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MiLLSPAUGH  Laundry  v.    First  National  Bank  op  Sioux 
City,  Appellant. 

Good  Will:     defined.      The  good  will  of  a  business  is  defined   to 

1  be  **the  advantage  or  benefit  whicli  is  acquired  by  an  estab- 
lishment beyond  the  mere  value  of  the  capital  stock,  funds  or 
property  employed  therein,  in  consequence  of  the  general  pub- 
lic patronage  and  encouragement  wliich  it  receives  from 
constant  or  habitual  customers  on  account  of  its  local  position 
or  common  celebrity. ' ' 

To  What  Attaches.      Good  will  is  not  necessarily  connected   with 

2  the  premises  where  the  business  is  carried  on,  but  is  identified 
with  the  enterprise  itself. 

Conversion  of  Good  Will:     use  of  name.      The  name  under  which 

8    a  laundry  business  is  run  is  connected  with  its  ^ood  will,  but 

where  a  moi1;gage  covering  all  of  the  tangible  property  in 

Note— The  figures  on  the  left  of  the  syllabi   refer  to  the  corresponding  fibres 
placed  on  the  margin  of  the  case  at  the  place  wliere  the  point  of  the  syllabus  is  decided. 

Vol.  120  Iowa.— 1.  (1) 
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oonuection  with  a  laundiy  operated  under  the  name  ''Mills- 
pangh  Laundry'*  is  legally  foreclosed  and  the  property  pur- 
chased by  the  mortgagee  and  the  business  afterwards  conducted 
by  it  in  the  same  place  under  the  title  **  National  Laundry, 
formerly  owned  by  Millspaugh'%  there  is  no  conversion  of  the 
good  will  by  such  use  of  the  name. 

Same:     contincing  the  business.      Continuing  the  business  at  the 
4     same  place  by  the  purchaser  at  a  mortgage  sale  of  the  tangible 
property  used   in  connection  therewith,    and    soliciting  tiie 
customers  of  the  former  proprietor,  do  not  constitute  a  con- 
version of  the  good  will. 

Appeal  from  Woodbury  Diatvlct  Court. — Hex.  J.  F.  Oliver, 

Judge. 

Thursday,  April  0,  1903. 

AcTiox  for  the  conversion  of  the  name  and  good  will 
of  phiintifl.  The  jury  allowed  $355  dama2;es,  less  a  counter, 
claim  of  $105  for  rent,  and  judgment  was  rendered  against 
defendant  for  $250.     Ihe  defendant  appeals.— y?<?t'cr5^rf. 

Jricui  <jD  Ilultherg  for  appellants. 

Z.  J/.  Kcan  and  Charles  A.   Dicksoii  for  appellee. 

Ladd,  J. — One  Millspaugh  owned  the  machinery,  tools, 
fixtures,  and  wagons  used  in  operating  a  laundry  in  Sioux 
City,  and  in  181)8  sold  the  same  to  E.  H.  Mann,  from  whom 
he  took  a  note  for  $4,000  of  the  purchase  price,  secured  by 
a  chattel  mortgage  on  tlie  proi)erty.  These  papers  were 
assigned  to  the  defendant.  Mann  does  not  appear  to  have 
been  successful  in  the  venture,  and  in  November  of  the 
same  year  surrendered  the  plant  to  Millspaugh.  There- 
upon the  idaintiff  company  was  organized,  with  a  nominal 
capital  stock  of  $4,600,  divided  into  shares  of  $100  each, 
though  but  three  were  issued,  for  whitdi  no  money  was 
puiil.  Without  capital  or  property,  it  took  possession, 
under  an    arrangement   with    Millspaugh,   not   disclosed, 
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November  19,  1898,  and  operated  the  plant  until  Septem- 
ber 19,  1899,  at  a  loss  of  about  $3,000,  when  the  property 
covered  by  the  mortgage  was  seized  thereunder  by  defend- 
ant, and  disposed  of  ten  days  later  at  foreclosure  sale. 
Aside  from  a  few  articles  used  in  operating  the  plant, 
valued  at  $42,  which  has  been  paid,  this  mortgage  covered 
all  the  tangible  property,  in  the  possession  of  the  company 
and  connected  with  the  laundry,  even  to  the  sign  "Mills- 
paugh  Laundry,"  over  the  door,  and  the  wagons  stamped 
with  the  same  sign.  The  good  will  of  plaintiff  was  not  in- 
cluded, however,  as  the  corporation  was  organized  after 
the  instrument  was  executed.  Manifestly,  that  was  con- 
nected with  the  location  and  the  operation  of  the  plants 
and  was  subject  to  any  interference  which  might  result 
from  the  lawful  exercise  of  the  power  conferred  by  the 
execution  of  the  mortgage.  Of  the  mortgagee's  rights  the 
company  was  charged  with  notice,  and,  as  the  foreclosure 
proceedings  were  regular  and  legal,  the  defendant  was 
guilty  of  no  wrong  in  seizing  and  selling  all  the  property. 
For  80  doing  the  bank  is  not  criticised.  The  fault  found 
with  it  is  that  in  accomplishing  this  object  it  also  converted 
to  its  own  use  the  name  and  good  will  of  the  plaintiff. 
Our  inquiry  must  be  directed,  then,  to  ascertaining  pre- 
cisely in  what  plaintiff's  good  will  consisted,  and  the 
manner  in  which  this,  with  its  name.  Was  made  use  of  by 
the  defendant.  Though  intangible  in  their  nature,  these 
are  esteemed  by  the  law  as  valuable,  transferable,  and 
proper  subjects  for  the  protection  of  the  courts. 

Some  difficulty  has  been  experienced  in  determining 

precisely  what '"good  will"  really  is.     Lord  Eldon  thought 

it  **no  more  than  the  probability  that  the  old  customers 

I.    Good  will:     wiU  result  to  the  old  place."     Cruttwell  v. 

dcAucd.  jy^^  j^  y^g^  33^^      jj^  Churton  v.  Douglas, 

1  Jjhns.  Eng.  Ch.  174,  this  definition  was  pronounced  too 
narrow,  and. good  will  was  held  to  include  every  positive 
advantage  acquired,  arising  out  of  the  business  of  the  old 
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firm,  whether  connected  with  the  premises  where  it  was 
carried  on,  the  name  of  the  late  firm,  or  with  any  other 
matter  carrying  with  it  the  benefit  of  the  business  of  the 
old  firm.  This,  again,  was  declared  too  limited  in  Slack 
V.  Suddoth,  102  Tenn.  876  (52  S.  W.  JRep.  180,  45  L.  R.  A. 
689,  73  Am.  St.  Rep.  881),  when  applied  to  the  good  will  of 
a  partnership  to  practice  a  profession,  since  it  leaves  out 
of  view  the  advantage  to  be  gained  from  professional 
standing  and  reputation  of  the  partners  themselves,  whicli 
constitutes  the  principal  feature  of  value  in  such  partner- 
ships; the  court  saying  that  ^^o  forced  sale  or  transfer 
can  be  made  of  a  good  will  when  it  is  based  upon  profes- 
sional reputation  and  standing  or  upon  business  connec- 
tions"; adding  that  "good  will  implies  something  gained 
by  consent^  not  something  realized  by  force  or  coercion." 
In  Vonderhank  v.  Schmidt^  44  La.  Ann.  264  (10  South.  Rep. 
616,  82  Am.  St.  Rep.  336,  15  L,  R.  A.  462,  containing  a 
valuable  note),  the  authorities  are  reviewed,  and  many  of 
the  definitions  found  in  the  books  quoted,  with  the  con- 
clusion "that  good  will  is  an  advantage  or  benefit  which 
is  acquired  by  a  business  establishment  beyond  the  mere 
intrinsic  value  of  the  capital  stock;  that  it  is  the  general 
public  patronage  and  encouragement  which  a  business 
receives  from  its  customers  on  account  of  its  local  position; 
that  it  is  the  subject  of  price  and  value,  and  of  bargain 
and  sale,  though  intangible."  This  definition  seems  to 
have  been  extracted  from  England  v.  Downs^  6  Beav. 
269,  where  it  is  described  to  be  "the  advantage  or  benefit 
which  is  acquired  by  an  establishment,  beyond  the  mere 
value  of  the  capital  stock,  funds,  or  property  employed 
therein,  in  consequence  of  the  general  public  patronage 
and  encouragement  which  it  receives  from  constant  or 
habitual  customers  on  account  of  its  local  position  or  com- 
mon celebrity."  This  {las  the  merit  of  being  so  compre- 
hensive as  to  cover  almost  every  conceivable  case,  and, 
with  unimportant    variations,   has  been  quite  generally 
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approved.  8ee  Story  on  Partnership,  section  99;  Smith  v. 
Gibbsj  44  N.  H.  843;  Bell  v.  Ellis,  38  Oal.  624;  Boori  v. 
Mo88y  TON.  Y.  473;  Angierv.  Webber,  14  Allen,  221  (92 
Am.  Dec.  748);  Morgan  v.  Perhamus,  86  Ohio  St.  522  (38 
Am.  Rep.  607);  Rice  v.  Angell,  73  Tex.  350  (11  S.  W.  Kep. 
338,  8  L.  R  A.  769);  14  Am.  &  Eng.  Ency.  of  Law,  1085. 
See,  also,  Williams  v.  Farrand,  88  Mich  473  (50  N.  W. 
Rep.  446,  14  L.  R.  A.  161). 

It  is  to  be  observed  that  good  will,  though  often  con- 
nected  with  the  premises  on  which  the  business  or  trade 
is  conducted,  is  not  necessarily  so.    See  Englandv.  Doxcns, 

2.  To  what         supra,  and  J^tirne^s  Succession,  21  La.  Ann. 
atuches.        ggj^  where  it  was  said  to  be  incident  to  the 

stock  and  license.  And  so  with  a  laundry  doing  work  f<»r 
customers  out  of  town,  or  even  in  the  city.  They  ordin- 
arily know  and  care  nothing  concerning  the  place  of  its 
business  within  the  corporation.  The  reputation  or  the 
celebrity  of  the  character  of  the  work  done,  or  the  manner 
of  doing  it,  may  be  the  only  inducement  But  while  not 
necessarily  incident  to  the  location,  it  is  necessarily  con- 
nected with  the  enterprise  carried  on;  and  this  is  all  that 
was  held  in  Moorehead  v.  Hyde,  38  Iowa,  382,  where  the 
court  observed  that  ** the  good  will  of  a  trade  or  business 
may  be  the  subject  of  bargain  and  sale,  when  connected 
with  any  specific  stock  in  trade,  or  with  some  valuable 
secret  of  trade,  or  with  a  well  established  business."  An 
examination  of  the  authorities  already  cited  will  illustrate 
the  extent  to  which  the  courts  have  gone  in  protecting 
good  will,  whether  retained  by  those  responsible  for  its 
growth,  or  in  the  keeping  of  a  transferee. 

The  name,  too,  of  an  established  enterprise,  is  re- 
garded as  of  importance,  and  the  right  to  its  exclusive 
use  generally  recognized.     The  Iowa  Seed  Co.  v.  Dorr,  70 

3.  Conversion  lowa,  481;    Williams  V.  Farrand,  supra\Von- 
use  of  name,  derbauk  i\  Schmidt,  supra;  Fish  Bros.  Wagon 

Co.  V.  La  Belle.  Wagonxcorks,  82  Wis.  546  (52  N.   W.  Rep. 
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505,  16  L.  R.  A.  453,  33  Am.  St  Rep.  72);  Armhigton  v. 
Palmer,  21  R.  I.  109  (42  Atl.  Rep.  308,  43  L.  R.  A.  95,  79 
Am.  St.  Rep.  786).  In  a  case  like  this  the  name  is  not  in 
the  nature  of  a  trademark,  and  of  necessity  is  closely 
connected  with  the  good  will.  It  is  the  designation  by 
which  the  company  is  known  and  addressed  by  its  patron?. 
And  the  good*  will  is  the  probability,  regardless  of  its 
foundation,  that  the  patronage  of  these  will  be  continued. 
No  claim  is  made  that  plaintiff  was  improperly  deprived 
of  the  premises  in  which  the  laundry  was  operated. 
Indeed,  as  a  counterclaim  for  rent  was  allowed  by  the 
court,  we  take  it  that  its  occupancy  was  rightly  termin- 
ated. How,  then,  was  this  bank  able  to  seize  these  in- 
tangible things  and  convert  them  to  its  own  use?  As 
already  observed,  it  had  the  right  to  take  the  possession 
of  all  the  tangible  property  in  the  keeping  of  the  company, 
and  this  of  necessity  terminated  the  business.  Thereby 
it  was  deprived  of  the  machinery  and  tools  essential  to 
carry  on  the  enterprise.  But  all  this  was  incidental  to 
the  power  conferred  by  the  mortgage  to  which  the  plain- 
tiffs rights  were  subject.  No  liability,  then,  accrued  for 
any  injury  to  the  good  will  resulting  from  the  termination 
of  its  business,  and  seizing  the  premises  in  which  condticted. 
Nor  is  defendant  shown  to  have  appropriated  the  com- 
pany's name.  It  continued  the  laundry,  making  use  of 
stationery  headed,  **  National  Laundry,  formerly  owned  by 
Millspaugh."  That  it  had  been  so  owned  is  not  questioned. 
The  description  was  accurate.  Possibly  MiJlspaugh  might 
have  objected  to  such  use  of  his  name  if  it  in  some  way  in- 
terfered injuriously  with  an  enterprise  of  his  own.  PlaintiH 
has  not  proven  an  exclusive  right  to  the  use  of  his  name  in 
connection  with  the  laundry  business.  Moreover,  if  it  had 
been,  there  was  no  evidence  of  any  injury  whatever  to  any 
enterprise  or  business  in  which  it  was  engaged. 

There  is  left,  then,  merely  the  probability  that  the 
customers   might  continue    their    patronage.      Was    this 
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appropriated  by  defendant?    No  more  than  in  so  far  as 
».   Same:  coii-     occasioned  by  the  continuance  of  the  business 

tinuing  the         j_  xi  i  i      i.        i  i  •    i 

business.        at  the  Old  stand,   which,  as  we  have  seen,  it 
had  the  right  to  do.     There  is  no  reason  why  it  might  not 
freely  compete  for  patronage,  and  it  was  under  no  obliga- 
tion, by  contract  or  otlierwise,  to  refrain  from  soliciting 
the  customers  of  the  plaintiff.     Whether  it  wrongfully 
seized  a  Jist  of  plaintiff's  patrons,  we  have  no  means  of 
knowing,  or  of  the  value  of  such  list  if  we  did  know,  and 
therefore  we  shall  not  determine  whether  thi-^  would  be 
actionable.     True,  one  witness  says  it  took  possession  of 
certain  books  and  files  containing  such  lists,  but  whether 
these  were  covered  by  the  mortgage   was  not  disclosed. 
The  same  witness  also  testified  that  the  market  value  of 
the  name^  good  will,   and  business  of  the  plaintiff  as  a 
going  concern  at  the  time  seized  (insisting  on  cross-exam- 
ination that  all  were  estimated  together)  was  from  $1,200 
to  $1,600,  and  that  such  value  of  the  name  and  good  will 
ten  days  later  was  from  $700  to  $1,000.      Our  curiosity  is 
not  gratified  by  any  information  as  to  the  basis  of  this  last 
estimate.     Another  was  asked,  after  describing  the  gross 
earnings,  **  what  the  good   will  of  the  trade   would  have 
been — a  business  of  that  kind   would  have  been?"  and 
responded,  ** $1,500  to  $2,C00."      The  only  other  witness 
estimated  the  value  of  the  good  will  at  about  the  same 
amount.     On  no  tenable  theory  of  the  case  does  this  evi- 
dence furnish  the  basis  for  the  measure  of  damages  which 
could  be  allowed,   for,   in  any  event,  the  defendant  was 
not  liable  for  the  destruction  of  the  business,  nor  for  the 
good  will,  in  so  far  as  it  may  have  been  injured  thereby, 
or  by  occupation  of  the  premises  by  defendant;  and,  as 
seen,  it  is  not  in  a  situation  to  complain  of  the  use  of  Mills- 
paugh's  name.     The  defendant's  liability,  if  any  exists,  is 
limited  to  damages  occasioned  by  the  seizure  of  the  list  of 
patrons,  and  in  the  absence  of  proof  thereof,  or  of  the 
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damages,  if  any,  resulting  therefrom  to  plaintiff,  and  any 
argument  pertaining  to  the  legal  questions  involving  the 
-  subject  had  best  be  postponed  until  properly  raised  by 
the  record. — Revkrsed. 


State  of  Iowa  v.  Geoxje  Swift,  Appellant. 

Burglary:  possession  OF  PROPERTY :  instruction.  Where  certain 
i^      5  ^      goods  were  stolen  from  a  bailding  by  breaking  and   entering, 

]^       d  proof  of  sabseqnent  possession  without  reasonable  explanation 

144    as?!  will    support    a  conviction  for  the  crime  of  breaking  and 

entering,  and  an  instruction  embodying  this  rule  is  not  open 

to  cbjection. 

Proof  of  Burglary:     ciroumstantial  evidence.     It  is  not  necessary 

2  for  the  state  to  produce  a  witness  who  actually  saw  the  prop- 
erty taken  at  the  time  of  the  breaking  and  entering.  This 
fact  like  any  other  can  be  proved  by  circxunstantial  evidence, 
and  where  the  circumstances  shown  are  inconsistent  with  any 
other  rational  hyx)othesis  than  that  the  building  was  broken 
and  entered  witli  intent  to  steal  and  that  the  goods  were  stolen 
by  breaking  and  entering,  there  should  b3  a  conviction  on  a 
charge  of  breaking  and  entering. 

Possession  as  Evidence  of  Breaking  and   Entering:      instruction. 

3  The  court  instructed  that  the  possession  of  the  stolen  goods,  if 
unexplained,  was  sufficient  to  warrant  the  conclusion  that  the 
parson  having  tha  possession  broke  and  entered  the  building, 
unless  the  evidence  left  a  reasonable  doubt  whether  defendant 
might  not  have  come  ** honestly*'  into  such  possession.  Ifeld^ 
the  word  ** honestly'*,  as  used,  could  have  no  reference  to 
obtaining  goods  in  any  other  dishonest  way  than  by  breaking 
and  entering,  and  therefore  not  prejudicial. 

Appeal  from  Pottawattamie  District  Court, — Hon.   A.   K. 
Thornell,  Judge. 

Thursday,  A^ril  9,  1903. 

The  charge  against  defeiulant  was  that,  with  intent 
^to  commit  larceny,  he  broke  and  entered  a  certain   ware- 
house in  the  town  of  Avoca,  wliich  was  used  for  the  storage 
of  beer.      Verdict  for  the  state,   and  defendant  appeals 
from  the  sentence  \\w\io^o(\.-  Afftntied. 
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EoBCoe  C.  Barton  and  A.  Z.  Preston  for  appellant. 

Cha8.  W.  Mullan^  Attorney  General,   and  Chas.    A. 
Van  Vleckj  Assistant  Attorney  General,  for  the  State. 

McClain,  J. — The  contention  for  the  defendant  is  that 
he  was  convicted  on  evidence  that  a  keg  of  beer  taken 
from  the  warehouse  in  question  was  found  in  his  possession 
soon  after  the  building  was  broken  and  entered,  and 
complaint  is  made  of  the  instructions  as  to  the  effect 
which  the  jury  might  give  to  such  evidence.  This  question 
has  frequently  been  before  the  court>  and  in  the  recent 
case  of  State  v.  Brundige^  118  Iowa,  92,  the  previous 
decisions  are  referred  to.  It  is  not  necessary,  therefore, 
to  again  cite  and  discuss  the  previous  holdings  of  this  court 
as  to  the  effect  of  evidence  of  recent  possession  of  stolen 
property  as  tending  to  establish  the  guilt  of  .the  person 
having  such  possession,  when  placed  on  trial  for  the  'crime 
of  burglary,  committed  as  a  part  of  the  same  transaction 
in  which  the  property  is  charged  to  have  been  stolen.  It 
is  sufficient  to  say  that  the  court  is  unequivocally  com- 
mitted to  the  position  that,  where  it  appears  that  certain 
I  Burglary-  g^^ds  have  been  stolen  from  a  building  by 
P^^^f**^  breaking  and  entering,  the  proof  of  the  sub- 
mstruction  gequeut  possessiou,  without  reasonable  ex- 
planation that  the  goods  were  obtained  otherwise  than  in 
the  commission  of  the  crime  of  breaking  and  entering,  will 
support  a  conviction  for  the  latter  crime.  In  some  of  the 
•cases  which  we  have  heretofore  considered,  objection  has 
been  taken  to  the  use  in  such  connection  of  language 
indicating  that  proof  of  subsequent  possession  gives  rise 
to  the  presumption  of  guilt,  w^hich  it  is  for  the  defendant 
to  overcome;  but  sucii  an  objection  is  not  tenable  to  the 
instructions  given  in  this  case,  by  which  the  jury  were 
told  that  **tbe  fact  of  such  possession,  if  unexplained,  is 
sufficient  to  warrant  the  conclusion  that  the  person  having 
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such  possession  is  the  person  who  broke  and  entered  the 
building,"  unless  the  evidence  showing  such  possession 
leaves  a  reasonable  doubt  whether  the  defendant  may  not 
have  come  into  possession  of  the  goods  otherwise  than  by 
breaking  and  entering.  In  some  of  the  cases,  also,  the 
objection  has  been  made  that  the  instruction  did  not  limit 
the  effect  of  subsequent  possession  to  a  case  where  it  was 
shown  that  the  goods  wore  obtained  by  means  of  the 
breaking  and  entering  with  which  the  defendant  is 
charged.  But  here,  again,  the  instructions  are  free  from 
any  possible  complaint.  They  relate  to  a  case  where 
''property  stolen  from  a  building  by  breaking  and  entering 
such  building  is,  soon  after  the  larceny,  found  in  the 
possession  of  such  person."  We  cannot  discover  that  the 
instructions  in  the  case  before  us  are  open  to  any  of  the 
objections  which  have  been  raised  in  other  cases  of  like 
character  coming  before  us  for  consideration. 

It  is  further  urged,  however,  that,  even  if  the  instruc- 
tions were  correct,  there  was  no  evidence  to  sustain  a 
conclusion  on  the  part  of  the  jury  that  the  keg  of  beer 
a.  PROOF  of  found  in  defendant's  possession  had  been  ob- 
ckcSmstan-  taiued  from  the  building  in  question  by 
tiai evidence,  ij^gaj^i^^jr  and  entering.  It  is  certainly  not 
necessary  that  the  state  be  able  to  produce  witnesses  who 
actually  saw  the  goods  taken  at  the  very  time  the  breaking 
and  entering  were  committed.  Circumstantial  evidence 
may  establish  this  fart  as  well  as  any  other  fact  in  the  case. 
When  the  jury  are  told  that  this  essential  fact  must  be 
found  from  the  evidence,  and  they  do  find  that  the  cir- 
cumstances are  inconsistent  with  any  other  rational  hypo- 
thesis than  that  the  building  was  broken  and  entered  with 
the  intent  to  steal  the  goods,  and  that  such  goods  were 
stolen  by  breaking  and  entering,  we  see  no  reason  why  a 
conviction  of  the  defendant  should  not  be  sustained,  if 
there  are  circumstances  which  can  reasonably  be  consid- 
ered  as  supporting  such  a  conclusion.     That   there   are 
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such  circumstances  in  this  case  is  beyond  question.  The 
whole  story  of  defendant  and  the  person  who  was  jointly 
indicted  with  him  for  the  same  crime — that  they  met  a 
tall,  slim  man  and  a  short,  thick  man,  who  although  entire 
strangers  to  them,  invited  them  to  go  and  participate  in 
the  drinking  of  a  keg  of  beer,  and  produced  a  keg  of  beer 
from  a  place  near  where  the  warehouse  which  was  broken 
and  entered  was  situated,  and  after  carrying  the  keg  to  a 
suitable  place,  and  enjoying  a  small  portion,  only,  of  the 
contents  of  the  keg,  left  it  with  the  defendant  and  his 
accomplice  to  finish — is  too  pre;:osterous  to  be  entitled  to 
credence;  and  the  fact  that  such  a  story  was  told,  ingen- 
iously, as  it  seems,  to  fit  into  the  necessities  of  the  case, 
might  well  be  considered  by  the  jury  as  pointing  to  n^ 
other  conclusion  than  that  the  keg  of  beer  which  was 
found  in  the  possession  of  defendant  and  his  accomplice 
had  been  stolen  from  the  warehouse  by  breaking 
and  entering. 

Error  is   assigned  in   the   giving  of  the   instruction 

relating  to  the  subsequent  possession  of  the  stolen  goods, 

in  that  the  jury  were  told  that  the  fact  of  such  possession, 

3.    P0S8ESS10X    if  unexplained,  was  sufficient  to  warrant  the 

of  breaking    concluslou  that  the  pcrsou  having  such  posses- 

and  entering:      , 

instructions:  siou  was  the  pcrsou  who  broke  and  entered 
the  building,  **unl3ss  the  evidence  showing  such  posses- 
sion leaves  a  reasonable  doubt  whether  such  person  may 
not  have  come  honestly  into  such  possession" ;  the  objection 
being  to  the  word  "honestly."  If  there  were  anything  in 
the  evidence  to  indicate  that  this  word  could  possibly  have 
reference  to  the  obtaining  of  the  beer  in  any  other  dis- 
honest way  than  by  breaking  and  entering,  there  would  be 
some  force  in  the  objection.  But  it  is  perfectly  clear  that 
it  has  reference  to  the  question  whether  the  beer  was 
obtained  by  breaking  and  entering,  or  not,  and  the  jury 
could  not  have  been  misled.  We  are  constrained  to  say, 
however,  that  the  expression  is  an  unfortunate  one,  and. 
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under  some  circumstances,  might  be  misleading  and  pre- 
judicial. But  in  the  presant  case  tliere  was  no  possibility 
of  any  misconception,  and  we  hold  that  w  hile  the  use  of 
the  word  **  honestly"  in  such  connection  is  not  to  be  com- 
mended, and  may  sometimes  constitute  prejudicial  error, 
it  was  not  prejudicial  error  in  this  case. 

The  other  assignments  of  error  argued  by  counsel  for 
defendant  do  not  require  separate  or  extended  discussion. 
There  was  an  instruction  relating  to  the  evidence  as  to  an 
alibi,  which  was  correct,  as  far  as  it  went,  and  was  sufficient 
to  guide  the  jury  in  the  consideration  of  such  evidence. 
No  further  instruction  on  that  question  having  been  asked, 
there  was  no  error  committed  in  that  respect.  The  ruling? 
on  the  admission  of  evidence  which  are  complained  of 
were  right,  and,  on  the  whole  record,  we  are  satisfied  that 
the  judgment  of  the  trial,  court  should  be  sustained. — 
Affirmed. 


jiftT^B       W.  A.  Smith  and  S.  H.  Cochran,  Appellants,  v.  Elizabeth 

Thomas  and  J.  J.  Thomas. 

Action  to  Quiet  Title:  failure  to  prove  tttle.  In  an  action  to 
quiet  title,  where  neither  party  shows  any  riplit  in  or  title  to 
the  land,  but  it  appears  that  title  was  quieted  in  plaintiff  as 
to  a  part  thereof  in  a  former  action,  it  is  not  error  to  deny 
plaintiff  further  relief. 

Appeal   from    Harrison    District    Court, — Hon.   W.    K, 
Greene,  Judge. 

Thursday,  April  9,  1903. 

The  plaintiffs  allege  ownership  of  thirty-three  and 
one-third  acres  of  land  on  the  east  side  of  the  lands  occu- 
pied by  R.  L.  Golden,  specifically  described  in  a  plat 
forming  a  part  of  the  decree  in  Smith  v.  Miller^  reported 
.in  105  Iowa,  688,  that  the  same  is  immediately  east  of  the 
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middle  thread  of  the  abandoned  bed  of  the  Missouri  river; 
and  they  ask  that  title  thereto  and  to  other  lands  east  of 
said  middle  thread  be  quieted  in  them.  The  defendant 
Elizabeth  Thomas  answered  by  averring  that  she  acquired 
the  tract  represented  on  said  plat  from  Golden,  and  is  in 
possession  thereof;  also  that  plaintiffs  are  estopped  from 
claiming  any  interest  therein.  The  court  found  the  land 
to  be  that  involved  in  the  case  mentioned,  and  that  on  the 
19th  day  of  November,  1894,  Golden  conveyed  to  S.  H. 
Cochran  and  Jesse  T.  Davis,  under  whom  plaintiffs  claim 
the  east  thirty-three  and  one-third  acres,  and  quieted 
title  thereto  and  to  other  lands  now  occupied  by  Thomas 
in  Iowa  in  plaintiffs.  Both  parties  appeal,  the  appeal  of 
plaintiffs  being  first  perfected. — AMrmecL 

&  H.  Cochran  and  J.  S.  Dewell  for  appellants. 

Frank  lamisiea  and  Roadifer  &  Arthur  for  appellee. 

Ladd,  J. — \n[  Smith  v.  Miller^  105  Iowa,  688,  the 
plaintiff  claimed  the  lands,  of  which  that  now  in  contro- 
versy is  a  part,  as  accretion  to  lots  lying  between  the 
meander  line  of  the  Missouri  river  as  located  by  the  Davis 
survey  in  1858  and  that  of  the  survey  of  1861.  The 
intervener  claimed  them  as  accretion  to  his  land  bounded 
by  the  meander  line  of  the  original  survey  of  1851.  Each 
prayed  ttiat  title  be  quieted  in  him.  The  tracts  occupied 
by  the  respective  defendants  had  not  then  been  surveyed, 
and  they  asked  no  aflSrmative  relief.  Later  the  several 
tracts  seem  to  have  been  surveyed,  and  an  accurate  plat 
prepared  and  made  a  part  of  the  decree  finally  entered. 
One  of  these  was  then  occupied  by  Golden,  who  conveyed 
it  to  the  defendant  Elizabeth  Thomas.  Controversies  as 
to  other  tracts  have  been  adjusted  since  this  appeal  was 
taken.  In  compensation  for  services  as  attorneys  in  Smith 
V.  Miller^  supra^  Golden  conveyed  to  his  attorneys,  S.  H. 
Cochran  and  Jesse  T.  Davis,  all  his  right  to  and  interest 
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in  "the  following  described  premises  situated  in  Harrison 
county  and  state  of  Iowa,  but  west  of  the  meander  line 
of  the  United  St  ites  survey  of  1858,  thirty-three  and  one- 
third  acres  off"  t\e  east  side  of  the  lands  occupied  by  R.  L. 
Grolden,  known  as  cutoff  land,  and  specifically  set  forth 
in  the  body  of  land  on  plat  and  field  notes  of  survey, 
which  is  made  a  part  of  the  decree  in  case  of  W.  A.  Smith 
vs.  Joe  Miller  ct  al."  This  deed  was  recorded,  and  the 
plaintiffs  now  have  whatever  title  Davis  and  Cochran 
acquired  under  it,  and  seek  in  this  action  to  have  title 
quieted  as  against  the  adverse  claims  of  Elizabeth  Thomas 
and  her  husband,  J.  J.  Thomas.  In  granting  relief,  the 
:li:strict  court  expressly  found  that  the  land  in  controversy 
was  the  east  thirty-three  and  one-third  acres  of  that  shown 
on  the  plat  forming  part  of  the  decree  in  Smith  v.  Miller j 
Bupra^  as  being  in  the  possession  of  Golden,  and  that  it  is  in 
Harrison  county,  Iowa,  and  quieted  title  thereto  in  plain- 
tifl's.  But  the  court  went  further  and  held  that  all  the 
lands  involved  in  the  former  case  were  in  Iowa,  and 
quieted  title  in  plaintiffs  to  "all  that  portion  of  the  aband- 
oned Missouri  river  bed,  east  of  the  middle  thread  thereof, 
adjacent  to  fractional  lots  7,  8,  and  9,  section  5,  Tp.  80, 
range  45,  Harrison  county." 

The  decree  in  Smith  v.  Miller^  though  introduced  in 
evidence,  is  not  sot  out  in  the  abstract,  and  probably  we 
should  accept  the  assertion  of  plaintiffs,  not  denied,  that 
such  decree  especially  found  all  the  lands  occupied  by 
defendants  therein  to  be  situated  in  Nebraska,  though  the 
issues  therein  would  seem  merely  to  involve  the  claims  of 
the  intervener  and  plaintiffs  to  land  beyond  the  meander 
of  the  Davis  survey,  and  the  appropriate  entry  to  be  no 
moro  than  a  dismissal  of  the  petitions.  Conceding,  how- 
ever, that  the  court  went  further  and  located  the  tracts, 
and  then  definitely  fixed  their  boundaries,  though  beyond 
its  jurisdiction,  we  do  not  see  how  this  aids  plaintiffs  in 
their  contention  that  they  are  entitled  to  all  land  up  to 
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the   middle  thread  of  the  abandoned  river  bed.     Their 
contention   seems  to  be  that  as  the  court,  in  Smith  v. 
Miller^  located  defendant's    land    in  Nebraska,  and  her 
grantor  conveyed  the  east  thirty -three  and  one-third  acres 
of  it  to  their  grantors,  this  must  have  been  west  of  the 
middle  thread  of  the  abandoned  river  bed;  and  as,  in  the 
instant  case,  the  court  found  all  the  land  in  dispute  in 
Iowa,  none  of  the  tract  of  Thomas  c^n  be  east  of  the  said 
middle  thread,  and  therefore,    under  the  decree  herein 
rendered,  awarding  plaintiffs  all  land  east  of  the  river, 
not  included  in  the  plat  forming  part  of  the  decree  in 
Smith  V.  Miller^  as  occupied  by  defendants  therein,  they, 
are  entitled  to  all  the  land  on  the  Iowa  side,  or  east  of  the 
middle  thread,  and  hence  that  the  court  erred  in  allowing 
defendant  Thomas  to  retain  all  east  of  the  middle  thread, 
save  thirty- three  and  one-third  acres,  now  in  her  possession. 
This  is  the  contention  as  we  understand  it,  though  without 
map  or  a  definite  statement  from  counsel,  some  difficulty 
has  been  experienced  in  extracting  it  from  the  record. 
There  are  several  sufficient  reasons  for  not  making  the 
defendant  the    victim  of  this  sort  of  jugglery  with   the 
court's  decrees,  and  we  will  state  them  in   the  order  in 
which  they  occur  to  us. 

In  the  first  place,  plaintiff's  deed  called  for  the  east 
thirty-three  and  one-third  acres  of  the  land  occupied  by 
Golden,  as  shown  on  the  plat  in  Smith  v.  Miller,  and 
that  is  precisely  what  the  decree  of  the  district  court 
awarded  them.  Their  deed  did  not  describe  the  land  as 
in  Iowa  or  Nebraska,  but  merely  as  being  west  of  the 
meander  line  of  the  Davis  survey,  and  necessarily  was  in 
or  beyond  the  abandoned  river  bed.  The  entire  tract  was 
pointed  out  and  definitely  traced  on  this  plat,  regardless 
of  the  st^te  in  which  located,  and  this  tract  is  definitely 
identified  as  the  one  now  actually  occupied  by  Thomas. 
The  land  is  the  same  notwithstanding  the  alleged  diver- 
gent views  of  the  different  courts  with  respect  to  state 
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boundaries,  and  the  land  itself  is  the  subject  of  the  liti- 
gation. Its  location  on  the  map  is  of  importance  only  in 
so  far  as  that  may  aid  in  determining  the  rights  of  the 
respective  parties  thereto.  Moreover,  if  the  land  was 
formerly  declared  to  be  in  Nebraska,  the  contention  ok' 
the  plaintiflFs  may  be  accepted  (without  deciding  it>  that 
that  was  in  a  suit  between  different  parties,  and  not  bind- 
ing on  these  litigants.  Lastly,  and  conclusively,  the  plain- 
fciflfs  are  not  in  a  situation  to  complain  if  the  decree  does 
erroneously  find  some  of  defendant's  land  in  Iowa,  and 
allows  her  to  retain  a  part  of  the  abandoned  river  bed 
east  of  the  middle  thread.  That  she  is  in  possession  of 
that  occupied  by  Golden  is  not  disputed,  nor  do  we  think 
its  location  in  the  abandoned  river  bed  put  in  issue. 

In  the  first  division  of  their  petition,  plaintiffs  des- 
cribed the  thirty-three  and  one-third  acres  covered  by  the 
deed  as  **cut-off  land"  noted  in  the  plat  heretofore  men- 
tioned, and  "immediately  east  of  the  middle  thread  of  the  i 
abandoned  river  bed."  In  the  second  division,  the  land  , 
is  described  by  metes  and  bounds  so  as  to  include  every- 
thing between  the  middle  thread  of  the  said  abandoned 
bed  and  the  Davis  meander  line.  The  defendant's  tract, 
with  others,  is  alleged  to  be  west  of  it  All  of  it  is  men- 
tioned as  though  made  by  avulsion,  as  decided  in  Smith 
V.  Miller.  The  findings  of  that  case  are  treated  throughout 
as  the  basis  of  their  claim.  There  is  no  allegation  that 
the  land  was  added  to  plaintiffs'  lots  by  accretion  or 
reliction,  and  such  an  inference  is  precluded  by  the  word- 
ing of  the  pleading.  If  so,  then  from  whence  did  plaintiflFs 
derive  the  title  to  any  land  in  the  abandoned  river  bed 
save  under  the  deed  from  Golden?  If  the  land,  was  that 
of  the  state,  as  seems  likely  from  Holman  v.  Hodges^  il2 
Iowa,  714,  and  Jiast  Omaha  Land  Co.  v.  Hansen^  117 
Iowa,  9t<,  or  swamp  land,  as  alleged  in  the  petition,  title 
was  not  shown  to  have  passed  to  plaintiffs.  See  Ogden  v. 
Buckley^  116  Iowa,  352;  Cavr  v.    Moore^   119  Iowa,  152; 
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Young  v.  Charnquistf  114  Iowa,  116.  Having  neither  title 
nor  possession  to  any  of  the  land  between  the  Davis 
meander  line  and  the  middle  thread  of  the  abandoned 
river  bed,  save  under  deeds  from  defendants  or  their 
grantors,  they  are  not  in  a  situation  to  complain  of  the 
court's  action  in  refusing  to  disturb  those  who  have  been 
in  actual  possession  for  many  years.  It  must  not  be  un- 
derstood that  we  are  saying  that  title  to  the  thirty-three 
and  one-third  acres  was  rightly  quieted.  Upon  what 
theory  relief  could  have  been  granted  in  respect  to  land 
in  which  neither  party  had  any  right  or  title  need  not  now 
be  considered,  as  the  point  is  not  raised.  We  simply  hold 
there  was  no  error  in  denying  relief  other  than  granted. 
II.  The  defendant  pleaded  failure  of  the  considera- 
tion in  the  deed  from  Golden  to  Cochran  and  Davis.  This 
division  of  the  answer  was  stricken  on  motion.  It  is  so 
apparent,  from  the  facts  pleaded,  that  the  defense  was 
not  available  to  Thomas,  that  any  discussion  of  the  matter 
is  unnecessary. — Affirmed. 
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Wills:     REVOCATION.      Prior  to  the  adoption  of  the  Code  of   1897, 

1  the  birth  or  adoption  of  a  child  after  the  making  of  a  will 
and  prior  to  the  death  of  the  testator  operated  to  revoke  the  will. 

Construction  of  Will:       life    estate:      provisions  for  children. 

2  The  .testator  devised  all  his  property  to  his  wife  for  life  with 
''fall  use,  management,  control  and  disposal  for  her  use, 
comfort  and  support  so  long  as  She  shall  live*',  and  at  her 
death  the  remainder  to  their  children.  Held^  that  the 
widow,  took  a  life  estate  and  that  the  disposition  of  the  re- 
mainder did  not  constitute  a  substantial  support  for  the  child. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Thursday,  April  9,  190a 
Vol.  120  Iowa.— 2. 
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Suit  in  equity  for  the  construction  of  the  will  of 
Martin  Rowe,  deceased,  and  to  authorize  plaintiff  to  sell 
certain  land  of  which  testator  died  seised.  Defendant 
May  Irene  Rowe  appeared  and  answered,  pleading  that 
the  will  of  Martin  Rowe  was  revoked  by  the  birth  of  a 
child  after  the  execution  of  the  will,  and  before  the  tes- 
tator's death.  The  trial  court  overruled  a  demurrer  to 
this  count  of  the  anwser,  and  the  plaintiff  appeals. — 
AMrmed. 

White  cfe  Clarke  for  appellant. 

Dale  cfe  Harvison  for  appellees. 

Deemer,  J. — The  material  parts  of  the  will  in  question, 
which  was  executed  on  [the  17th  day  of  January,  1894, 
read  as  follows: 

**lst.  After  the  payment  of  all  my  just  debts  and 
funeral  expenses  I  give,  devise  and  bequeath  unto  my 
beloved  wife,  Anna  Ida  Rowe,  all  of  my  property  and 
effects  of  whatsoever  kind  whether  real  or  personal  and 
wheresover  situated.  To  have  and  to  hold  the  same  dur- 
ing the  period  of  her  natural  lifetime.  She  to  have  full 
use,  management,  control  and  disposal  of  the  same  for  her 
use,  comfort,  and  support  so  long  as  she  shall  live. 

**2d.  In  case  no  children  are  born  to  my  said  wife 
and  myself  then  all  my  property  of  whatsoever  kind 
remaining  at  the  time  of  the  death  of  my  said  wife,  shall 
be  divided  equally  between  my  parents  and  her  parents, 
share  and  share  alike.  |In  case  there  are  living  children  at 
the  time  of  the  death  of  my  said  wife,  then  all  property 
remaining  shall  descend  to  them  share  and  share  alike." 

Testator  died  December  7,  1898,  and  plaintiff  is  his 
widow.  Defendant  May  Irene  Rowe  is  a  daughter.  She 
was  born  December  28,  1897.  She  pleads  that  the  will 
was  revoked  by  her  birth,  and  that  she  is  entitled  to  two- 
thirds  of  her  father's  estate.     Code,  section  8276,  provides, 
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in  substance,  that  the  subsequent  birth  of  a  legitimate 
child  to  the  testator  before  his  death  will  operate  as  a 
revocation  of  his  will.  This  statute  was  enacted  after  the 
making  of  the  will,  but  before  the  birth  of  the  child.  As 
the  child  was  born  after  the  Code  provision  went  into 
effect,  the  result  of  such  birth  on  the  prior  will  must  be 
determined  with  reference  to  the  law  as  it  existed  at  that 
time.  Ordinarily  a  will  speaks  from  the  time  of  the 
testator's  death,  and,  until  some  rights  intervene,  the 
legislature  may  say  what  facts  will  revoke  it.  The  present 
act  of  the  legislature  went  into  effect  in  October  of  the 
year  1897,  and  defendant  was  not  born  until  the  month  of 
December  in  that  year.  But  whether  this  be  true  or  not, 
the  rule  which  prevailed  in  this  state  before  the  adoption 
of  the  present  Code  was  to  the  effect  that  the  birth  or 
I    REVOCATION  adoption  of  a  child  subsequent  to  the  making 

of  win.  ^f  ^  ^jij^   ^^^  before  the  testator's  death, 

alone  operated  as  an  implied  revocation  of  his  will. 
McCullum  V.  MoKemie^  26  Iowa,  510;  Carey  v.  Baughn^ 
86  Iowa,  540;  Negus  v.  Negus^  46  Iowa,  487;  Fallon  v. 
Chideater^  46  Iowa,  588;  Alden  v.  Johnson^  68  Iowa,  125; 
Milbum  V.  Milburn^  60  Iowa,  411;  Hilpire  v.  Claude^  109 
Iowa,  169.  The  Code  commission,  which  recommended  the 
insertion  of  the  sentence  quoted  into  our  present  Code, 
said  in  its  report  (page  47,  section  7),  "The  last  clause 
states  a  rule  which  has  been  announced  by  the  decisions 
of  the  Supreme  Court." 

Appellant's  counsel,  admitting  the  rules  thus  far 
announced,  contend  that  they  do  not  apply  when  there 
has  been  a  recognition  of  the  child,  and  substantial  pro- 
a.   CON8TRUC-     vision  made  for  it  in  the  will.      They  further 

life  estate: '    coutend  that  the  statute  is  simply  declaratory 

provision  for 

children.  of  the  common  law,  or  of  the  law  as  it  existed 
in  this  state  prior  to  the  adoption  of  the  Code,  and  that  it 
should  be  construed  with  reference  to  the  then  recognized 
exceptions  to  the  general  rule.      Should  we  accept  these 
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po8tulat3F,  it  by  no  means  follows  that  the  appellant's 
conclusion  is  correct.  She  is  contending  that  defendant 
took  nothing  under  the  will,  that  the  clauses  we  have  quoted 
gave  her  an  estate  in  fee  simple,  and  that  she  has  power  to 
sell  and  dispose  of  the  estate  without  authority  of  court, 
and  without  being  held  to  account  for  its  proceeds.  This 
claim  is  doubtless  without  support,  but  it  gives  us  some 
light  in  arriving  at  a  correct  solution  of  the  problem  in- 
volved. The  widow  has  but  a  life  estate  under  the  will  of 
her  former  husband,  with  limited  power  of  disposition  for 
her  use,  comfort,  and  support  so  long  as  she  shall  live. 
Under  this  power  she  might  sell  the  entire  property  during 
her  life  for  support,  and  thus  deprive  the  child  of  any 
right  to  or  interest  therein.  Indeed,  all  the  child  is  given 
is  a  remainder  after  a  life  estate,  and  this  remainder  is 
subject  to  disposition  under  the  power  given  in  the  will. 
Is  this  a  substantial  provision  for  the  child?  We  think 
not.  While  there  is  a  conflict  in  the  authorities  on  this 
proposition,  we  are  of  opinion  that  such  a  devise  as  is 
found  in  this  will  does  not  amount  to. a  substantial  pro- 
vision for  a  child  born  after  the  execution  of  the  wilh 
Defendant  was  of  tender  years,  and  was  not  provided  for 
during  that  period  of  her  life  when  in  need  of  support  and 
education.  She  may  never  receive  anything  of  her 
father's  estate.  It  is  given  to  the  widow  for  life,  with 
power  of  disposition  for  use  and  support;  and  the  child 
gets  nothing  until  the  death  of  the  mother,  and  then 
only  what  remains,  if  anything,  after  the  execution  of 
the  power.  This  conclusion  is  in  harmony  with  reason 
and  authority,  and  we  have  no  hesitancy  in  adopt- 
ing it.  See  Willard^s  Estate^  68  Pa.  327;  Waterman  v» 
Hawkins,  63  Me.  156;  Rhodes  v.  Weldy,  46  Ohio  St.  234  (20 
N.  E.  Rep.  461,  15  Am.  St.  Rep.  584);  Potter  v.  Brown,  11 
R  L  232;  Bowenv.  Iloxie,  137  Mass.  527;  Uolloman  v. 
Copelandj  10  Ga.  79. 
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These  conclusions  relieve  us  of  the  necessity  of 
determining  the  proper  constructicn  of  the  section  of  the 
Code  before  quoted.  We  may  say,  however,  that  the  in- 
terpretation of  this  language  is  by  no  means  free  from 
doubt..  It  differs  very  materially  from  that  used  in  other 
states,  which  generally  provide  that  the  birth  of  a  child, 
for  which  no  provision  has  been  made  or  which  is  not 
mentioned  in  a  will,  shall  operate  as  a  revocation.  More- 
over, the  question  as  to  the  effect  of  the  birth  of  an 
illegitimate  child,  whose  paternity  has  been  recognized 
after  the  execution  of  a  will  and  before  the  death 
of  the  testator,  or  the  adoption  of  a  child  between 
these  two  periods,  is  left  in  considerable  doubt.  In 
view  of  the  conclusions  reached,  we  are  relieved  of  the 
necessity  of  considering  these  matters.  What  the  rule 
should  be  in  the  event  substantial  provision  was  made 
for  the  after-born  child,  we  do  not  decide.  There  might 
be  a  case  where  it  would  be  of  manifest  advantage  to  the 
child  to  have  such  a  will  upheld  and  supported.  In  such 
cases,  we  are  not  prepared  to  say  that  the  will  should  be 
treated  as  revoked  by  the  birth  of  the  child. 

The  ruling  of  the  district  court  on  the  demurrer  is 
correct,  and  the  judgment  is  affirmed.  120    21 
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Hattie  Hopkins,  Appellee,  v.  A.  M.  Antrobus,  as  Executor 
of  The  Will  of  William  Miller,  Deceased,  Appel  ant. 

Adoption:  what  articles  of  must  oontaix.  Under  sections  2600 
and  2601  of  the  Revision  of  1860,  articles  of  adoption  which  fail 
to  show  **  consent  of  the  i)areut  to  such  adoption"  or  that  the 
child  was  **  given  to  the  person  adopting  as  his  own  child" 
are  not  in  compliance  with  the  statutes,  though  liberally  con- 
strued, and  therefore  invalid. 

Appeal  from  Des  Moines  District    Court. — Hon.  W,   S, 
WiTHROw,  Judge. 

Thursday,  April  9,  1903, 
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The  opinion  states  the  case. — EeveraecL 

A.  M.  AntTohus  for  appellant. 

Stutsman  cfe  Stutsman  and  Blake  dk  Blake  for  appellee. 

Weaveb,  J. — William  Miller,  a  resident  of  the  city  of 
Burlington,  Iowa,  died  testate  September  4,  1899.  By  the 
terms  of  his  will  he  devised  a  certain  lot  or  tract  of  land 
(which  constituted  his  entire  estate)  to  A.  M.  Antrobus, 
in  trust  to  sell,  and  to  devote  the  moneys  thus  obtained 
to  charitable  purposes.  The  plaintiff  brings  this  action, 
alleging  that  she  is  the  daughter  by  adoption  of  the  test- 
ator, and  his  only  heir  at  law,  and  as  such  entitled  to 
inherit  the  estate.  To  avoid  the  effect  of  the  will,  she 
relies  upon  the  statute  (Code,  section  3270),  which  says 
that  no  devise  or  bequest  to  a  corporation  not  organized 
for  pecuniary  profit  shall  be  valid  in  excess  of  one-fourth 
of  the  testator's  estate.  Issue  was  taken  upon  this  claim  by 
the  trustee,  and  upon  trial  to  the  court  there  was  a  decree 
for  the  plaintiff,  adjudging  her  to  be  the  owner  of  an  undi- 
vided threefourths  of  the  property.     The  trustee  appeals. 

While  other  questions  are  presented  by  the  pleadings, 
the  arguments  of  counsel  before  us  are  directed  solely  to 
the  matter  of  plaintiff's  adoption  by  the  testator.  The 
appellant  contends:  First,  that  there  is  no  proof  that  any 
deed  of  adoption  was  ever  made;  and,  second,  that,  if  the 
instrument  relied  upon  by  the  plaintiff  was  in  fact  exe- 
cuted by  the  parties  whose  names  are  thereto  attached,  it 
is  wholly  insuflScient  to  evidence  a  valid  adoption.  As^the 
latter  objection,  if  well  taken,  is  decisive  of  the  case,  we 
turn  to  the  instrument  itself.  The  original  document  was 
not  found  or  produced  upon  the  trial,  but  the  record 
thereof  in  the  office  of  the  recorder  of  Des  Moines  court  is 
in  the  following  words: 

"This  instrument  in  writing  made  and  entered  into 
this  31st  day  of  July,  A.  D.  1862,  by  and  between  William 
Miller,  of  the  City  of  Burlington,  in  the  County  of  Des 
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Moines  and  State  of  Iowa,  of  the  First  Part,  and  H.  C. 
Ohrt,  County  Judge  of  said  Des  Moines  County,  and 
Virginia  Rosser,  party  of  the  Second  Part,  of  said  Des 
Moines  County,  witnesseth.  That  the  said  William  Miller 
hereby  adopts  in  accordance  with  the  provisions  of 
Chapter  107  of  the  Code  of  Iowa  (Revision  I860,)  jHattie 
Rosser,  minor  child  of  said  Virginia  Rosser,  now  about 
five  years  old,  giving  to  and  conferring  on  said  minor  the 
name  of  *Hattie  Miller,'  and  conferring  on  said  Hattie  all 
rights  and  privileges  in  law  in  said  Chapter  107  contained, 
and  the  said  H.  C.  Ohrt,  County  Judge  hereby  consents  to 
this  act  of  adoption.  In  witness  whereof  we  the  said 
parties,  to  wit:  William  Miller,  Virginia  Rosser,  mother 
of  said  Hattie,  and  H.  C.  Ohrt,  County  Judge,  have  here- 
anto  set  our  hands  this  31st  day  of  July,   A.   D.,  1862. 

"Wm.  Miller, 
"Virginia  Rosser, 
"H.  C.  Ohrt,  Co.  Judge/' 

The  instrument  was  acknowledged  by  William  Miller 
and  Virginia  Rosser,  and  was  on  the  same  day  duly 
recorded  in  the  oflBce  of  the  recorder  of  the  county.  The 
statute  in  force  at  that  date  respecting  the  adoption  of 
children  is  found  in  chapter  107  of  the  Revision  of  1860, 
and,  among  other  things,  provides  as  follows:  "Sec. 
2600.  Any  person  competent  to  make  a  will  is  authorized 
in  the  manner  herein  set  forth  to  adopt  as  his  own  the 
minor  child  of  another. 

"Sec.  2601.  In  order  thereto,  the  consent  of  the 
parent  lawfully  having  the  care  and  providing  for  the 
wants  of  the  child,  if  the  parents  are  divorced  or  separ- 
ated, shall  be  given  to  such  adoption  by  the  statement  in 
writing  signed  by  the  party  consenting,  *  *  *  and 
stating  also  that  such  child  is  given  to  the  person  adopt- 
ing for  the  purpose  of  adopting  as  his  own  child." 

The  point  made  by  appellant  is  that  the  deed  of 
adoption  relied  upon  by  plaintiff  does  not  substantially 
conform  to  this  statutory  requirement,  in  that  it  wholly 
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fails  tb  show  any  "consent  of  the  parent  to  such  adop- 
tion,'' and  likewise  fails  to  embody  any  statement  that 
the  child  was  given  "to  the  person  adopting  as  his  own, 
child."  The  right  of  adoption  by  which  the  child  of  one 
person  may  be  endowed  with  all  the  rights  pertaining  to 
the  lawfully  begotten  issue  of  another  person  is  a  creature 
of  the  statute,  and,  like  other  rights  having  such  origin, 
its  benefits  are  to  be  obtained  only  by  a  substantial  ob- 
servance of  the  statutory  conditions.  It  may  be  conceded, 
we  think,  that  under  the  liberal  provision  of  our  Code 
(section  3446)  the  rule  which  requires  a  strict  construction 
of  statutes  in  derogation  of  common  law  has  no  applica- 
tion here,  and  that  a  failure  to  literally  follow  the  language 
of  the  statute  is  not  necessarily  fatal  to  the  validity  of  a 
deed  of  adoption.  But  where  the  act  which  authorizes  An 
adoption  provides  that  it  shall  be  by  a  written  instrument, 
executed  by  certain  parties,  and  placed  on  record,  there 
must  be  some  substantial  compliance  with  each  of  these 
essential  requirements.  Lo7ig  v,  Hewitt^  44  Iowa,  363; 
Shearer  v.  Weaver^  o6  Iowa,  585;  Tyler  v,  Jieynoldsj  &3 
Iowa,  146;   Oill  v.  Sullivan^  55  Iowa,   341. 

Most  of  the  cases  which  have  come  oefore  us  under  this 
statute  have  turned  upon  the  question  of  the  necessity  of  re- 
cording the  deed,  and  in  each  instance  we  have  held  that 
without  such  recording  during  the  minority  of  the  child  and 
lifetime  of  the  person  adopting  it  the  deed  is  unavailing. 
Mow,  the  provision  requiring  the  recording  of  the  instru- 
ment is  no  more  imperative  than  the  one  which  declares  that 
the  parent  lawfully  having  possession  of  the  child  shall  con- 
sent **by  a  statement  in  writing"  to  the  adoption,  and 
shall  (in  writing)  "state  also  that  the  child  is  given  to  the 
person  adopting  for  the  purpose  of  adoption  as  his  own 
child."  As  the  natural  guardian  of  the  child,  entitled  to 
its  care,  the  consent  of  the  parent  to  a  surrender  of  such 
right  is  properly  mide  a  prominent  and  explicit  requisite 
to  the  validity  of  an  adoption,  and  the  requirement  that 
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it  be  expressly  embodied  in  the  writing  is  eminently  wise. 
Reading  the  instrument  before  us,  it  appears  to  be  wholly 
without  any  word  or  words  which  we  can  construe  as 
meeting  this  demand  of  the  statute.  The  declaration  of 
the  writing  is  that  ** William  Miller  hereby  adopts  Hattie 
Rosser,  minor  child  of  Virginia  Rosser,''  and  *'H.  C. 
Ohrt,  county  judge,  hereby  consents  to  this  act  of 
adoption."  Now,  as  the  mother,  then  a  divorced  woman, 
is  shown  by  the  record  to  have  been  **the  parent  lawfully 
having  the  care  of  the  child,"  the  consent  of  no  other 
person  or  oflScer  was  necessary  to  the  adoption;  and  the 
joining  of  the  county  judge  in  the  deed  and  his  consent  to 
the  adoption  were  of  no  legal  effect.  The  deed  must 
therefore*  be  construed  the  same  as  if  the  name  and  con- 
sent of  the  county  judge  were  stricken  therefrom.  We 
have  left,  then,  simply  a  writing  in  which  Mr.  Miller 
undertakes  to  adopt  the  plaintiff-,  and  confer  on  her  the 
privileges  of  a  chili  born  to  him,  but  in  which  instrument 
the  mother  takes  no  part  whatever  save  to  sign  and 
acknowledge  it.  Nowhere  in  the  writing  does  she  express 
her  consent  to  the  act,  and  nowhere  does  she  say  that  she 
gives  the  child  to  Miller  for  the  purpose  of  adoption.  It 
is  possible  that  these  two  declarations  of  consent  and  gift 
might  be  treated  as  tautological,  and  that,  if  either  was 
clearly  expressed,  the  absence  of  the  other  would  not  nec- 
essarily be  a  vital  defect;  but  to  say  that  a  deed  of  adoption 
barren  of  both  may  be  upheld  is  to  nullify  the  statute.  If 
this  were  an  ordinary  contract,  or  the  rights  now  claimed 
by  the  appellee  were  such  as  might  exist  at  common  law  or 
independent  of  the  statute,  it  might  be  well  said  that  the 
mother's  consent  would  be  implied  from  the  mere  fact 
that  she  signed  and  acknowledged  the  instrument,  but  we 
cannot,  by  implication,  supply  a  stipulation  which  the 
statute  says  must  be  stated  in  express  written  words. 

The  judgment  of  the  district  court  will  therefore  be 
reversed,  and  the  plaintiff's  petition  dismissed. — Reversed. 
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Quarantine:     enforcement  of  rules  of  health.     The  power  oon- 

1  f erred  by  statute  upon  state  and  local  boards  of  health  to 
adopt  rules  and  regulations  for  the  preservation  of  the  health 
of  the  local  community  must  be  exercised  by  the  authorities  as 
provided  in  the  statute. - 

Infectious  Disease:    notice  by  physician.  Where  no  written  notice 

2  is  given  by  the  physician  of  the  existence  of  an  infectious 
disease,  as  required  by  Code,  section  2568,  the  local  board  of 
health  is  without  authority  to  enforce  a  quarantine. 

Waiver  of  Notice.     A  person  by  consenting  to  a  quarantine  may 

8     waive  the  notice  of  an  infectious  disease  required  by  statute, 

but  where  the  notice  of  quarantine  is  not  given  there  can  be 

no   prosecution  for   disobeying    the   order   establishing   the 

quarantine. 

Appeal  from  Greene  District  Court, — Hon.  Z.  A.  Church, 

Judge, 

Thubsdat,  April  9,  1903. 

The  defendant  was  tried  and  convicted  of  disobeying 
a  quarantine  alleged  to  have  been  established  by  the  local 
board  of  health.  From  a  judgment  on  the  verdict,  he 
appeals. — Ueversed. 

W.   W.  Turner  and  Shortley  (&  Harpel  for  appellant. 

Chas.  TF.  Mullan^  Attorney  General  and  Chas.  A.  Van 
Vleck  Assistant  Attorney  General,  for  the  State. 

Shbrwin,  J. — The  local  boardof  health  of  the  incorpor- 
ated town  of  Grand  Junction  undertook  to  quarantine  the 
defendant  for  smallpox  on  the  Ist  day  of  June,  1901;  and 
the  indictment  charges  that  he  disobeyed  the  order  of  the 
board,  and  left  the  premises  where  he  had  been  confined 
before  the  quarantine  was  raised,  and  without  the  consent 
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of  the  proper  authorities.  The  suflSciency  of  the  indict- 
ment is  questioned,  but  this  we  need  not  determine, 
because  of  the  view  we  take  of  the  controlling  question  in 
the  case,   namely,  the  legality  of  the  quarantine. 

It  is  unquestionably  true  that  the  preservation  of  the 
public  health  is  of  paramount  importance  to  the  state  at 
large,  as  well  as  to  local  communities,  and  that  the  state, 
I.  quaraktine:  ^^  *^®  exercise  of  its  police  powers,  may  con- 
Sf  lXS*°'  fer  upon  the  state  and  local  boards  of  health 
health.  whatever  powers  are  deemed  necessary  for 

the  preservation  of  the  general  health  of  a  community  or 
of  the  state.  It  may,  perhaps,  be  conceded  that,  ©ven  in 
the  absence  of  express  statutory  authority  so  to  do,  the 
authorities  of  a  local  community  would  have  inherent  or 
implied  power  to  adopt  such  rules  and  regulations  as  were 
reasonably  necessary  for  the  preservation  of  the  public 
health  of  such  community;  but,  whenever  the  state  has 
expressly  conferred  such  power,  it  must  be  exercised  as 
provided  in  the  grant  The  policy  of  the  law  of  this,  as 
well  as  most  of  the  other  states,  has  been  to  confer  great 
power  upon  those  boards;  and  it  may  be  conceded  that,  so 
far  as  the  exercise  of  those  powers  is  concerned,  a  liberal 
construction  should  be  given  to  the  rules  and  regulations 
adopted  by  such  board.  Wong  Wai  v,  Williamson  (0.  C) 
103  Fed.  Rep.  1.  "But  they  must  not  unreasonably  inter- 
fere with  the  liberty,  property,  and  business  of  the 
citizen."  Commonwealth  v.  Patchy  97  Mass.  221.  "And 
whether  such  regulations  are  reasonable,  impartial,  and 
consistent  with  the  state  policy  is  a  question  for  the 
court."  State  v.  Speyer,  67  Vt.  502  (32  Atl.  Rep.  476,  29 
L.  R.  A.  673,  48  Am.  St.  Rep.  832).  While  the  law  seeks 
the  welfare  of  the  greater  number,  and  says  that  individ- 
ual liberty  and  property  must  yield  for  the  time  being 
thereto,  it  has  prescribed  the  preliminary  steps  necessary 
to  deprive  the  citizen  of  these  constitutional  rights,  and 
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it  is  but  just  and  in  accord  with  settled  legal  principles 
that  the  courts  require  a  strict  adherence  to  the  statute  in 
matters  of  this  kind. 

Chapter  69  of  the  Acts  of  the  Twenty-fourth  General 
Assembly  provided  that,  "upon  written  notice  given  by 
any  physician  that  smallpox     *    *    *    exists  in  any  place, 

a.  NOTICE  by  ^^  t^^^l^  b®  ^^^  ^^*y  ^*  ^'^^  mayor  *  ♦  • 
physician.  ^  establish  quarantine."  Section  2568  of 
the  Code  says  that  "the  quarantine  authorized  *  *  • 
in  case  of  infectious  or  contagious  diseases  may  be  declared 
or  terminated  by  the  mayor  ♦  *  ♦  upon  written 
notice  giv^n  by  any  practicing  physician  of  the  existence 
of  such  disease."  The  local  rules  under  which  the  board 
acted  in  this  case  were  adopted  in  1894,  and  we  think  they 
do  require  a  written  notice  as  provided  by  the  statute; 
but,  whether  this  is  so  or  not,  the  statute  required  it  when 
the  rules  were  adopted,  and,  what  is  of  more  importance, 
it  was  required  when  the  attempt  was  made  to  quarantine 
the  defendant.  No  such  written  notice,  however,  had 
been  given  by  any  physician;  and  we  think  the  board  was, 
for  this  reason,  without  authority  to  restrain  the  defend- 
ant. It  is  not  necessary  for  the  preservation  of  the  public 
health  that  the  mayor  be  allowed  to  shut  a  person  up  in 
his  own  house,  or  in  a  pesthouse,  on  the  mere  suggestion 
of  any  one  who  may  be  unduly  alarmed  over  appearances. 
Every  town  now  has  a  competent  physician  for  its  health 
oflBcer,  and,  in  case  of  his  temporary  absence  or  inability 
to  act,  other  competent  physicians  may  easily  be  obtained 
for  an  examination  and  the  written  report  required 
by  the  statute. 

It  is  said,  however,  that  the  defendant  consented  to 

this  quarantine.     That  he  might  have  waived  a  formal 

notice  thereof  may  be  conceded,  but  surely  it  will  not  be 

Waiver  of     Contended  that  lie  could  be  convicted  of  avio- 

of  notice.        laiion  of  the  quarantine  statute  simply  be- 

cause  he  had  agreed  to  remain  secluded  from  his  fellows 
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for  a  given  length  of  time.  Had  he  done  this,  he  might 
be  guilty  of  a  breach  of  contract,  but  nothing  more. 

Other  matters  are  discussed  in  argument,  but,  as  what 
we  have  already  said  will  dispose  of  the  case,  we  do  not 
give  them  further  consideration. 

The  judgment  is  reversed. 


John  L.  Darr,  Appellee,  v.  Harriet  Louise  Darbow  et  aLj 

Appellants. 

Specific  Performance:  emdence:    OREDiBnjTY  of  wttness.    Where 

1  the  plaintiff  attaches  interrogatories  to  his  petition  which 
defendant  answers,  and  the  same  are  read  in  evidence  by  him, 
he  thereby  vonches  for  the  credibility  of  such  witness. 

Agency :     burden  of  proof.      Where  the  plaintiff  relies  on  a  letter 

2  claimed  to  have  been  written  by  defendant  as  his  authority 
to  make  a  contract  for  the  sale  of  her  land,  and  the  only  evi- 
dence of  its  genuineness  is  the  testimony  of  witnesses  that 
they  are  accustomed  to  comi)aring  signatures  and  that  the 
handwriting  on  the  envelope  containing  the  letter  is  the  same 
as  the  signature  of  defendant  affixed  to  other  instruments, 
and  where  defendant  denies  having  written  the  letter  or  hav- 
ing knowledge  thereof,  there  is  a  failure  to  sustain  the  burden 
of  proof  cast  upon  the  plaintiff  to  establish  his  agency. 

Proof  of  Letter.     The  fact  that  defendant  addressed  an  envelope  is 

3  not  sufficient  proof  that  she  wrote  or  had  a  knowledge  of  the 
contents  of  the  letter  contained  therein.  Especially  is  this 
true  where  defendant  denies  having  written  the  letter. 

Appeal  from  Linn  District  Court. — Hon.  W.  G.  Thompson, 

Judge. 

Thursday,  April  9,  1903. 

Action  in  equity  to  compel  specific  performance  of  an 
alleged  contract  to  convey  certain  lands.  The  opinion 
states  the  facts.  There  was  a  decree  in  favor  of  plaintiflf, 
and  defendants  appeal. — Reversed. 
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Chaa.  A.  Clark  it  Son  and  W.  O.  Clark  tor  appellants. 
Giifen  <&  Voris  for  appellee. 

Bishop,  0.  J. — The  plaintiff  resides  in  Linn  county, 
this  state,  and  the  defendants  reside  in  Owego,  in  the 
state  of  New  York.  The  lands  in  controversy  are  situated 
in  Bertram  township,  Linn  county,  and  consist  of  one 
hundred  aud  twenty  acres.  It  appears  without  dispute  that 
such  lands  were  owned  by  Harvey  M.  Hill,  of  Escambia, 
Alabama,  in  his  lifetime;  that  by  his  will  he  be- 
queathed the  same  to  his  minor  son,  Orin  H.  Hill,  on  con- 
dition that  said  Orin,  live  until  attaining  his  majority, 
otherwise  the  title  and  ownership  of  said  lands  to  go  to 
Mrs.  Sabrina  Piatt,  sister  of  said  Harvey  M.  Hill.  Subse- 
quent to  the  death  of  his  father,  which  occurred  shortly 
after  the  execution  of  the  will  referred  to,  Orin  H.  Hill, 
died,  and  this  before  attaining  his  majority.  Sabrina  Piatt 
died  intestate  leaving  surviving  her  the  defendant  George 
Piatt,  her  husband,  and  the  defendant  Harriet  Louise 
Darrow,  her  daughter  and  only  child. 

The  plaintiff  grounds  his  action  upon  an  alleged  con- 
tract for  the  purchase  of  said  lands  entered  into  between 
himself  and  one  Upton  of  the  one  part,  and  the  defendant 
Darrow,  acting  through  J.  J.  Daniels,  of  Bertram,  Linn 
county,  as  her  authorized  agent,  of  the  other  part.  It  is 
evident  that,  in  the  first  instance,  a  determination  of  the 
case  must  be  made  to  depend  upon  the  question  of  the 
agency  and  authority  of  the  said  Daniels.  It  appears  that 
for  some  years  Daniels  had  acted  for  the  respective  owners 
of  the  land  to  the  extent  of  contracting  with  tenants,  col- 
lecting rents,  and  paying  taxes.  His  authority  seems  to 
have  been  limited  to  such  matters.  It  is  alleged  in  the 
petition  of  plaintiff  that  on  March  10,  1898,  defendant 
Darrow  wrote  a  letter  to  said  Danielt^  and  which  was  duly 
received  by  him,  as  follows: 
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"Owego,  March  10,  1898. 

"Mr.  Daniels:  I  wrote  a  letter  about  ten  days  ago 
telling  you  that  Orin  Hill  could  not  live  but  a  few  days. 
I  directed  the  letter  to  Bertram  so  I  don't  know  whether 
you  received  it  or  not.  I  write  again  today  to  let  you 
know  that  Orin  Hill  died  the  3d  day  of  March  and  as  he 
was  not  twenty-one  years  of  age  when  he  died,  the  land 
goes  to  me.  It  was  willed  to  my  mother,  Mrs.  George 
Piatt,  if  he  died  before  he  was  of  age,  and  as  my  mother 
is  dead  the  land  is  mine.  Will  you  please  write  and  let 
me  know  whether  the  taxes  have  been  paid  or  not  and  if 
there  is  any  tax  against  the  land,  let  me  know  how  much 
it  is.  The  land  is  for  sale  now.  I  would  like  to  have  you 
let  me  know  what  you  think  the  land  is  worth.  I  am 
ready  to  sell  it  if  I  can  get  what  it  is  worth. 

"Yours  truly, 

Mrs.  Louise  Darrow. 

"You  will  get  a  letter  in  a  few  days  from  my  attorney, 
a  Mr.  Andrews.  He  attends  to  my  business  here.  I  will 
let  you  have  the  selling  of  the  land  and  want  you  to  get 
all  you  can  for  it.  Mrs.  Louise  Darrow." 

It  is  further  alleged  that  immediately  following  the 
writing  and  receipt  of  such  letter  an  extended  corres- 
pondence was  had  between  the  attorney  named  in  the 
letter,  Geo.  F.  Andrews,  Esq.,  and  said  Daniels,  and  that 
by  said  letter  written  by  defendant,  and  such  subsequent 
correspondence  with  the  attorney  named,  the  said  Daniels 
became  fully  authorized  and  empowered  to  contract  for 
the  sale  of  said  land,  and  that  pursuant  thereto  he  did 
contract  on  behalf  of  said  defendant  Darrow  to  sell  and 
convey  the  same  to  plaintiff  and  said  Upton.  The  rela- 
tion between  plaintiff  and  said  Upton  need  not  be  noticed 
in  this  connection. 

The  defendaTit  Darrow,  in  her  answer,  denies  in 
ioto  the  writing  of  the  letter  of  date  March  10,  1898, 
and  denies  that  the  attorney  mentioned  in  said  letter  had 
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any  authority  to  bind  her  by  any  contract  for  the  sale 
of  the  lands  in  question,  or  to  authorize  said  Daniels  to 
act  as  her  agent,  and  with  authority  to  bind  her  by  any 
such  contract.  Manifestly,  if  these  allegations  of  the 
answer  shall  be  found  to  be  true  in  point  of  fact,  the 
plaintiff's  action  must  go  to  the  ground  at  once,  and  we 
shall  have  no  occasion  to  consider  any  other  question  made 
in  the  case.  Accordingly,  we  turn  to  the  record  to  ascertain 
what  is  the  evidence  upon  which  the  determination  of  such 
issue  of  prime  and  vital  importance  must  be  made  to  rest 
Attached  to  his  petition,  the  plaintiff  filed  and  pro- 
pounded certain  interrogatories,  to  which,  under  the  rule 
of  the  statute,  defendant  was  required  to  make  answer  at 
I.  Evidence:      the    time  of  her  appearance  and   pleading. 

credibility         rni  •  t  -i  i  i         i    •    i  i     •     ^ 

of  witness.  This  was  doue,  and  upon  the  trial  such  inter- 
rogatories and  answers  were  offered  and  read  in  evidence 
by  the  plaintiff.  In  such  answers  Mrs.  Darrow  denies  un- 
equivocally that  she  wrote  the  letter  of  March  10th,  denies 
that  she  authorized  any  one  to  write  such  a  letter  for  her, 
and  denies  that  she  ever  saw  or  knew  of  such  letter  until 
after  the  commencement  of  this  action.  She  further  says 
that  Geo.  F.  Andrews  was  her  attorney  in  some  specific 
matters  of  litigation,  but  that  he  had  no  authority  to  act 
for  her  in  the  matter  here  in  question,  save  that  upon 
receiving  a  letter  from  Daniels  in  April,  1898,  saying  that 
he  had  made  a  sale  for  her  of  the  Linn  county  lands,  she 
directed  said  Andrews  to  write  Daniels  to  the  effect  that 
she  did  not  recognize  him  as  her  agent  for  the  sale  of  such 
lands,  but  authorizing  him  to  make  inquiries,  and  see  if  a 
sale  could  be  made  for  an  amount  and  on  terms  satisfactory 
to  her.  She  says  that  the  letter  in  question  is  in  the 
handwriting  of  her  father  and  codefendant,  George  Piatt. 
Plaintiff  called  as  a  witness  J.  J.  Daniels,  who  testified 
that  he  had  at  one  time  been  county  recorder  of  Linn 
county,  and  that  he  was  accustomed  to  examining  and 
comparing    signatures    and    handwriting;    that  he    had 
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compared  the  handwriting,  being  the  name  and  postoffice 
address  written  upon  the  envelope  in  which  the  letter  oi 
March  10th  was  received,  with  the  signature  of  defendant 
Darrow  attached  to  the  verification  of  her  answer  filed  in 
this  case,  and  that  it  was  his  impression  that  the  hand 
writing  in  each  instance  was  the  same.  There  was  also 
called  to  the  attention  of  the  witness  three  other  and  dif- 
ferent instruments,  relating  to  conveyances  of  lands  in  the 
state  of  New  York,  and  purporting  to  be  signed  by  Harriet 
Louise  Darrow,  and  acknowledged  by  her  before  a  notary 
public  of  that  state,  and  in  respect  of  the  several  signa- 
tures attached  to  such  instruments  the  witness  testified 
that,  in  his  opinion,  each  was  written  by  the  same  hand 
that  wrote  the  signature  found  in  the  verification  of  the 
answer  in  this  case.  Several  bank  ofScers  and  an  expost- 
master  and  county  oflBcial  were  called  as  witnesses  by 
plaintiff,  each  of  whom  testified  in  reference  to  handwrit- 
ing substantially  in  accord  with  the  testimony  of  Daniels. 
To  the  testimony  of  each  of  such  witnesses  the  defendant 
made  objection  that  the  same  was  incompetent  and  imma- 
terial, and  because  no  proof  had  been  made  that  the[signa- 
tures  upon  the  respective  instruments  produced  were  in 
the  handwriting  of  defendant  Darrow. 

The  foregoing  constituted  all  of  the  testimony  offered 
and  introduced  by  plaintiff  bearing  upon  the  matter  now 
under  consideration.      Taken  as  a  whole,  it  falls  far  short 
2.  aoewcy:        of  being  suflBcient  to  establish  as  a  matter  of 
proof.  fact  the  allegation  as  to  the  agency  found  in 

the  petition.  In  this  conclusion  we  are  all  agreed.  The 
burden  is  upon  plaintiff  to  establish  by  satisfactory  evi- 
dence the  fact  of  agency,  and  that  the  making  of  a  con- 
tract of  sale  was  within  the  scope  of  the  powers  granted. 
The  only  direct  evidence  upon  the  subject  is  that  furnished 
by  the  testimony  of  Mrs.  Darrow,  a  witness  for  plaintiff. 
Of  all  the  witnesses,  she  alone  speaks  as  of  her  personal 
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knowledge.  By  making  her  a  witness  on  his  behalf — and 
such  is  the  effect  of  his  reading  the  interrogatories  and  her 
answers  thereto  in  evidence — the  plaintiff  vouches  for  her 
credibility  as  a  witness.  Hunt  v.  Hoover^  34  Iowa,  77j 
Clapp  V.  Feck^  55  Iowa,  270. 

Now,  she  declares  in  positive  terms  that  she  had  no 
knowledge  whatever  of  the  alleged  letter  of  authority 
until  long  after  this  suit  was  brought,  and  in  this  she  is 
wholly  uncontradicted,  according  to  our  view  of  the  situa- 
tion. A  brief  analysis  of  the  remaining  evidence  offered 
and  introduced  on  behalf  of  plaintiff  will  demonstrate 
this.  At  the  outset  it  is  to  be  observed  that  Mrs.  Darrow 
was  not  personally  present  at  the  time  of  the  trial.  Plain- 
tiff went  to  trial  relying  wholly  upon  the  answers  given 
by  defendant  to  the  interrogatories  attached  to  hia 
petition,  and  the  testimony  of  opinion  witnesses  concern- 
ing the  handwriting  upon  the  envelope  in  which  the  letter 
in  question  was  received  by  Daniels.  As  we  have  seen, 
Mrs.  Darrow  denies  that  the  letter  is  in  her  handwriting, 
and  denies  all  knowledge  of  the  fact  that  the  letter  was 
written  and  mailed.  In  the  interrogatories  her  attention 
does  not  appear  to  have  been  called  in  any  manner  to  the 
envelope  in  question.  No  one  of  the  witnesses  pretends 
to  be  familiar  with  her  handwriting,  or  to  have  any  knowl- 
edge thereof.  Accordingly,  there  is  no  direct  evidence 
concerning  the  authorship  of  the  handwriting  on  the  en- 
velope. It  follows  that  plaintiff  must  pin  his  hope  of 
recovery  solely  upon  faith,  first,  that  the  opinion  evidence 
introduced  by  him  makes  it  suflSciently  clear,  and  there- 
fore •  establishes  the  fact,  that  the  handwriting  on  the 
envelope  is  that  of  Mrs.  Darrow;  second,  that  therefrom 
it  can  be  conclusively  presumed  as  a  fact  in  the  case  that 
Mrs.  Darrow  either  inspired  the  writing  of  the  enclosed 
letter,  or  was  familiar  with  its  contents,  and  this  notwith- 
standing the  specific  denial  on  her  part.  See  Borland  v. 
Walrathj  83  Iowa,  130. 
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For  the  purposes  of  this  case,  we  might  admit  that  the 
evidence  sufficiently  establishes  the  handwriting  on  the 
envelope  to  be  that  of  Mrs.  Darrow.  Possibly  grounds 
3.  Proof  of       ^^^  ^®  found  upou  which  to  justify  such  a 

letter.  conclusion.     But  to  draw  from  such  conclu- 

sion alone  the  further  conclusion  contended  for — that  is, 
that  therefrom  she  must  have  been  acquainted  with  the 
(contents  of  the  enclosed  letter — can  not  be  justified, 
either  in  reason  or  in  logic.  The  simple  fact  that  one  has 
addressed  an  envelope  by  his  own  hand  may  [give  rise  to 
an  inference  that  he  is  acquainted  with  the  written  con- 
tents of  such  envelope,  but  such  inference  by  no  process 
of  simple  reasoning  can  be  dignified  into  a  conclusion  hav- 
ing  the  probative  force  of  an  established  evidentiary  fact. 
And  especially  must  this  be  true  for  all  purpose-  of  practical 
application  when  the  inference  relied  upon  is  opposed  by 
the  evidence,  altogether  credible,  of  the  only  person  who 
can  testify  as  to  the  fact  involved  from  personal  knowledge. 

The  claim  made  in  respect  of  the  letters  written  by 
Andrews  may  be  disposed  of  in  a  word.  We  do  not  think 
such  letters  can  fairly  be  made  to  bear  the  construction 
put  upon  them  by  appellee.  Be  this  as  it  may,  however, 
there  is  no  evidence  showing  authority  on  the  part  of 
Andrews,  or  that  defendant  had  knowledge  of  the  contents 
of  such  letters  so  that  she  became  bound  thereby. 

We  conclude  that  no  authority  on  the  part  of  Daniels 
to  niake  the  alleged  contract  of  sale  has  been  shown. 
The  other  questions  made  by  the  record  may,  therefore, 
be  passed  over  in  silence. 

The  decree  of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  dismiss  the  petition 
of  plaintiflf,  and  to  enter  judgment  against  him  for  costs. 
— Bbversed. 
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The  State  of  Iowa  v.  John  Williams,  Appellant. 

Breaking  and  Entering:     Allegation  of   ownership.     In    an    in- 

1  dictment  for  breaking  and  entering,  it   is  sufficient  to  aver 
possession  in  someone,  without  alleging  the  name  of  the  owner. 

Instruction :     intent.     An  instruction  in  relation  to  breaking  and 

2  entering,  under  Cotje,  section  4791,  which  makes  no  reference 
to  the  intent,  is  erroneous. 

Instruction :     evidence.     Evidence  in  the  case  considered  and  held 
8     insufficient  to  warrant  an  instruction  based  on  the  theory  that 
defendant  was  found    in  x>osses8ion   of   the    stolen   property 
shortly  after  the  breaking  and  entering. 

Breaking,  and  Entering:  possession  of  stolen  property :  instruc- 
4  tion.  It  is  only  when  the  breaking  and  entering  and  tlie 
larceny  are  committed  at  the  same  time  and  by  the  same 
person  that  the  recent  possession  of  the  stolen  property  will 
justify  a  conclusion  that  the  person  who  stole  the  property 
also  did  the  breaking  and  entering. 

Appeal  from  Polk  District  Court.— Ro^.  W.  H.  McHenry, 

Judge. 

Thursday,  April  9,  1903. 

Defendant  was  indicted,  tried,  and  convicted  of  the 
crime  of  breaking  and  entering,  and  from  the  judgment 
imposed  he  appeals — Reversed. 

No  appearance  for  appellee. 

J,  B,  Rush  and  Woodson  cfe  Brovm  for  appellant 

Deemer,  J. — Defendant  was  accused  of  breaking  and 
entering  a  building  in  the  possession  of  F.  Brody  &  Son, 
in  which  building  goods  and  merchandise  were  kept  for 
use,  sale,  and  deposit.  On  trial  he  was  convicted  of  the 
offense,  and,  to  secure  a  reversal  relies  on  several  alleged 
errors,  which  we  shall  now  proceed  to  consider. 
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L  The  indictment  is  said  to  be  defective  because  it 
does  not  allege  the  name  of  the  owner  of  the  building. 
As  the  crime  is  against  the  possession  of  the  building,  it  is 
sufScient  in  this  state  to  aver  possession  of  the  building  in 
I.  allboation   some  one,  who,  for  the  purpose  of  such  an 

of  owner-  ^.  .     '  \    .      ,       ., 

ship.  action,  is  deemed  to  be  the  owner.     State  v. 

Rivera^  68  Iowa,  611.  The  allegation  of  ownership  issim- 
ply  for  the  purpose  of  identification,  and  not  to  give  legal 
character  to  the  occupancy.  Similar  indictments  have 
oeen  sustained  in  other  states  under  like  statutes.  Pyland 
V.  State,  33  Tex.  Or.  App.  382  (26  S.  W.  Rep.  621);  Com. 
V.  Williams,  56  Mass.  (2  Oush.)  582;  State  v.  Scripture,  42 
N.  H.  485.     See,  also,   State  v.  Jelinek,  95  Iowa,  42Q. 

II.  In  its  instructions  to  the  jury  the  court,  among 
other  things,  said  that,  '*if  any  person  break  and  enter 
any  shop,  warehouse,  *  *  *  in  which  goods  ♦  ♦  ♦ 
are  kept  for  use,  sale,  or  deposit,  he  shall  be  punished,'* 

etc.  This  instruction  was  erroneous  in  that 
it  omitted  entirely  the  motive  of  the  offender. 
The  statute  makes  one  guilty  only  when  he  breaks  and 
enters  with  intent  to  commit  a  public  offense.  See  Oode, 
section  4791.  This  defect  was  not  cured  in  other  portions  of 
the  charge,  and  is  sufficient  ground  for  reversing  the  case. 

III.  The  trial  court  instructed  at  length  regarding 
the  effect  of  evidence  of  the  possession  of  property  recently 
stolen  from  the  building  alleged  to  have  been  broken  and 
,    T««^»r,^f.M».  entered.     The  record  does  not  disclose  such  a 

3.     IlfSTRnCTION: 

evidence.  gtato  of  f acts  tis  would  justify  the  giving  of 
this  instruction.  The  stolen  goods  were  not  found  in  the 
possession  of  the  defendant,  and  there  is  no  showing  that 
he  had  any  connection  therewith.  The  property  stolen 
consisted  of  gentlemen's  trousers  and  a  number  of  hand- 
kerchiefs. All  that  is  shown  is  that  a  policeman  saw  some 
persons  come  out  of  a  lumberyard  and  cross  the  street, 
going  in  the  direction  of  a  building  on  the  street  opposite 
t'le  yard.  This  policeman,  with  another,  went  to  the  lumber 


a.    IN8TRUCT10M; 
intent 
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yard,  where  they  found  a  basket.  Near  the  basket 
were  some  tracks  leading  in  the  direction  of  an  old  store 
building.  Following  these  tracks,  they  went  to  this  build- 
ing, and  there  found  some  property  which  had  been  stolen 
from  the  building  described  in  the  indictment.  Defendant 
did  not  own  nor  have  any  right  in  this  building  where  the 
goods  were  found,  and,  so  far  as  shown,  he  never  had  pos- 
session of  any  of  the  goods.  The  officer  also  found  some 
tracks  leading  to  defendant's  house,  and,  suspicioning  the 
defendant,  he  followed  the  tracks,  and  early  in  the  morn- 
ing of  the  next  day  after  the  crime  was  committed  he 
arrested  the  defendant.  Defendant  said  that  he  had  that 
evening  been  near  where  the  footprints  were  discovered. 
This  was  all  the  evidence  regarding  possession  of  the 
goods.  Surely  it  was  not  sufficient  to  justify  an  instruc- 
tion based  upon  the  theory  that  defendant  had  been  found 
in  the  possession  of  goods  stolen  by  breaking  and  entering 
a  building  shortly  after  the  crime  was  committed. 

Moreover,  the  instruction  with  reference  to  the  effect 

of  the  possession  of  the  goods  was  erroneous.     It  reads  as 

follows:     "Possession  of  stolen  property  shortly  after  theft 

I.  brbakino      ^^  sufficient  to  raise  the  presumption  of  guilt, 

fng:  pS^cV    unless  the  attending  circumstances  or  other 

pro^rty^°*^  ovidenco   so  far   overcome   the   presumption 

instruction,     ^jjj^j^  jg  ^aised   as    to  create   a   reasonable 

doubt  of  the  prisoner's  guilt.  So,  too,  the  possession  of 
property  that  has  been  recently  stolen  from  a  building  by 
means  of  breaking  and  entering  said  building  creates  a 
presumption  of  guilt  of  the  person  or  persons  in  whose 
possession  said  property  is  found.  That  is,  it  creates  a 
presumption  that  he  or  they  are  the  party  or  parties  that 
broke  or  entered  said  building  and  took  therefrom  the  said 
property,  unless  the  attending  circumstances  or  other  evi- 
dence adduced  explained  such  possession  and  shows  that  the 
same  might  have  been  otherwise  acquired.  If,  therefore,  in 
this  case,  you  find  that  the  building  in  controversy  was  in 
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fact  broken  into  and  entered  substantially  as  alleged  in 
the  indictment,  and  that  there  was  therein  at  the  time 
goods  and  property  that  have  been  introduced  in  evidence 
as  property  stolen  from  said  building,  together  with  other 
property  which  was  kept  for  use,  sale,  or  deposit,  and 
that  said  property  or  some  of  it  was  at  the  time  alleged 
stolen  and  carried  away  from  the  building,  and  shortly 
thereafter  the  said  property,  or  some  of  it,  was  found  in 
actual  possession  of  the  defendant,  then  said  possession 
would  raise  a  presumption  of  guilt  of  the  defendant., 
unless  the  attending  circumstances  or  other  evidence  ad- 
duced so  far  overcomes  the  presumption  thereby  created  as 
to  raise  a  reasonable  doubt  of  the  guilt  of  the  defendant, " 

It  is  only  when,  the  breaking  and  entering  and  the 
larceny  are  committed  at  the  same  time  and  by  the  same 
person,  in  other  words,  where  the  goods  are  stolen  by 
means  of  the  breaking  and  entering,  that  any  effect  is  to  be 
given  the  recent  possession  of  such  goods.  In  such  a  case 
the  jury  may  be  instructed  that  such  possession,  if  unex- 
plained, will  justify  them  in  concluding  that  the  person 
who  stole  the  goods  also  did  the  breaking  and  entering. 
But  they  are  not  bound  to  make  such  an  inference.  At 
most,  there  is  a  mere  presumption  of  guilt  from  the  posses- 
sion of  the  goods,  which,  in  the  absence  of  explanation, 
will  justify  the  jury  in  concluding  that  the  one  in  posses- 
sion of  property  recently  stolen,  by  means  of  breaking 
and  entering,  broke  and  entered  the  building.  State  «. 
Jennings^  79  Iowa,  513.  For  the  reasons  stated,  the  instruc- 
tion was  erroneous.     Rex.  v.  Hughes^  14  Oox  Or.  Cas.  223. 

Some  other  assignments  are  argued,  but,  as  the  matters 
relied  upon  are  not  likely  to  arise  on  a  retrial,  we  do  not 
consider  them.     For  the  errors  pointed  out,  the  judgment 

is  BBVSRSED. 
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H.   H.    Everts,   Appellant,  v.   J.   T.   Everts  et  nlj  anb 
Charles  H.  Everts,  Appellant,  v.  J.  T.  Everts  et  aL 

Deeds:  escrow;  right  t6  recall.  Where  a  father  ezecntes 
deeds  conveying  his  real  estate  to  his  sons  and  places  the  same 
in  escrow,  with  instmctions  to  deliver  them  npon  his  death, 
but  retaining  the  title  and  control  of  the  deeds  and  the  right 
to  withdraw  them,  the  transaction  is  of  a  testamentary  char- 
arter  and  the  father  has  the  right  to  cancel  the  deeds  at  pleasure. 

Appeal  from  Tama  District  Court — Hon.  G.  W.  Burnham, 

Judge. 

Friday,  April  10,  190a 

Controversy  over  certain  lands.  The  causes  were  sub- 
mitted together.  The  facts  suflBciently  appear  in  the 
opinion.  The  petitions  were  dismissed,  and  plaintiffs 
appeal. — Affirmed. 

Caldwell  cfe  Walters  for  appellants. 

Struble  cfe  Stiger  and  Endicott  cfe  Pratt  for  appellees. 

Ladd,  J. — Two  tracts  of  land  are  involved  in  this  con- 
troversy—eighty acres  claimed  by  Charles  H.  Everts,  and 
one  hundred  and  ten  acres  by  H.  H.  Everts,  only  children 
of  tlie  defendant  J.  T.  Everts,  who  was  seventy-five  years 
old  lit  the  time  of  the  trial.  Their  mother  had  died  early 
in  1900,  and  apparently  this  trouble  was  precipitated  by 
th  »  father's  contemplated  second  marriage,  subsequently 
consummated.  Shortly  after  his  first  wife's  death,  an 
attorney  was  employed  to  prepare  deeds  to  his  sons  of  the 
tracts  as  above  stated;  also  a  lease  of  eighty  acres  to 
Charles  for  twenty  years  at  the  annual  rental  of  $180,  and 
another  to  H.  H.  for  the  same  period  at  the  annual  rental 
of  $288;  lessee  to  pay  taxes,  and  said  leases  to  terminate 
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at  lessor's  death.    The  father  signed  and  acknowledged  all 
these  instruments    and    the  sons  the  leases.     The  deeda 
never  passed  to  the  possession  of  the  grantees,  but  were 
handed  to  Ralph  Moore  with  instructions  to  deliver  to 
them  upon  the  father's  death.     It  is  contended,  however, 
that  what  in  fact  occurred  amounted  to  a  delivery  because 
of  a  valuable  consideration  j  aid  and  an  understanding 
that  they  were  not  to  be  subject  to  recall.     It  may  be,  if 
these  conveyances  had  been  executed,  as  claimed  by  aj)- 
pellants,  in  consideration  of  the  leasing  of  the  land  and 
the  payment  of  $1  each  and  the  expenses  incident  thereto, 
and  had  been  placed  with  Moore  in  pursuance  of  such 
arrangement  without  instructions,  save  to  deliver  at  the 
death  of  the  grantor,  or  under  an  agreement,  as  contended 
by  appellants,  that  they  should  not  be  withdrawn  save  by 
mutual  consent,  the  grafttor  might  not  have  lawfully  with- 
drawn or  destroyed  them.     But  the  burden  of  proof  was 
upon  the  plaintiffs  to  establish  this  state  of  facts. 

.  Opposed  to  their  version  of  the  transaction  is  the  pos- 
itive testimony  of  the  scrivener  and  the  defendant  Everts 
to  the  effect  that  there  was  an  explicit  understanding  that 
the  latter  should  retain  title  and  control  of  the  deeds  until 
his  death,  and  that  said  deeds  were  left  with  Moore,  as  he 
also  declared,  subject  to  the  father's  right  to  withdraw 
them.     The  rental  stipulated  was  less  than  the  reasonable 
value  of  the  use,  and  the  long  period  of  the  lease  is  not 
inconsistent  with  this  view,  as  Charles  had  already  farmed 
the  eighty,  twenty  years,  and  H.    H.  a  part  of  the  one 
hundred  and  ten  acres  fifteen  years,  and  his  son  the  re- 
mainder for  six  years.     The  change  from  share  to  cash 
rent  is  explained  by  the  breaking  up  of  the  father's  home, 
his  wish  to  be  relieved  from  care,  and  his  intention  to 
travel.     All  the  circumstances  are  in  harmony  with  the 
defendant's  contention,  and  we  are  inclined  to  think  it 
correct,  especially  as  this  conclusion  is  in  accord  with  the 
findins:  of  the   district   court,    having  the   advantage  of 


42  Everts  v.  Evbrts.  [120  Iowa 

observing  the  witnesses  and  hearing  the  testimony  given 
orally.  The  entire  arrangement  seems  to  have  been  of  a 
testamentary  character,  adopted  in  order  to  equitably  dis- 
tribute the  parent's  estate  in  event  of  his  sudden  death 
without  the  aid  of  the  courts;  and,  but  for  the  intrusion 
in  his  life  of  a  sentiment  not  anticipated  at  the  time, 
would,  in  all  probability,  have  been  carried  out.  But, 
according  to  Weaver,  J.,  in  Perkins  v.  Perkins^  116  Iowa, 
258,  ** the  mating  instinct  does  not  necessarily  wane  with 
advancing  years,"  and,  even  though  these  deeds  were 
obtained  from  Moore,  and  destroyed,  as  a  condition  pre- 
cedent to  his  marriage,  imposed  by  the  woman  of  his 
choice,  he  did  no  more  than  he  had  the  right  to  do  in  the 
control  of  his  own  property.  Shirty  v.  Ayrea^  14  Ohio, 
317  (45  Am.  Dec.  546);  Fitch  v.  Bunch,  30Cal.  213;  Berry 
V.  Anderson,  22  Ind.  36;  Cook  v.  •Brown,  34  N.  H.  460; 
Prutsman  r.  Baker,  30  Wis.  644(11  Am.  Rep.  592);  Tyler  v. 
Hall,  106  Mo.  313  (17  S.  W.  Rep.  319,  27  Am.  St  Rep!  337). 
The  claim  of  appellants  that  their  father  had  given 
them  the  respective  tracts  many  years  previous  is  in  con- 
flict with  every  fact  proven  in  the  case.  It  seems  that 
Charles  sold  his  father  thirty  of  the  one  hundred  and  ten 
acres,  and  both  sons  testify  that  the  former  was  to  have 
eighty  acres  and  to  improve  it  as  he  saw  fit.  But  the 
only  improvement  was  its  proper  cultivation  and  the 
construction  of  a  new  fence  in  the  place  of  an  old  one. 
The  thirty  acres  are  said  to  have  been  given  to  H.  H. 
Everts,  and  to  have  been  included  with  his  own  farm  in 
fencing.  The  payment  for  the  use  of  this  land  for  fifteen 
or  twenty  years  in  cash  or  with  a  share  of  the  crop,  re- 
gardless of  whether  denominated  support  or  rent^  and  the 
acceptance  of  the  twenty  year  leases,  are  facts  so  incon- 
sistent with  the  claim  of  gift  as  to  scarcely  need  the 
father's  denial  and  proof  of  his  payment  of  the  taxes  in 
confirmation  of  the  conclusion  tliat  transfer  of  title  or 
ownership  was  neither  intended  nor  effected.     We  do  not 
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pretend  to  review  the  evidence  in  detail,  but  content  our- 
selves with  stating  barely  enough  to  indicate  the  conclu- 
sions reached.  The  law  applicable  is  so  elementary  as  to 
demand  no  elucidation. 

Our  conclusion  is  that  both  causes  were  rightly  de- 
decided,  and  must  be  affirmed. 


G.  M.    Cox,  Plaintiff,   v.   George  W.   Burnham,  District 
Judge,  Defendant. 

Intoxicating  Liquors:     construction  of  statutes.     Statutes  relat- 

1  ing  to  the  sale  of  liquor  are  conBtmed  by  the  Same  rales 
applicable  to  the  constmction  of  statutes  generally,  except  as 
modified  by  Code,  section  2431,  which  provides  that  the  gen- 
eral chapter  relating  to  intoxicating  liquors  shall*  be  so  con- 
strued as  to  prevent  evasion. 

Same:    apflioation  for  permit  :    power  of  court  to  fix  hearing. 

2  Code,  section  2889,  providing  that  applications  for  permits  to 
sell  liquor  are  to  be  taken  up  and  di8i)06ed  of  on  convening  of 
court,  where  no  cause  to  the  contrary  appears,  is  not  manda- 
tory, nor  does  the  provision  that  *  *  the  court  shall  fix  a  day  in 
the  term  for  the  trial,  and  all  applications  shall  be  tried  at 
the  first  term  ♦  ♦  ♦  if  the  business  of  the  court  shall 
allow, ' '  in  case  a  remonstrance  is  filed  or  other  cause  appears, 
abridge  the  general  power  of  the  court  to  determine  the  busi- 
ness for  the  term. 

Dismissal  of  Application:     HEARiNa  on.     If  in  the  exercise  of  the 

3  court's  discretion  the  time  for  hearing  an  application  for  a 
permit  to  sell  liquor  is  not  fixed  for  the  term  at  which  it  is 
filed,  nor  before  the  judge  in  vacation,  an  adjournment  of  the 
term  will  not  ipso  facto  operate  as  a  dismissal  of  the  applica- 
tion or  deprive  the  court  of  jurisdiction. 

Continuance:     cause  presumed.     It  will  be  presumed,  in  the ab- 

4  Sence  of  a  showing  to  the  contrary,  that  there  was  cause  for 
continuing  the  hearing  over  the  term  on  an  application  for 
permit  to  sell  liquor. 

Friday,  April  10,  190a 
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Certiorari  proceediDgs,  originally  brought  in  this 
court  by  petition  filed  October  15,  1902.  The  plaintiff  is  a 
resident  and  citizen  of  Benton  county,  and  the  defendant 
is  one  of  the  judges  of  the  Seventeenth  Judicial  District, 
which  includes  Benton  county.  A  writ  was  issued  in 
accordance  with  the  prayer  of  the  petition,  to  which  writ 
a  return  has  been  made  as  required  by  law.  The  cause 
was  submitted  at  the  present  term  upon  the  facts  as 
shown  by  the  return  thus  made,  together  with  the  argu- 
ments of  the  respective  counsel.  By  the  return  it  is  made 
to  appear  that  on  March  2,  1901,  one  P.  H.  Bell,  a 
pharmacist,  residing  and  doing  business  as  such  at  Van 
Home,  in  Benton  county,  filed  in  the  oflSce  of  the  clerk  of 
the  district  court  of  said  county  an  application  for  a  per- 
mit to  deal  in  intoxicating  liquors.  A  copy  of  such 
petition  is  set  forth.  It  is  in  proper  form,  and  therein  is 
alleged  all  the  facts,  which,  under  the  statute,  must  be 
made  to  appear  in  such  cases.  On  the  same  day  there  was 
filed  a  notice  to  the  county  attorney  of  said  county  of  such 
application,  having  indorsed  thereon  an  acceptance  of 
legal  and  timely  service.  Said  notice  recites  that  the 
application  in  question  will  come  on  tor  hearing  in  said 
court  at  the  April  term  thereof,  beginning  April  15,  1901. 
On  April  9,  1901,  said  applicant  filed  proof  showing  that 
proper  publication  of  notice  had  been  made  as  required  by 
law.  On  April  22,  1901,  the  plaintiff,  with  eight  other 
persons,  claiming  to  be  citizens  of  the  county,  appeared, 
and  filed  a  remonstrance,  the  substance  thereof  being  that 
bhere  was  already  one  permit  in  force  in  said  town,  and,  the 
population  of  the  town  being  but  four  hundred  and  eighty- 
four,  the  welfare  of  the  community  did  not  demand  an  addi- 
tional permit.  The  April  term  of  said  court  was  presided 
over  by  Hon.  Obed  Caswell,  one  of  the  judges  of  said  district. 
For  some  unexplained  reason  said  application  was  not  called 
up  during  the  term,  and  was  continued  generally  to  the 
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next  term,  which  convened  in  September,  1901.  On  Octo- 
ber 14,  1901,  being  a  regular  day  of  said  term,  there  ap- 
peared before  the  court,  this  defendant  presiding,  the 
attorney  for  said  applicant  and  the  county  attorney  in  his 
oflBcial  capacity,  and  also  for  and  on  behalf  of  said  re- 
monstrants, and  by  agreement  October  24,  1901,  was  fixed 
as  the  time  of  hearing  said  application  before  the  court. 
It  further  appears  that  on  the  day  so  fixed  the  applicant 
appeared  with  his  attorney,  and  the  county  attorney 
appeared  representing  the  public,  and  assuming  to  repre- 
sent said  remonstrants;  that  a  hearing  was  had,  the 
applicant  introducing  evidence  to  sustain  the  allegations 
of  his  application.  Among  other  things,  the  attention  of 
the  court  was  called  to  the  fact  that  there  had  been  filed 
in  said  matter  a  paper  signed  by  all  but  two  of  the  re- 
monstrants, the  plaintiff  herein  being  one  of  such  two, 
asking  leave  to  withdraw  their  names  from  the  remon- 
strance, and  that  the  court  consider  the  same  no  further. 
As  a  result  of  the  hearing,  the  court  ordered  that  a  permit 
issue  in  the  manner  and  under  the  conditions  provided 
by  law.     Proceedings  dismissed. 

Chas.  A.  Clark  <&  Son  and  Wm.  O.  Clark  for  plaintiff. 

Cato  Sells  and  Clarence  Nichols  for  defendant 

Bishop,  0.  J. — It  is  the  contention  of  plaintiff  that 
defendant  was  without  jurisdiction  to  act  in  the  premises, 
and  this  contention  is  made  to  rest  solely  upon  the  fact 
that  the  application  was  heard  and  order  made  at  a  term 
subsequent  to  that  to  which  the  rroceeding  was  brought. 
This  brings  us  directly  to  a  consideration  of  the  statutes 
bearing  upon  the  subject  of  granting  liquor  permits  to 
pharmacists.  Section  2387  of  the  Code,  among  other 
things,  requires  the  application  to  be  by  petition,  to  be 
filed  in  the  clerk's  oflSce  at  least  ten  days  before  the  term 
at  which  the  matter  is  to  be  for  triaL      In  section  2888  it 
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is  provided  that  notice  shall  be  given  of  such  application 
by  publication  in  a  newspaper  three  consecutive  weeks, 
the  last  publication  to  be  not  less  than  ten  or  more  than 
twenty  days  before  the  first  day  of  the  term  at  which  the 
hearing  is  to  be  had.  Said  section  also  provides  that  a 
copy  of  such  notice  shall  be  served  upon  the  county 
attorney.  Section  2389  provides  as  follows:  *'Upon  the 
return  day  of  the  notice  the  court  ♦  ♦  ♦  shall,  if  no 
remonstrance  has  been  or  is  offered  to  be  filed,  unless  for 
cause  postponed  to  some  other  day  in  the  term,  proceed 
to  hear  and  try  the  application.  Any  remonstrance 
against  or  objection  to  the  granting  of  the  permit  must  be 
in  writing,  and  filed  in  the  clerk's  oflSce  by  noon  of  the 
first  day  of  the  term,  unless  further  time  be  given,  and 
shall  be  so  filed  before  the  date  fixed  for  trial.  Such 
remonstrance' or  objection  may  be  made  by  any  citizen  of 
the  county  ♦  ♦  *  and  the  court  shall  fix  a  day  in  the 
term  for  the  trial,  and  all  applications  shall  be  tried  at  the 
first  term  after  completed  service  has  been  made  of  the 
required  notice,  if  the  business  of  the  court  shall  allow. 
*  ♦  ♦  The  county  attorney  shall  appear  in  such  cases, 
and  any  number  of  persons,  not  less  than  five,  filing  any 
remonstrance  or  objection,  may  also  appear  by  counsel  and 
resist  the  application.  ♦  *  ♦  If  for  any  reason  the  ap- 
plication cannot  be  tried  in  term  time,  the  same  may  be 
heard  by  the  judge  in  vacation,  at  a  time  to  be  fixed  by 
the  court  and  made  of  record.'' 

It  is  by  construction  of  these  statutory  provisions  that 
we  are  to  determine  the  legality  of  the  action  of  the 
defendant  here  complained  of.  Statutes  designed  to  regu- 
I.  CON9TRUC-  late  the  sale  of  intoxicating  liquors  are  to  be 
Salutes.  construed  and  interpreted  by  the  rules  having 
application  to  statutes  generally,  save  as  modified  by  sec- 
tion 2431  of  the  Code,  which  provides  that  it  shall  be  the 
duty  of  courts  and  jurors  to  construe  the  general  chapter 
relating  to  the  subject  of  intoxicating  liquors  so  as  to 
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prevent  evasion.  The  matter  of  prime  importance  in  any 
case  is  to  ascertain  what  was  the  intent  of  the  legislature.. 
For  this  purpose  the  act  itself  is  to  be  relied  upon  in  the 
first  instance.  If  it  be  found  that  the  terms  are  ambig- 
uous, or  the  meaning  obscure,  resort  may  be  had  to  the 
defects  in  the  law  as  previously  existing,  and  the  evils 
sought  to  be  remedied.  In  cases  like  the  one  before  us 
consideration  may  be  given  also  to  that  general  policy  of 
the  state  which  it  may  be  presumed  the  legislature  had 
in  mind  when  framing  the  enactment.  Wheelock  v.  Mad- 
ison Co.^  75  Iowa,  147;  Brovm  v,  Lewis^  76  Iowa,  159; 
Olasa  V.  Cedar  Rapids^  68  Iowa,  207.  So,  too,  statutes  in 
pari  materia  are  oftentimes  important  aids  to  correct 
interpretation.     State  v.  Sherman^  46  Iowa,  415. 

It  is  evident  from  a  reading  of  the  initial  sentence  of 
section  2389  that  the  legislature  intended  that  applications 
for  permits  are  to  be  taken  up  and  disposed  of  at  once 
«.  Same:  ap-  ^V^^  th.e  Convening  of  court,  there  being  no 
perau^"^^'^  remonstrance  filed,  and  no  cause  to  the  con- 
roJS^rtS^  trary  appearing.  This  is  equivalent  to  saying 
ear  ng«.  ^^^  ^^^^  applications  shall  be  preferred,  as 
a  matter  of  disposition,  over  the  general  business  of  the 
term.  But  that  the  statute  was  not  intended  to  be  con- 
strued as  mandatory  in  character  is  evident  not  only  from 
the  language  directly  employed,  but  from  the  subsequent 
provisions,  consideration  of  which  follows-  Proceeding  a 
step  farther,  if  a  remonstrance  is  filed,  or  if  cause  appears, 
then  (using  the  language  of  the  statute),  **the  court  shall 
fix  a  day  in  the  term  for  the  trial,  and  all  applications 
shall  be  tried  at  the  first  term  ♦  ♦  ♦  if  the  business  of 
the  court  shall  allow.''  Manifestly,  the  thought  here  is 
that  if,  for  either  of  the  reasons  stated,  the  matter  is  not 
heard  at  the  opening  of  the  court,  a  definite  time  there- 
after shall  be  fixed,  so  that  persons  interested  may  have 
notice  when  to  appear,  and  that  the  time  so  fixed  shall  be 
within  the  then  present  term  if  the  business  of  the  court 
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shall  allow.  Now,  by  no  force  of  reasoning  can  it  be  said 
that  it  was  intended  by  such  provision  to  take  away  or 
impair  the  general  power  vested  in  the  court  to  control 
the  business  of  the  term.  Clearly,  all  the  matters  for 
which  provision  is  made  in  section  2889 — whether  cause 
appears  upon  the  opening  of  court  for  passing  the  appli- 
cation, when  the  order  shall  be  made  fixing  a  time  within 
the  term  for  trial,  the  date  of  the  trial,  whether  the  busi- 
ness of  the. court  will  allow  a  trial  during  the  first  term — 
are  matters  involving  the  exercise  of  discretion.  It  is 
elementary  that,  where  discretion  is  confided  to  an  inferior 
tribunal,  the  exercise  thereof  is  not  subject  to  review,  save 
for  an  alleged  abuse  resulting  in  substantial  injustice.  As 
applied  to  the  statute  under  consideration,  and  having  the 
provisions  of  section  2431  especially  in  mind,  conduct 
upon  the  part  of  such  tribunal  evasive  in  itself  of  the 
spirit  and  intent  of  the  general  liquor  law,  or  as  a  proxi- 
mate result  of  which  such  evasion  maj  be  either  author- 
ized or  permitted,  would  be  suflScient  to  constitute  an 
abuse  of  discretion.  We  need  pursue  this  thought  no 
further,  however,  as  this  proceeding  is  not  predicated 
upon  an  alleged  abuse  of  discretion. 

We  come  now  directly  to  the  question  involved  in  this 
controversy.     If,  in  the  exercise  of  the  discretion  confided 
to  it,  the  court  shall  be  of  the  opinion  that  the  amount 
DISMISSAL      ^^^  character  of  the  other  pending  business 
tfom^hiS^r-     wiU  not  allow  the  hearing  of  the  application 
^^  ®°'  during  the  term,  and  a  time  is  not  fixed  for  a 

hearing  before  the  judge  in  vacation,  does  an  adjournment 
of  the  term  operate  ipso  facto  as  a  dismissal  of  the  appli- 
cation proceedings?  Clearly,  we  think  not.  The  ques- 
tion has  relation  to  the  subject  of  practice,  and  such  only. 
The  element  of  merit  or  demerit  inhering  in  the  applica- 
tion is  in  no  sense  involved.  Now,  if  the  legislature  had 
intended  as  a  matter  of  practice  that  a  failure  to  try  and 
determine  at  the  first  term  should  operate  to  dismiss  the 
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entire  proceedings,  and  this  without  regard  to  any  ques- 
tion of  merit,  but  simply  and  solely  upon  the  grounds  thai 
the  business  of  the  court  did  not  allow  such  hearing  to  be 
had,  it  would  have  been  easy  to  say  so,  and  it  should  have 
said  so.  The  lawmaking  power  did  not  thus  speak  in 
terms,  and,  taking  the  statute  as  we  find  it  written,  we  are 
unable  to  place  thereon  the  construction  contended  for 
by  counsel  for  plaintiff.  From  our  reading  it  is  manifest 
that  the  thought  of  the  legislature  was  that  such  proceed- 
ings should  be  summary  in  character,  that  they  should  be 
heard  and  determined  as  speedily  as  the  interests  of  the 
applicant  on  the  one  hand  and  the  interests  of  the  general 
public  on  the  other  would  i)ermit^  and  the  other  business 
of  the  court  would  allows  Within  the  sense  of  the 
language  used,  however,  it  is  clearly  apparent  that  it  was 
contemplated  that  many  reasons  might  exist  for  adjourn- 
ing the  term  before  a  hearing  upon  an  application  could 
be  reached — precedence  given  to  more  important  matters 
until  the  expiration  of  the  time  allotted  to  the  term, 
illness  of  the  judge,  making  an  abrupt  adjournment 
necessary,  etc.  The  enactment  is,  therefore,  to  be  read 
and  understood  as  meaning  that,  if,  for  any  cause  appear- 
ing, and  having  in  mind  the  other  pending  business,  the 
court  shall  not  be  able  to  hear  the  application  at  the 
first  term,  then  an  order  may  be  made  for  a  hearing  before 
the  judge  in  vacation,  and,  if  this  be  not  done,  the  matter 
shall  stand  continued  to  the  next  term,  in  common  with 
all  other  undisposed  of  causes  and  proceedings;  and  this 
pursuant  to  the  general  statute  having  relation  to  such 
subject.  **Dpon  any  final  adjournment  of  the  court,  all 
business  not  otherwise  disposed  of  shall  stand  continued." 
Code,  section  238. 

It  is  a  familiar  principle  that,  if  an  exception  to  a 
general  rule  be  intended,  the  language  creating  and  defin- 
ing such  exception  must  be  found  in  the  legislative  act 

Vol,  120  Iowa.— 4. 
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from  which  the  exception  derives  its  existence.      There  is 
no  language  in  the  statute  before  us,  as  we  think,  that  can 
be  distorted  into  giving,  the  proceedings  in  question  the 
character  of  an  exception  to  the  general  rule.     It  may  be 
added  that  to  sanction  the  contrary  view  would  lead  to  a 
holding  at  once  unjust,  unnecessary,  and  having  no  suj)- 
port  in  reason.     It  would  be  unjust  and  unfair  in  the 
extreme  to  a  good-faith  applicant,  whose  petition,  through 
no  fault  of  his  own,  had  gone  unheard  to  the  hour  of  ad- 
journment, to  compel  him  to  go  to  the  trouble  and  expense 
of  filing  a  new   petition   for   the  next  term,  giving  the 
required  notice  anew,  and  so  proceed  from  term  to  term 
until  finally  the  business  of  the  court  would  allow  a  hear- 
ing.    No  possible  interest  of  the  public  could  be  subserved 
by  such  a  course  of  proceeding.     No  doubt  it  is  the  policy 
of  the  law — and  with  good  reason — that  the  matter  of 
obtaining  a  permit  to  deal  in  intoxicating  liquor  shall  be 
difScult,    and    shall  be   accomplished  only  when  all  the 
requirements  of  the  law  have  been  strictly  complied  with. 
But  even  such  is  not  to  be  accepted  as  ample  warrant  for 
adopting,  by  construction  merely,  a  course  of  procedure 
wholly  unnecessary,  and  in  all  respects  unreasonable.    As 
illustrative  of  this,  suppose  that  at  the  opening  of  court  a 
remonstrance  be  filed  presenting  questions  of  such  import- 
ance that  much  time  is  needed  for  preparation  for  trial; 
80,  too,  material,  and  perhaps  the  only,   witnesses  relied 
upon  by  the  remonstrants,  may  be  absent,  and  for  the 
time  being  inaccessible.     Now,  if  the  contention  of  plain- 
tiff be  correct,  and  the  court  is  disposed  to  extend  any 
consideration  to  the  applicant  whatever,  and  arrangements 
cannot  be  made  to  have  the  application  heard  in  vacation, 
the  remonstrants  must  be  forced  to  trial  during  the  term 
in   any  event,  as  to  adjourn  without  trial  would  be  to 
dismiss.     To  pursue  the  one  course  would  be  to  utterly 
disregard  the  interests  of  the  remonstrants  and  the  public 
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generally;  to  pursue  the   other    would    be  to  disregard 
every  interest  of  the  applicant. 

Counsel  for  plaintiff  put  much  stress  upon  the  language 
found  in  sections  2887  and  2388,  the  material  provisions  of 
which  we  have  hereinbefore  set  out.  Therefrom  it  is 
argued  that  a  trial  or  hearing  is  authorized  only  at  the 
particular  term  of  court  to  which  the  proceeding  is 
brou«:ht.  We  think  this  contention  without  force.  These 
provisions  have  relation  only  to  the  time  of  filing  the 
petition  and  the  time  of  service  of  notice  and  the  method 
of  making  the  same.  All  causes  of  action,  both  at  law 
and  in  equity,  and  special  proceedings,  except  where 
otherwise  specially  provided,  shall  be  tried  at  the  first 
term  after  legal  and  timely  service  has  been  made.  Code, 
section  3655.  This  general  provision  is  as  broad  and  com- 
prehensive as  the  language  found  in  the  sections  under 
consideration.  Notwithstanding  the  language  of  section 
8655,  mandatory  in  character,  the  continuance  of  causes  is 
provided  for  by  statute,  and  continuances  are  favored 
when  the  business  of  the  court  requires,  or  substantial 
justice  will  be  promoted  thereby.  We  conclude  that  a 
continuance  of  the  application  in  question  did  not  work  a 
loss  of  jurisdiction,  and  that  a  hearing  thereon  might 
properly  be  had  at  the  next  term  of  court 

The  defendant  returns  that  the  April,  1902,  term  of 
court  was  held  by  Judge  Caswell,  and  no  action,  as  far  as 
appears,  was  had  upon  the  Bell  application  at  such  term. 
4.  coNTiNu-  Of  the  reasons  therefor  we  are  not  advised, 
presumed.  We  must  prosumo,  however,  that  there  was 
cause  for  postponement.  In  the  absence  of  a  showing  to  the 
contrary,  it  will  always  be  presumed  that  a  court  Ims 
acted  properly.  McCue  v.  Wapello  County^  56  Iowa,  098. 
At  the  next  term — being  the  September,  1902,  term, 
the  defendant  presided.  The  time  for  hearing  the  appli- 
cation was  fixed  after  consultation  with  the  attorney  for 
applicant  and  the  county  attorney,  representing  the  public, 
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and  assuming  to  represent  the  remonstrants.  The  lat- 
ter were  not  otherwise  represented.  The  hearing  was 
had  in  open  court  at  the  time  fixed.  All  the  proceed- 
ings appear  to  have  been  regular,  and  in  no  sense  were 
they  evasive  in  character.  If  the  remonstrants  desired  to 
have  been  represented  otherwise  than  by  the  county 
attorney,  they  should  have  been  present  and  demanded  a 
bearing.  Not  having  done  so,  they  are  in  no  position 
te  complain. — Dismissed. 


L.  J.  Ripley,  Appellant,  v.  W.  J.  McGavic  and  H.  Goddard, 

Appellees. 

Accounting:     receivers:     evidence.     In   an   action   for   an   ac- 

1  counting  for  Inmber  sold  by  a  receiver,  the  evidence  showed 
that  the  estimate  of  the  material  received  by  him  was  inac- 
curate, but  the  total  amount  realized  from  the  sales  and 
accounted  for  by  the  reoeiver  nearly  equaled  the  value  ae 
shown  by  the  receiver's  invoice,  so  that  an  objection  that  the 
receiver  had  not  accounted  for  the  property  coming  into  hie 
hands  could  not  be  sustained. 

Receivers:     exercise  of  powers.      A  receiver  is  required  to  use 

2  the  care,  skill  and  prudence  in  the  sale  and  management  of 
property  entrusted  to  him  tliat  a  man  of  ordinary  skill  and 
prudence  would  exercise  with  his  own  property  under  like 
circumstances.  He  is  not  liable  for  errors  in  judgment,  an 
insurer  of  the  property,  or  guarantor  of  particular  results. 

Bame :     Where  a  receiver  appointed  to  sell  lumber  purchases  from 

3  other  dealers  to  fill  his  orders,  paying  cash  from  the  trust 
fund,  and  immediately  reimburses  that  fund  by  a  sale  of  the 
same,  so  that  no  loss  is  sustained,  those  interested  in  the  trust 
cannot  complain,  though  the  receiver  had  no  express  authority 
80  to  do. 

Appeal  from  Lee  District  Court, — Hon.  Henry  Bask,  Jr., 

Judge. 

Friday,  April  10,  1903. 
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Action  in  equity  for  an  accounting.  It  appears  that 
about  July,  1896,  the  defendant  Qoddard  entered  into  a 
contract  with  the  plaintiff,  Kipley,  involving  a  stock  of 
lumber,  lath,  and  shingles,  then  situated  in  the  city  of  Ft. 
Madison,  Lee  county;  and  that  under  such  contract,  and  at 
the  time  thereof,  the  said  property  was  delivered  into  the 
possession  of  the  plaintiff.  Thereafter  in  an  action  brought 
by  Goddard  against  Ripley,  based  upon  said  contract,  a 
receiver  was  duly  appointed  for,  and  who  took  possession 
of  said  property,  and  for  a  time  continued  to  manage  aiid 
control  the  same.  June  30,  1897,  the  parties  to  that  liti- 
gation entered  into  a  further  contract  in  writing  looking 
to  an  adjustment  of  the  matters  of  difference  between 
them,  and  providing  for  the  dismissal  of  the  suit,  and  the 
discharge  of  the  receiver.  The  contract  so  entered  into, 
after  referring  to  the  pending  litigation,  and  to  the  fact 
that  the  receiver  in  possession  of  the  property  had  bor- 
rowed money  in  the  sum  of  $2,000,  and  had  been  at  expense 
in  the  care  and  management  of  the  property,  and  that 
costs  had  accrued,  then  provides  as  follows:  **It  is  there- 
fore agreed  by  and  between  the  parties  hereto  that  W.  J. 
McGavic,  of  Keokuk,  Iowa,  shall  be  appointed  the  agent 
of  both  parties  hereto,  to  take,  hold,  sell  and  dispose  of 
said  stock,  as  in  his  own  judgment  may  seem  best,  and 
ship  such  stock  in  his  own. name,  and  collect  all  accounts 
therefor,  and  to  disburse  the  funds  received  from  said 
sales  of'  lumber,  after  paying  the  legitimate  running 
expenses,  as  follows:  Pay  all  costs  and  expenses  caused 
by  the  appointment  of  the  receiver,  but  H.  Goddard  shall 
pay  one-half  of  the  $2,000.00  and  accrued  interest,  bor- 
rowed by  the  receiver  on  receiver's  certificates  and  all 
court  costs,  except  costs  on  appeal,  which  shall  be  paid  by 
L  J.  Ripley.  It  is  agreed  that  when  H.  Goddard  shall 
have  received  from  said  McGavic  the  sum  of  $23,000.00 
from  sales  of  stock  as  herein  set  forth,  including  the  $1,000 
already  charged  to  his  account,  and  paid  on  receiver's 
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certificates,  the  balance  of  said  stock,  and  all  accounts 
growing  out  of  the  sales  thereof,  shall  revert  to  L.  J.  Rip- 
ley, and  shall  be  turned  over  to  him  by  said  McQavic. 
Title  to  all  lumber  shall  remain  in  H.  Qoddard  until  this 
agreement  is  fully  carried  out.  Insurance  shall  be  carried 
on  said  stock  of  lumber  by  McQavic,  to  protect  H.  Goddard 
against  loss,  as  his  interest  may  appear.  W.  J.  McQavic 
is  to  receive  for  his  services  $125.00  per  month,  and  to 
charge  $25.00  of  said  salary  to  the  account  of  H.  Qoddard, 
the  balance — $100.00 — of  said  salary  and  all  traveling 
expenses  to  be  charged  up  to  the  expense  account." 

The  execution  of  such  contract  was  called  to  the 
attention  of  the  court,  and  an  order  was  made  and  entered 
directing  the  receiver  to  turn  over  to  McQavic  the  prop- 
erty in  his  hands,  which  was  done  accordingly.  Thereafter 
McQavic  continued  in  charge  of  the  lumber  yard,  and  in 
the  operati  )n  of  the  same.  Plaintiff,  becoming  dissatisfied 
with  the  conduct  of  the  business,  brought  this  suit  for  an 
accounting.  Qoddard  refusing  to  join  with  the  plaintiff 
in  the  bringing  or  prosecution  thereof,  is  made  a  party 
defendant.  From  the  decree  rendered  in  the  court  below, 
the  plaintiff  appeals.— 4^?*m€(i. 

Daniel  F.  Miller  and  James  H.  Anderson  for 
appellant 

James  G.  Davis  and  Casey  cfe  Stewart  for  appellees. 

Bishop,  0.  J. — At  the  time  this  action  was  commenced 
the  lumber  yard  was  still  being  operated  by  defendant 
McQavic.  At  the  time  of  the  trial  in  the  court  below, 
however,  the  property  had  all  been  disposed  of,  and  the 
action  was  tried  without  objection  as  for  final  accounting 
and  settlement,  and  a  decree  entered  accordingly. 

Many  grounds  of  complaint  are  stated  in  the  petition, 
but  those  remaining  to  be  considered  are  these:  (1)  That 
McQavic  has  not  accounted  for  all  the  property  in  fact 
received  by  him.     (2)  That  the  business  was  negligently, 
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xmskillfuUy,  and  not  in  good  faith  managed  by  McGavic, 
and  this  to  the  injury  and  damage  of  plaintiflF.  (8)  That 
defendant  McOavic  has,  in  violation  of  the  said  written 
agreement,  and  without  any  authority,  used  trust  funds  in 
his  hands  in  the  purchase  from  other  merchants  and  in 
dealing  in  lumber  of  the  same  kind  and  quality  as  that 
held  by  him  under  the  agreement  in  question.  (4)  That 
defendant  McQavic,  in  conne  tion  with  his  conduct  of  the 
business  in  question,  took  possession  of  and  sold  a  large 
quantity  of  lumber  in  which  the  said  Goddard  had  no 
interest,  but  which  was  owned  exclusively  by  plain- 
tiff, and  that  he  (McQavic)  holds  the  proceeds  thereof, 
and  refuses  to  account. 

The  answer  of  the  defendant  McQavic  is  a  general 
denial,  and,  in  connection  therewith,  a  specific  denial  of  the 
allegations  of  ihe  petition  upon  which  are  based  the  three 
grounds  of  complaint  first  above  stated.  The  defendant 
Qoddard,  in.his  answer,  adopts  and  reafSrms  the  allegations 
of  the  answer  of  McQavic. 

The  several  matters  of  complaint  may  be  considered  in 
the  order  in  which  they  are  presented. 

From  the  invoice  made  at  the  time  the  receiver  turned 
the  property  over  to  McQavic  it  appears  that  there  were 
8,706,774  feet  of  lumber  of  all  kinds,  967,500  shingles,  and 
I.  AccouNTiNo  22,850  lath,  the  whole  being  valued,  as  per 
evidence.  "  wholesale  prico  lists,  at  $85,155.54.  The 
amount  reported  as  sold  by  McQavic  was,  lumber  of  all 
kinds,  8,412,977  feet,  997,500  shingles,  and  86,400  lath, 
from  the  sale  of  all  which  there  was  realized  in  cash 
$34,191.29.  It  appears  that  at  the  time  the  lumber  was 
turned  over  to  McQavic  it  was  in  piles,  and  unassorted — 
that  is,  the  different  grades  were  mixed  together  indis- 
criminately— and  that  some  was  hemlock,  some  Norway 
pine,  and  the  rest  white  pine.  Each  grade  and  each  variety 
had  a  different  value.  It  seems  that  Ripley,  while  in 
possession,  had  gone  through  the  yard,  and  marked  on  the 
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piles  the  grade  and  character  of  the  lumber,  and  snch 
marking  was,  in  the  main,  accepted  by  the  receiver  as 
correct  and  accurate  in  making  the  invoice.  That  such 
marking  was  neither  correct  nor  accurate  in  point  of  fact  is 
fully  established,  as  we  think,  by  the  evidence.  The  former 
receiver,  who  was  a  witness,  testifies  that  the  contents  of 
some  of  the  piles  were  estimated  only;  could  not  get 
accurate  measurements.  And,  further:  "I  used  the 
wholesale  price  list  of  S.  &  J.  C.  Atlee  and  Knapp,  Stout 
<fe  Co.,  by  which  I  report  the  value  of  the  lumber.  But  in 
no  wise  do  I  accept  the  grades  as  indicated  on  the  piles  of 
lumber  to  be  in  the  whole  equivalent  to  the  »»:rades  of 
Knapp,  Stout  &  Co.  or  S.  &  J.  C.  Atlee,  as  many  thousand 
feet  of  hemlock  and  Norway  is  mixed  through  tjhe  piles,  all 
of  which  is  not  considered  to  be  of  equal  value  to  white 
pine  of  the  same  grade,  and  I  feel  assured  that  the  true 
value  of  this  lumber  can  only  be  a?certained  by  resorting 
and  regrading  each  and  every  pile." 

There  is  considerable  other  evidence  in  the  record  tend- 
ing to  prove  that  the  invoice  as  made  by  the  receiver  was 
not  correct.  It  will  be  sufficient  for  our  purpose  to  refer  to 
the  testimony  of  one  of  the  witnesses.  He  says:  **In  Camp- 
bell's [the  receiver's]  inventory,  pile  number  164  is  inven- 
toried at31,872  feet,  number  197  at  40,320  feet,  and  num- 
ber 198  at  30,000  feet.  I  do  not  think  we  got  over  10,000  feet 
of  merchantable  lumberoutof  the  three  piles.  The  lumber 
was  badly  damaged,  warped,  and  short  and  broken  pieces. " 
It  will  also  be  observed  that,  while  the  quantity  of  lumber 
reported  sold  by  McGavic  was  less  than  that  stated  in  the 
invoice,  the.  amount  of  shingles  and  lath  sold  exceeded  by 
considerable  the  invoice  statement.  It  will  also  be  observed 
that  the  total  amount  realized  was  nearly  the  value  of  the 
property  as  fixed  by  the  receiver's  invoice.  In  vi^w  of  the 
evidence  before  us,  wo  think  there  is  no  reasonable  basis  lor 
the  complaint  as  to  the  amount  of  lumber  reported  sold 
by  McGavic,  and  that  the  court  below  rightly  so  held. 
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The  complaint  next  in  order  presented  is  not  well 
grounded  in  the  facts.  It  will  be  observed  that  by  the 
contract  the  said  McGavic  is  to  "sell  and  dispose  of  said 
a.  Receivers:  stock  ^s,  in  his  own  judgment,  may  seem 
powers.  best."  Now,  the  precise  matters  relied  upon 
as  grounds  of  complaint  are  that  at  times  McGavic  refused 
to  sell  lumber  at  market  prices,  the  opportunity  therefor 
being  offered;  that  at  other  times  he  made  sales  to  his 
friends  and  others  at  greatly  less  than  market  prices. 
No  satisfactory  evidence  is  brought  forward  to  sub- 
stantiat-e  the  first  of  the  above  mentioned  assertions, 
and  further  attention  thereto  is  not  demanded.  In  respect 
of  the  latter  assertion  made,  it  appears  that  during  the 
closing  days  of  his  conduct  of  the  business  McGavic  made 
sales  of  some  mixed  lots  remaining  at  a  nominal  price,  and 
that  the  purchasers  by  sorting  over  obtained  therefrom 
lumber  and  wood  greater  in  value  than  the  price  paid. 
Fraud  is  not  shown,  and  it  is  not  even  suggested  that  Mc- 
Gavic gained  any  personal  advantage  from  any  such  trans- 
actions. We  think  it  fair  to  presume  that  his  course  was 
dictated  solely  by  a  desire  to  close  the  business  out,  and 
thus  save  the  expense  of  help,  ground  rent,  insurance,  etc. 
Indeed,  as  we  read  the  evidence  in  the  record,  there  is 
sufficient  upon  which  to  justify  the  assertion  that  the  course 
pursued  was  in  the  direct  line  of  economy,  and  therefore, 
in  the  interest  of  all  parties  concerned.  In  any  view  to  be 
taken  of  the  evidence,  however,  there  is  no  warrant  for 
holding  that  the  trustee  had  not  exercised  his  best  judg- 
ment, or  had  abused  the  discretion  with  which  he  was 
clothed.  A  trustee  is  required  to  use  th  it  degree  of  care, 
skill,  and  prudence  which  a  man  of  ordinary  care,  skill, 
and  prudence  would  use  in  his  own  transactions,  and  with 
his  own  property  under  like  circumstances,  and  such  only. 
He  is  not  liable  for  mere  errors  of  judgment.  He  is  not  to 
be  held  as  an  insurer  of  the  property  itself,  nor  as  a  guar- 
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antor  that  any  particular  results  will  be  worked  out  there- 
from unless  by  special  undertaking.  Pomeroy's  £quity, 
section  1070. 

Passing  to  the  matter  next  complained  of,  we  find  the 
facts  to  be  that  in  respect  of  some  orders  received  by  him 
McGavic  did  not  have  all  the  grades  or  kinds  of  lumber 
called  for.     He  accordingly  made  purchases 
of  other  dealers  to  enable  him  to  fill  such 
orders.     It  is  made  to  appear  that  such  purchases  were 
paid  for  by  him  from  the  trust  funds  in  his  hands.     It  fur- 
ther appears,  however,  that  all  sales  made  by  him  were  for 
cash,  and  accordingly  that  there  was  an  immediate  return 
to  his  trust  account  of  the  money  so  paid  out.     Conceding 
that  the  matter  of  such  purchases  was  not  authorized  by 
the  letter  of  the  written  agreement  under  which  McGavic 
acted,  or,  indeed,  by  the  spirit  thereof,  still  it  is  apparent 
that  appellant  suff  eredno  legal  damage  on  account  thereof. 
Without    damage,  there  can  be  no  recovery  of  course. 
This  is  elementary. 

In  respect  of  the  fourth  ground  of  contention,  the 
court  below  found  that  lumber,  etc.,  belonging  exclusively 
to  apppellant  was  included  in  that  sold  by  McGavic,  and 
the  value  of  such  lumber  is  fixed  by  the  decree  at  $517.26. 
That  lumber  belonging  to  appellant  in  his  own  right  was 
taken  and  sold  in  some  amount,  is  conceded  in  the  evi- 
dence, and  we  think  the  value  thereof  as  found  is  fully  as 
great  as  the  evidence  in  the  case  warrants.  In  view  of  the 
fact  that  defendants  do  not  appeal,  we  may  accept  such 
amount  as  being  correct. 

By  its  decree  the  court  below  ordered  payment  of  said 
sum  of  $517.25,  less  one-half  the  costs  of  the  case,  to  plain- 
tiff. The  balance  then  remaining  in  the  hands  of  McGavic, 
after  paying  all  costs  and  expenses,  is  ordered  paid  to  de- 
fendant Goddard,  it  appearing  that  such  amount  will  bein- 
BufScient  to  satisfy  the  amount  due  him  under  the  contract. 
The  decree  meets  with  our  approval,  and  it  is  AFFntMKa 
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L  T.  WiSBOABVEB,  Appellant,  v.  Long  &  Oamp. 

Negligent  Use  of  Team:     instbuotion.       In  an  action  for  injury 

1  to  a  hired  team,  the  conrt  instmcted  that  plaintiff  mnst  show 
both  defendant's  negligenoe  and  that  snoh  negligence  was  the 
direct  cause  of  the  injnry,  irrespective  of  the  condition  of  the 
team  before  or  after  making  the  trip.  Held,  not  erroneous  as 
withdrawing  from  the  jury  evidence  of  the  condition  of  the 
team  on  its  return. 

Want  of  Care :     instruotion.     In  an  action  for  injuries  to  a  hired 

2  team,  refusal  to  instruct  in  substance  that  if  the  evidence 
discloses  that  the  team  was  injured  while  in  defendant's 
possession  from  a  lack  of  ordinary  care  and  prudence  as  shown 
by  its  condition  when  returned,  then  the  plaintiff  is  entitled 
to  recover,  is  error,  though  the  time  and  place  where  the 
injury  or  want  of  care  occured  does  not  appear. 

Same.     It  is  error,  in  an  action  for  injuries  to  a  hired  team,  to 

3  refuse  to  instruct  in  substance  that  it  is  the  duty  of  defendant 
to  exercise  ordinary  prudence  and  care  in  driving  the  team 
and  to  observe  their  condition,  and  if  he  failed  so  to  do  and 
negligently  drove  them  until  injured,  then  defendant  is  liable. 

Competency  of  Witness.     A  witness  who  dissected  a  horse,  though 

4  not  a  veterinary,  but  who  states  that  from  exx)erience  he  is 
able  to  say  whether  the  organs  of  the  animal  were  in  a  normal 
condition,  is  competent  to  give  his  opinion  on  that  subject. 

Appeal    from    Je^erson  District   Court. — Hon.    M.    A. 
BoBERTS,  Judge. 

Fbiday,  April  10, 190a 

Action  on  account  and  also  for  loss  of  a  horse  and 
injury  to  another  alleged  to  have  been  caused  by  the  neg- 
ligent driving  of  defendants'  employe.  The  answer 
admitted  the  account,  denied  liability  for  damages  to  the 
team,  and,  by  way  of  counterclaim,  pleaded  an  account 
against  the  plaintiff,  which  was  also  admitted.  Verdict 
and  judgment  for  difference  in  accounts,  but  no  allowance 
for  damage  to  team.      ThiB  plaintiflF  appeals. — Reversed. 
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Leggett  <&  McKemey  for  appellant. 

Rollin  J.  Wilson  and  Wm.  J.  Boss  for  appellee. 

Ladd,  J. — On  the  2lBt  day  of  March,  1900,  Long  & 
Oamp,  who  are  merchants  engaged  in  business  at  Fairfield, 
hired  a  livery  team  and  light  wagon  of  plaintiff,  which 
their  employe,  Roy  Fry,  drove  to  Glasgow,  a  distance  of 
about  twelve  miles.  The  object  of  the  trip  was  to  nail  up 
advertising  boards  on  the  way  and  at  that  place.  Inci- 
dentally a  young  lady,  who  has  since  become  Fry^a  wife, 
rode  with  him.  They  left  Fairfield  within  an  hour  from 
12:15  o'clock  p.  m.,  and  returned  between  5:80  and  6:45 
o'clock  the  same  evening.  One  of  the  horses  died  before 
midnight,  and  the  evidence  tended  to  show  that  the  other 
could  not  be  used  for  several  weeks,  and  was  of  much  less 
value  than  before  the  drive.  On  the  part  of  plaintiff  the 
evidence  introduced  tended  to  show  that  the  horses  had 
perspired  freely,  but  that  the  sweat  had  dried  on  them 
when  they  came  in ;  that  the  one  which  died  bore  whip 
marks  on  its  rump;  that  though  the  roads  were  bad  the 
trip  was  made  in  about  four  and  one-half  hours,  and  that 
the  horses  appeared  to  have  been  exhausted  by  overdriv- 
ing. On  the  other  hand,  defendant's  evidence  tended  to 
show  that  the  team  was  not  urged  or  whipped,  that  the 
roads  were  good  save  in  low  places,  and  that  the  journey  was 
not  made  in  less  than  six  and  one-half  hours.  The  court 
in  the  fourth  paragraph  of  the  charge  instructed  the  jury 
that  if  the  death  of  one  horse  or  the  injury  to  the  other  was 
caused  by  the  negligence  of  Fry,  damages  should  be  allowed. 

Appellantespecially  complains  of  the  fifth  paragraph, 
which  reads:  **  But  if  plaintiff  has  failed  to  prove  by  the 
greater  weight  of  the  evidence  both  of  said  alleged  facts, 
I.  NEGLIGENT  to  wlt,  (1)  that  the  defendants'  agent,  Roy 
instruction.  Fry,  was  negligent  in  the  manner  as  alleged 
by  plaintiff,  and  (2)  that  the  negligence  of  said  Fry,  so 
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proven,  was  the  direct  cause  of  the  alleged  injury  to  said 
team,  then  the  plaintiff  cannot  recover,  and  this  is  true 
whatever  you  may  find  the  condition  of  said  team  to  have 
been  either  just  before  or  just  after  making  said  trip.  The 
mere  fact  of  the  death  of  one  horse  and  injury  of  another, 
without  proof  of  the  alleged  negligence  on  the  part  of  the 
defendants'  agent,  would  not  make  defendants  liable." 
This  did  not,  as  contended,  withdraw  the  evidence  of  the 
condition  of  the  horses  upon  their  return  from  the  jury, 
and  ought  not  to  be  so  construe  .  It  goes  no  further  than 
to  say  that,  in  the  absence  of  a  finding  of  Fry's  negligence, 
or  that  his  negligence,  if  found,  was  the  cause  of  the 
injury,  there  can  be  no  recovery,  even  though  the  horses 
were  in  a  worse  condition  when  returned  than  when  re- 
ceived. This  was  tantamount  to  saying  that,  regardless  oi 
the  condition  of  the  t-eam  upon  its  return,  defendant  was  not 
liable  unless  the  change,  if  any,  was  occasioned  by  negli- 
gence on  the  part  of  Fry  while  in  his  possession. 

II.  The  plaintiff  of  necessity  relied  largely  on  proof 
of  the  condition  of  the  team  when  taken  and  when  returned, 
with  the  inferences  reasonably  to  be  drawn  therefrom.  He 
3.  Want  of        was  uot  bouud  to  poiut  out  the  specific  respect 

care:  in-  m,  ^  m. 

struction.  in  which  Fry  was  negligent,  save  that  it  was 
in  the  management  of  the  team  or  the  particular  place 
where  the  neglect  occurred.  This  was  the  thought  in  the 
fifth  instruction  refused,  which  was  as  follows:  *'If  you 
find  from  the  evidence  that  the  plaintiff's  horses,  which 
were  hired  to  the  defendants,  were  injured  while  in  the 
possession  of  the  defendants  by  the  lack  of  such  care  as  an 
ordinarily  prudent  man  would  give  under  like  circum- 
stances, then  the  defendants  are  liable  for  the  injuries  so 
done  to  said  horses,  though  the  evidence  may  not  have 
shown  to  you  when  or  where  the  overdriving  or  other  want 
of  care  took  place.  It  is  suflBcient  if  the  evidence  shows 
that  the  horses  were  actually  injured  by  the  lack  of  proper 
care  in  the  management  and  driving,  if  such  lack  of  care  is 
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shown  by  their  condition  when  retm-ned  by  the  defendants, 
though  the  proofs  may  not  point  out  the  exact  spot  at 
which,  or  the  time  when,  the  horses  suffered  by  such  mis- 
management or  want  of  care/' 

The  horses  were  shown  td  have  been  healthy,  five  and 
nine  years  old,  accustomed  to  going  long  distances,  and  to 
have  been  returned,  after  a  few  hours'  drive,  in  a  dying 
condition.  From  these  circumstances,  and  thfe  unusual 
result,  the  jury  might  well  have  inferred  that  they  were 
the  dumb  victims  of  such  cruelty  or  indifference  on  the 
part  of  their  driver  as  amounted  to  negligence.  If  their 
changed  condition  was  not  such  as  might  reasonably  have 
been  caused  by  a  drive  of  that  distance  in  a  prudent  man- 
ner, and  was  such  as  would  ordinarily  have  resulted  from 
overdriving  or  other  misuse,  we  see  no  reason  for  not  con- 
sidering  this  fact  as  tending  to  establish  negligence  on  the 
part  of  the  person  handling  them. 

III.     Fry  testified,  in  substance,  that  he  took  no  notice 
of  the  horses.     Plaintiff  requested  the  court  to  instruct 
that:    "It  is  the  duty  of  the  defendants'  employe  in  driv- 
ing the    plaintiff's    team    to  exercise   such 
**  care   and    watchfulness  for  them  and  their 

condition  as  a  man  of  ordinary  prudence  would  exer- 
cise while  driving  them,  and  if  such  employe  failed 
to  exerciee  such  watchful  care  over  the  horses,  and  in 
fact  did  not  notice  their  condition,  and  that  they  were 
becoming  exhausted,  when  he  might  have  observed 
that  fact  by  the  exercise  of  such  care,  and  continued  to 
drive  them  until  they  were  exhausted,  such  lack  of  over- 
sight  and  watchfulness  was  negligent,  and  defendants  are 
responsible  for  it,  and  the  injury  shown  by  the  evidence  to 
have  resulted  therefrom. "  This  instruction  ought  to  have 
been  given.  The  distance  driven  was  twenty-four  or 
twenty-five  miles,  and  the  jury  might  have  found  from  the 
evidence  that  the  employe  failed  to  exercise  proper  care  in 
observing  the  team  and  how  they  were  enduring  the  drive. 
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IV.  One  Baldwin  dissected  the  horse  which  died,  and 
testified  that  from  his  experience  he  was  able  to  say* whether 
the  different  organs  were  in  normal  condition.  He  was  not 
4  Competency  *  Veterinary  Burgeon,  but  had  had  considerable 
of  witness,  experience  in  dissecting  horses  and  other  ani- 
mals, and  said  he  was  able  to  distinguish  between  healthy 
and  diseased  organs.  He  was  then  asked  to  describe  the 
condition  he  found  this  horse  in.  An  objection  to 
his  competency  was  sustained.  An  offer  to  prove  by  him 
that  the  organs  were  in  a  healthy  condition  met  a  like 
result^  We  think  he  ought  to  have  been  permitted  to 
testify.  Though  not  a  veterinary,  he  appeared  to  have 
knowledge  of  the  matters  concerning  which  he  proposed  to 
speak.  The  fact  that  he  had  it  from  experience  rather  than 
from  books  ought  not  to  disqualify  him  or  exclude  his 
testimony.  That  fact 'merely  affected  the  weight  to  be 
given  to  his  opinion.  The  evidence  was  material,  as  tend- 
ing to  show  that  the  horse  died  from  exhaustion  rather 
than  from  disease. — Reversed. 


Len  M.  Allen  v.  Adams  OouNTy,  Appellant 

Counties:     recorder:     recovery  for  assistance.    Under  Code, 

1  Bection  496,  a  county  recorder  cannot  recover   from  the  cotinty 

for  the  services  of  an  assistant,  when  the  bill  therefor  is  not 
filed  at  the  next  regular  meeting  of  the  board  of  supervisors 
after  the  rendition  of  the  services.^ 

Allowance  of  Compensation.     In  an  action  by  a  oonnty  recorder 

2  to  recover  for  assistance,  it  is  immaterial  how  mnoh  ,  if  any- 
thing, the  recorder  paid  the  assistant,  provided  the  bill  is  for 
services  necessarily  employed  and  the  amonnt  claimed  is  the 
reasonable  value  of  the  service. 

Appeal  from  Adams  District  Court. — Hon.  R  L.  Parrish, 

Judge. 

Fbidat,  April  10,  1908. 
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Action  by  plaintiff,  as  recorder  of  defendant  county, 
to  recover  compensation  for  temporary  assistance  rendered 
necessary  in  the  discharge  of  the  duties  of  his  office  by  the" 
pressure  of  business  during  the  years  1898, 1899  and  1900. 
Trial  to  the  court.  Judgment  for  plaintiff  for  the  amount 
claimed,  $53d.25,  from  which  defendant  appeals, — Modi* 
H,ed  and  aMrmed, 

M.  E,  Wilmarth^  County  Attorney,  D.  H.  Meyerhoif^ 
and  Burg  Brovm  for  appellant. 

W.  O.  Mitchell  and  F.  C.  Okey  for  appellee. 

McClain,  J. — It  is  provided  in  Code,  section  496,' refer- 
ring to  the  compensation  of  the  county  recorder,  that,  "in 
case  no  deputy  shall  be  appointed,  but  on  account  of  the 
pressure  of  business  in  his  office  the  recorder  is  compelled 
temporarily  to  employ  an  assistant  he  shall  file  a  bill  for 
Buch  services"  at  the  next  regular  meeting  of  the  board  of 
supervisors,  and  the  board  **  shall  make  reasonable  allow- 
ance therefor."  The  necessity  for  the  services  for  which 
plaintiff  makes  claim,  the  fact  that  such  services  were 
rendered,  and  the  reasonable  value  thereof,  were  all  de- 
termined by  the  trial  court  in  rendering  judgment  for 
plaintiff,  and  the  conclusions  of  the  court  in  these  respects 
are  supported  by  the  evidence.  It  appears,  however, 
that  the  claim  for  assistance  in  1898  was  presented  in 
one  bill  rendered  at  the  end  of  the  year,  not  quarterly 
at  each  meeting  of  the  board  of  supervisors,  and  it 
is  contended  that  the  court  erred  in  including  in  the 
allowance  to  plaintiff  any  amount  claimed  for  that  year, 
except  so  far  as  the  assistance  for  which  claim  was  made 
was  procured  during  the  last  quarter  of  that  year.  This 
objection,  however,  was  not  made  by  the  board,  but  the 
whole  bill  was  disallowed,  and  the  board  refused  payment 
of  any  amount  for  that  year,  the  objection  that  bills  had 
not  seasonably  been  presented  being  raised  for  the  first 
time  on  the  trial  of  the  case. 
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The  section  of  the  Code  above  cited  provides  that  the 
recorder,  in  such  case  as  here  referred  to,  shall  file  the  bill 
for  such  services  with  the  board  of  supervisors  "at  their 
I.  recorder:     next  regular  meeting.'*    It  is  urged  that  as 

recovery  for  «_>  ^  w 

assisunce.  to  the  provisiou  relating  to  the  filing  of  the 
bill  at  the  next  session  the  statute  is  directory  only,  but 
the  language  does  not  seem  to  fairly  warrant  that  inter- 
pretation. It  was  no  doubt  the  intention  of  the  legislature 
that  in  the  public  interests,  such  a  bill  should  be  promptly 
and  seasonably  presented,  so  that  the  board  might  invest- 
igate it  with  opportunity  to  determine  the  necessity  of  the 
services,  and  whether  actually  rendered.  We  hold,  there- 
fore, that  plaintiff  cannot  recover  for  all  the  services 
necessary  in  his  oflSce  during  the  year  1898,  but  only  for 
those  specified  in  his  bill  as  within  the  last  quarter  of  the 
year.  It  appears  from  the  evidence  that  during  this  quar- 
ter services  were  rendered  for  twenty-five  days,  and, 
computing  the  compensation  at  the  amount  per  day  allowed 
by  the  trial  court,  only  $37.50,  instead  of  $132.75,  should 
have  been  allowed  for  the  year  1898.  This  necessitates 
the  deduction  of  $95.25  from  the  amount  allowed  to 
plaintiff  by  the  trial  court. 

Plaintiff's  claim  is  for  services  in  his  oflBce  rendered 
by  his  wife,  and  it  is  contended  for  appellant  that  there  is 
no  evidence  that  payment  for  such  services  has  ever  been 
a.  ALLOWANCE    made  by  the  plaintiff.     Receipts  given  by  the 

sation.  wife  to  the  husband  for  the  amounts  claimed 

for  services  rendered  during  the  years  1899  and  1900  were 
introduced  in  evidence,  but  it  is  said  that  there  was  no 
proof  that  plain  tiff  ever  actually  paid  his  wife  anything  on 
account  of  these  services,  nor  that  she  has  assigned  to  him 
her  right  to  compensation.  In  answer  to  these  contentions 
it  is  suflScient  to  say  that  the  statute  does  not  provide  for 
the  payment  of  a  claim  made  by  the  person  who  rendered 
the  services,  but,  on  the  other  hand,  directs  that  a  bill  for 
Vol.  120  Iowa.— 5. 
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such  services  be  filed  by  the  recorder;  nor  does  it  provide 
that  payment  be  made  to  the  recorder  for  money  expended, 
but,  on  the  other  hand,  requires  the  bill  to  be  for  the  8er« 
vices  of  an  assistant  necessarily  employed,  for  which  the 
board  is  directed  to  make  a  reasonable  allowance.  We 
think  the  plaintiff  made  out  his  case  when  he  showed  that 
bills  had  been  presented  in  his  own  name  for  services  of 
an  assistant  necessarily  employed,  and  that  it  is  immaterial 
what  amount  he  had  paid,  or  whether  he  had  paid  any- 
thing. The  board  could,  in  any  event,  allow  only,  the 
reasonable  value  of  the  services  necessarily  procured. 

The  modification  already  suggested  requires  that  the 
cause  be  remanded  to  the  trial  court,  with  the  direction 
that  judgment  be  entered  for  $441,  instead  of  for  $G36.25. 
Two- thirds  of  the  costs  are  taxed  to  appellant,  and  the 
balance  to  appellee.— Modified  and  affirmed. 


li2o'  66        Hbitbt  Bitzer  Appellee,  v.  Theodore  Begke,  The  Board  of 
^^  ^  Supervisors  of   Muscatine   County,   E.  0.    Stooker, 

County   Auditor,  and  S.  L.  Johnson,  County  Treas- 

urer.  Appellants. 

Homestead:     sale  for  taxes.     Under  seotion  876  of  the  Oode  of 
1     1878,  a  homestead  not  separately  listed  oould  be  sold  for  taxes 
on  other  property  belonging  to  the  same  owner. 

Redemption  From  Tax  .Sale:  extension  of  tdcb.  Where  a  prop- 
8  erty  owner  before  his  right  of  redemption  expires  brings  a  suit 
in  equity  to  enjoin  the  execution  of  a  tax  deed  to  his  home- 
stead, pursuant  to  a  sale  for  an  amount  including  the  tax  on 
other  property,  and  tenders  in  redemption  the  amount  he 
claims  due  and  offers  to  pay  whatever  the  court  may  adjudge, 
he  should  be  granted  a  reasonable  time  in  which  to  redeem 
after  the  amount  due  is  determined,  though  the  statutory 
period  for  redemption  has  expired. 

Dissolution  of  Injunction:     harmless  error.     Where  in  a  suit  to 
d     enjoin  the  issuance  of  a  tax  deed  the  court  properly   extended 
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the  period  for  redemption  at  the  time  a  demurrer  to  the  peti- 
tion was  sustained,  failure  to  then  dissolve  the  temporary  in- 
,    junction  was  without  prejudice. 

Appeal  from   Muscatine    District    Court. — Hon.    W.  F. 
Brannan  and  Hon.  P.  B.  Wolfe,  Judges. 

Friday,  April  10, 1908. 

Suit  in  equity  to  enjoin  the  execution  of  a  treasurer's 
deed,  pursuant  to  a  tax  sale  of  plaintiff's  homestead  for  a 
sum,  including  taxes  on  personal  property.  A  tempo- 
rary writ  of  injunction  was  issued  without  notice.  At  the 
hearing,  a  demurrer  to  the  petition  was  sustained,  but  the 
court  fixed  a  time  within  which  plaintiff  might  redeem, 
and  continued  the  temporary  writ  Subsequently,  by  sup- 
plemental petition,  plaintiff  alleged  the  making  of  tender, 
before  the  expiration  of  the  statutory  time  of  redemption, 
of  the  amount  of  the  tax  on  the  homestead  separately,  and 
further  alleged  a  tender,  after  the  former  order  of  the 
court  allowing  a  time  within  which  to  redeem,  of  the 
amount  required  for  that  purpose,  and  refusal  of  the 
auditor  to  accept  the  same;  and  asked  for  relief  on  that 
basis.  A  demurrer  to  the  first  division  of  the  supplemental 
petition  was  sustained,  but  the  court  decreed  that  the  acts 
of  plaintiff  in  tendering  the  redemption  money  to  the 
auditor,  and,  on  the  auditor's  refusal  to  accept  it,  paying 
into  the  hands  of  the  clerk  of  the  court,  constituted  a 
redemption.  Defendants  appeal  from  the  first  order  al- 
lowing plaintiff  to  redeem  after  the  statutory  period  for 
redemption  had  expired,  and  from  the  subsequent  order 
declaring  the  act  of  plaintiff  pursuant  to  the  first  order 
a  redemption. — Affirmed. 

Jayne  <&  Soffman  for  appellants. 

JSichman  (6  Eichman  for  appellee. 

Dbsmsr,  J. — As  plaintiff's  homestead  was  not  separ* 
ately  listed  as  provided  in  section  876  of  the  Code  of  1878, 


68  BiizEH  V.  Beoke.  [120  Iowa 

which  was  in  force  when  the  tax  sale  was  made,  the  sale 
I.  Sale  of  thereof  for   all  taxes   assessed    against  the 

for  taxes.  owner,  as  well  those  on  personal  property  as 
those  upon  the  homestead  itself,  was  valid.  Salter  v.  City 
of  Burlington^  42  Iowa,  581.  The  demurrer  interposed 
against  the  original  petition  and  the  first  division  of  the 
supplemental  petition  were,  therefore,  properly  sustained. 
Did  the  court  err  in  granting  plaintiff  additional  time 
to  redeem?  This  is  the  pivotal  point  in  the  case.  Plain- 
tiff brought  his  original  action  before  the  statutory  time  had 
3  Redemption  expired,  but  the  demurrer  to  the  petition  was 
S.i?e"en-  ^^^  Tuled  upou  Until  afterward.  He  alleged 
sion  of  time,  j^  j^jg  supplemental  petition  that  he  had  made 
a  tender  of  the  amount  of  taxes  on  the  homestead  before 
beginning  his  suit,  and  before  the  statutory  time  had 
expired;  that  he  was  ready  and  willing  to  pay  whatever 
amount  the  court  should  adjudge  necessary  to  entitle  him 
to  redeem*;  and  that,  after  the  ruling  on  the  demurrer,  he 
had  made  a  tender  of  the  amount  of  all  the  taxes  to  the 
county  auditor  within  the  time  fixed  by  the  court  for 
redemption,  which  amount  he  had  deposited  with  Ihe  clerk. 
He  claims  that,  having  commenced  his  suit  before  the 
statutory  time  had  expired,  having  made  tender  of  the 
amount  which  he  claimed  was  due  and  averred  a  readiness 
to  pay  whatever  amount  the  court  should  find  due  against 
the  property,  the  trial  court,  in  virtue  of  its  inherent  power 
had  the  right  to  extend  the  statutory  period  and  to  pre- 
serve plaintiff's  rights  during  the  pendency  of  the  proceed- 
ings. It  should  be  noticed  that  the  action  is  in  equity, 
and  that  plaintiff  averred  a  readiness  to  pay  whatever 
amount  in  redemption  the  court  should  adjudge  was  nec- 
<>6sary.  The  statutory  period  had  not  expired  at  that  time, 
and  the  only  object  in  commencing  the  suit  was  to  deter- 
mine the  amount  which  plaintiff  should  pay  in  order  to 
redeem  under  the  statute.  For  some  reason,  the  case  was 
not  tried  until  after  the  statutory  period  had  expired. 
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There  is  no  evidence  of  bad  faith  on  plain tiflF's  part,  and 
the  only  question  is,  did  the  court  err  in  granting  plaintiff  a 
short  time — three  days — in  which  to  pay  the  amount 
necessary  to  redeem,  as  found  by  the  court  in  its  ruling 
on  the  demurrer?  Ordinarily,  an  owner  whose  land  has 
been  sold  for  taxes  must  make  redemption  within  three 
years  from  the  date  of  sale,  and  he  cannot  insist  on  that 
right  after  the  period  has  expired.  Even  though  no  deed 
has  been  issued,  this  rule  obtains.  Pearson  v.  Eohinsov^ 
44  Iowa,  418;  Long  v.  Smithy  62  Iowa,  329.  But  there  are 
many  cases  where,  upon  equitable  grounds,  the  statutory 
period  has  been  extended;  as,  for  example,  mistake  of 
county  oflScials  (Coming  Co.  v.  Davis.  44 Iowa,  622;  Nohie 
V.  BulleSj  23  Iowa,  559);  bad  faith  of  party  or  attorney 
(Lynn  v.  Morse^  76  Iowa,  665);  misconduct  of  county 
ofiBcials  (Shoemaker  v.  Lacey^  38  Iowa,  277).  There  was  no 
misconduct  or  mistake  of  ofScials  in  this  case.  Nor  was 
there  any  bad  faith  on  the  part  of  the  tax-sale  purchaser. 
The  mistake,  if  there  was  one,  was  of  law,  but  even  in 
such  cases  relief  has  sometimes  been  granted  in  other 
jurisdictions.  Manhat  an  Co.  v.  Richards^  18  S.  D.  377 
(88  N.  W.  Rep.  425);  Harney  v.  Charles,  45  Mo.  157; 
McKay  v.  Smith,  27  Wasli.  442  (67  Pac.  Rep.  982).  If 
the  case  rested  solely  on  equita  Ae  grounds,  for  example, 
plaintiff's  mistake  of  law  regarding  the  amount  of  taxes 
he  should  have  paid  in  order  to  effectuate  redemption, 
we  should  be  inclined  to  sustain  the  action  of  the  trial  court 
in  extending  the  period  of  redemption.  Equitable  cir- 
cumstances, no  matter  ho^  new  or  complicated,  may  justify 
a  court  in  extending  the  right  to  redeem  beyond  the  statu- 
tory period.  On  general  principles,  a  court  of  equity  may 
extend  the  time  to  redeem.      Teahout  v.  Jeffrey,  74  Iowa,  28. 

But  there  are  stronger  reasons  than  these  for  afiBrming 
the  action  of  the  trial  court.  Plaintiff  commenced  his  ac- 
tion before  the  statutory  period  in  order  to  secure  an 
adjudication  as  to  the  amount  he  should  pay  in  order  to 
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effectuate  a  redemption,  and  averred  a  readiness  to  pay 
whatever  amount  the  court  should  award.  Ordinarily,  a 
court  of  equity  has  power  to  preserve  or  continue  a  right, 
existing  when  the  action  is  brought,  until  the  termination 
of  the  litigation.  If  this  were  not  true,  many  rights  would 
be  lost  without  any  fault  on  the  part  of  litigants.  Plain- 
tiff had  a  right  to  resort  to  the  courts  for  a  determination 
of  the  amount  he  should  pay  in  order  to  redeem  his  prop- 
erty from  tax  sale.  This  right  being  conceded,  it  must 
follow,  as  a  necessary  conclusion,  that,  when  action  is 
brought  to  establish  that  right,  a  court  of  equity  has  power 
to  enforce  it,  and  to  make  its  decree  of  some  avaiL 
Plaintiff  tendered  the  amount  he  claimed  was  due,  and 
offered  to  pay  in  redemption  whatever  amount  the  court 
should  adjudge.  He  was  not  bound  to  tender  the  entire 
amount  claimed,  for  this  in  itself  would  defeat  his  action. 
Moreover,  actual  tender  is  not  required  in  equity.  Aver- 
ment of  readiness  and  willingness  to  pay  whatever 
amount  should  be  found  due  is  all  that  is  required  in  this 
forum.  Taylor  V.  Ormsby^  66  Iowa,  112;  Crawford  v.  Liddley 
101  Iowa,  148;  Binford  tf.  Boardman^  44  Iowa,  58.  For 
the  purpose  of  the  case,  this  offer,  made  before  the  statu- 
tory period  had  expired,  was  the  equivalent  of  an  actual 
tender  of  the  amount  of  the  taxes  due. 

Appellants'  counsel  rely  with  great  confidenoe  on 
Long  V.  Smith,  62  Iowa,  829.  But  in  that  case  it  ai^peared 
that  the  tax-sale  purchaBer  was  entitled  to  a  deed  on 
October  2,  1882.  The  holder  of  the  legal  title  commenced 
his  action  to  enjoin  the  tax-sale  purchaser  from  giving 
notice  of  the  expiration  of  the  period  of  redemption,  some 
time  prior  to  this  date,  but  he  did  not  aver  a  readiness  to 
pay  the  taxes  and  to  reimburse  the  tax-sale  purchaser 
until  the  6th  day  of  October,  which  was  the  date  on  which 
the  decree  was  entered.  The  decision  was  made  to  turn 
on  the  fact  that  plaintiff  did  not  offer  to  redeem  until  after 
the  period  of  redemption  had  expired,  and  not  until  after 
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the  time  the  purchaser  was  entitled  to  a  deed.  It  is  dis- 
tinctly stated  in  the  opinion  that  plaintiff  did  not  offer  to 
redeem  until  after  the  defendant  became  entitled  to  his 
tax  deed.  Of  course,  if  one  has  let  the  time  pass  by  within 
which  to  redeem,  the  court  will  not,  in  the  absence  of  a 
showing  of  equitable  circumstances,  permit  him  to  make 
redemption.  This  was  the  situation  in  the  Long  Case. 
But  in  the  case  now  before  us  the  plaintiff  commenced 
his  action  before  the  time  had  expired,  and  averred  read- 
iness to  pay  whatever  amount  the  court  should  decree. 
It  would  be  a  reproach  to  the  law  to  say  that  under  such  cir- 
cumstances the  court  could  not  make  the  necessary  orders  to 
preserve  its  jurisdiction  and  to  render  its  decree  effectual. 
When  the  demurrer  to  the  suppleipental  petition  was 
sustained,  the  court  should,  no  doubt,  have  dismissed  the 
temporary  writ  of  injunction,  and  its  failure  to  do  so  was 
perhaps  error.  But  the  error  was  without 
of  injunction:  prejudice,  for  the  court  had  inherent  power 

harmless  -r      •»  7  *r 

wTor.  to  protect  plaintiff  in  the  rights  decreed  him, 

and  could  restrain  defendants  from  taking  their  tax  deed 
until  the  expiration  of  the  three  days  allowed. 

There  is  no  prejudicial  error  in  the  record  and  the 
decree  is  affikmeb. 


OoLUKBiA  Ellis  ei  al  Appellees,  v.  Samuel  Newell,  Ap- 
pellant AND  Flora  Newell  et  al  Defendants. 

Advancement:      gift:      burden   of   proof.      A    voluntary   oon- 
1     veyance  to  a  child  is  presnmed  to  be  an  advancement,  and  the 
burden  is  on  him  who  claims  it  to  have  been  a  gift  to  establish 
that  fact. 

Subsequent  Declarations  of  Donor:    when  admissible.   Subsequent 
9     declarations  of  the  donor,  not  a  part  of  the  re^  gestsej  are  in- 
admissible to  show  that  a  conveyance  to  a  son  is  a  gift  rather 
than  an  advancement. 
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Qift:     EVIDBNOB  op:     In  a  suit  for  partition,  the  widow  of  intes- 
8     tate,  who  is  a  party  thereto,  is  an  incompetent  witness  to  show 
that  a  transfer  to  a  son  was   a  gift  rather  than  an  advance- 
ment. 

Appeal    from    Wapello    District     Court. — Hon.    M.    A. 
BoBEBTS,  ^udge. 

Fbiday,'  Apbil  10,  190a 

Suit  in  equity  for  the  partition  of  real  estate.  From 
a  decree  finding  that  a  conveyance  of  land  from  a  common 
ancestor  to  defendant  Samuel  Newell  was  an  advancement, 
he  (Newell)  appeals. — AMimed. 

W.  R.  Wilson  and  McNett  <&  Tisdale  for  appellant 
Jaques  cfe  Jaques  for  appellees. 

Deemeb,  J. — T.  J.  Newell  died  intestate,  August  19, 
1900,  seised  of  five  hundred  and  eighty-eight  acres  of  land 
in  Wapello  county,  Iowa.  He  left  surviving  a  widow, 
Margaret  Newell,  who  is  defendant  in  this  case,  ten 
children,  nine  of  whom  were  daughters,  seven  of  these 
being  plaintiffs  in  the  case  and  two  defendants,  and  one 
son,  Samuel,  who  is  appellant.  The  action  was  brought  to 
partition  the  lands  belonging  to  the  deceased  at  the  time 
of  his  death.  The  widow's  distributive  share  seems  to  have 
been  determined  in  probate  before  this  action  was  tried; 
but  an  appeal  was  taken  by  plaintiffs  from  the  order 
alloting  her  share. 

In  January  of  the  year  1900,  T.  J.  Newell  bought  of 
one  Dolts  ninety-three  and  one-half  acres  of  land,  paying 
him  $f3,600  therefor,  but  the  title  to  the  land  was  taken  in 
the  name  of  Samuel,  who  held  it  at  the  time  of  trial.  The 
deed  conveying  the  property  is  an  ordinary  warranty 
deed,  for  the  consideration  heretofore  named,  and  it 
expressly  recites  that  the  consideration  was  paid  **by  T. 
J.  Newell  for  Samuel  Newell."     Plaintiff  contended,  and 
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the  trial  court  found,  that  this  constituted  an  advance- 
ment to  Samuel,  which  should  be  taken  into  account 
in  making  the  partition. 

Samuel  Newell  contends  that  the  transaction  was  a 
gift,  and  that  in  addition  thereto  he  should  receive  a  share 
of  the  real  estate.     The  value  of  the  estate,  after  deduct- 
I.  ADVA^^cE-      ^^S  the  widow's  share  and  other  charges,  is 
burflkof'^'   about  $20,000,  so  that  if  the  purchase  price  for 
^^^^'  the  Dolts  land  is  treated  as  an  advancement 

Samuel  Newell  has  already  received  something  like  |1, 000 
more  than  his  share.  The  issue  between  the  parties  is 
thus  sharply  defined,  and  the  law  involved  is  well  under- 
stood, except  as  it  bears  upon  the  admissibility  of  evidence 
in  cases  of  this  .character.  The  nature  of  an  advance- 
ment has  been  so  often  stated  that  we  need  not  take  up 
space  with  a  definition  of  the  term.  Moreover,  it  is  now 
well  established  doctrine  in  this  state  that  a  voluntary  con- 
veyance from  parent  to  child  is  presumed  to  have  been  an 
advancement,  and  the  burden  is  upon  him  who  claims  it 
to  have  been  a  gift  to  prove  it. 

The  gist  of  the  whole  matter  is  the  intent  of  the  donor 
at  the  time  of  the  transfer,  and  this  may  be  established  by 
his  declarations  prior  to  the  time  of  the  transfer  or  contem- 
2.  Subsequent  poraueous  with  it.  Middleton  V.  Middleton^ 
oTdonor:  81  lowa,  153;  PhilUpg  V.  PhUUps^  90  Iowa, 
miSbie.  "  541;  CUne  V.  Jones,  111  111.  563;  MerkeVs 
Appeal,  89  Pa. 340;  Easthamv.  Powell,  51  Ark.  530(11  S. 
W.  Rep.  828);  Poioell  v.  Olds,  9  Ala,  861.  But  such  dec- 
larations, like  other  admissions,  are  generally  regarded  as 
unsatisfactory  evidence  on  account  of  the  ease  with  which 
tl  ey  may  be  fabricated,  the  impossibility  of  contradiction, 
and  the  consequences  which  the  sli?;htest  mistake  or  fail- 
ure of  memory  may  produce.  Baker  v.  Leathers,  8  Ind. 
r)58;  Martin  V.  Town  of  Algona,  40  Iowa,  390.  Whether 
or  not  subsequent  declarations  made  to  a  stranger  are 
alraissible  is  a  proposition  on  which  the  authorities  are  in 
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hopeless  conflict.  When  so  close  to  the  main  transaction 
as  to  be  part  of  the  res  gestcB  they  are  no  doubt  competent^ 
and  whenever  it  may  be  said  that  they  are  against  the 
interest  of  the  declarant  they  are  doubtless  admissible. 
The  character  of  the  transaction  is  fixed  when  made; 
although  an  advancement  may  be  changed  to  a  gift.  Sher- 
wood V.  Smithy  28  Oonn.  516.  But  a  gift  cannot  be  con- 
verted into  an  advancement  simply  by  the  will  of  the 
donor.     LawsorCs  Appeal^  28  Pa.  86. 

Samuel  Newell  is  relying  upon  certain  declarations 
made  by  T.  J.,  his  father,  long  subsequent  to  the  convey- 
ance, tending  to  show  that  the  transaction  was  a  gift.  The 
declarations  were  not  part  of  the  res  gestiB,  and,  if  admis- 
sible at  all,  the  evidence  being  hearsay,  it  must  be  because 
such  declarations  were  against  interest.  There  are  cases 
holding  that  they  are.  Chinn  v.  Thurston^  1»)  Mo.  889  (8^ 
S.  W.  Rep.  654);  Watkins  v.  Youngy  81  Qrat  84;  Mc Dear- 
man  V.  Hodneity  83  Va.  281  (2  S.  E.  Rep.  644);  Autrey  v. 
Autrey^s  AdrrCr.y  87  Ala.  614.  But  we  do  not  regard  these 
cases  sound  on  principle  or  sustained  by  authority.  The 
interest  of  the  declarant,  which  makes  his  derogatory 
admissions  or  statements  admissible,  is  a  pecuniary  or 
proprietary  one,  and  even  in  si^ch-cases  these  declarations 
are  not  generally  received  when  the  title  of  a  third  person 
is  involved.  Wesicott  t>.  Westcotty  75  Iowa,  628;  Oreenleaf 
Evidence  (14th  Ed.)  section  147;  County  of  Mahaska  v. 
IngallSy  16  Iowa,  81 ;  Moehn  v.  Moehn^  105  Iowa,  710. 

Were  the  declarations  said  to  have  been  made  in  this 
case  by  T.  J.  Newell  after  the  deed  to  Samuel  statements 
derogatory  to  any  pecuniary,  or  proprietary  interest  held  by 
him  in  the  property?  We  think  not.  An  advancement  is  a 
gift,  and  after  it  is  made  the  donor  has  no  interest  whatever 
therein,  although,  as  we  have  said,  he  might  doubtless  have 
converted  it  into  a  simple  gift.  But  there  is  no  claim  in 
this  case  that  he  did  so,  and  all  the  testimony  offered  had 
reference  to  the  donor's  intention  at  the  time  the  deed  was 


April  1908]  Ellis  v.  Newell.  76 

made.     Whether  gift  or  advancement,  the  donor  lost  all 
pecuniary  interest  in  the  property. 

The  only  parties  in  interest,  in  such  cases  are  the  sur- 
vivors of  the  donor.      They,  of  course,  had  an  interest  in 
knowing  whether  or  no  the  property  should  be  brought 
into  hotchpot  or  treated  as  a  pure  gift,  but  the  donor  had 
no  further  pecuniary  or  proprietary  interest  in  it.     Under 
the  statutes  of  this  state  advancements  for  the  purpose  of 
distribution  and  division  are  treated  as  part  of  the  estate, 
but  for  no  other  purpose.     The  donee  cannot  be  required  to 
refund  any  portion  thereof,  nor  can  they  be  taken  for  debts. 
Code,  section  8888.    Indeed,  they  create  no  right  of  prop- 
erty in    the    estate.     In  re  Will  of  Miller^  78  Iowa,  118. 
T.  J.  Newell  never  at  any  time  owned  the  property  in  this 
case.     The  conveyance  was  from  Dolts  to  Samuel  Newell, 
and  the  transaction  was  either  a  resulting  trust,  a  gift  pure 
and  simple,  or  an  advancement.     His  declarations  to  the 
effect  that  it  was  not  a  resulting  trust  were  no  doubt  ad- 
missible for   they    would    clearly    be    against    interest, 
as  in    Gulp  v.    Price^  l67  Iowa,  186.     But  there  is  no 
claim   of  resulting  trust  in  the  case.      The   transaction 
was  a  gift  or  an  advancement,  and  in  either  case  the  donor 
lost  all  interest  in  the  property  when  the  conveyance  was 
made.     This  exact  point  was  ruled  adversely  to  appellant 
in  Thistlewaite  t>.  2 histlewaite^  182  Ind.  855  (81 N.  E.  Rep. 
496.)    See,  also,  Frey  v.  Heydt,  116  Pa.  601  (11  Atl.  Bep. 
585);  Hatch  v.  Straight^  8  Oonn.  81,  (8  Am.  Dec   152); 
Williams  v.  Williams^  82  Beav.  870;  House  v.  Woodard^  5 
Gold.    201;  Thornton  on   Gifts,   section  587;   Humbly  v. 
Staintoftj  24  Ala.   712.      In  Middleton  v.  Middleton^   31 
Iowa,  151,  dying  declarations  of  the  donor  were  offered  in 
evidence  to  show  the  character  of  the  transaction.     It  was 
there  held  that  such  declarations  were  inadmissible.    True, 
the  discussion  went  to  the  point  of  their  being  admissible 
as  dying  declarations,  but  had  they  been  admissible  as 
against  interest  or  as  evidence  of  intent  the  court  doubtless 
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would  have  so  held.  We  do  not  think  subsequent  declar- 
ations, not  a  part  of  the  res  gestcBj  are  admissible  to  show 
that  a  transfer  was  a  gift  rather  that  an  advancement. 

II.  But  one  other  question  of  law  is  involved  and 
that  the  admissibility  of  certain  testimony  from  the  widow, 
Margaret  Newell,  regarding  personal  communications  and 
3:  Gift:  evi-      trausactious  had  withjher  deceased  husband  to 

denceof:ad-  /vj^j^iiij^  <•• 

missibiiity.  the  effoct  that  the  transfer  m  question  was*  a 
gift  and  not  an  advancement.  The  witness  was  a  party  to 
the  suit,  and  under  the  express  language  of  the  statute  she 
was  an  incompetent  witness.  McCorkendale  v.  McCork- 
endale^  111  Iowa,  314.  In  Conger  v.  Bean^  58  Iowa,  321, 
relied  upon  by  appellant,  the  case  as  to  the  witness  had  in 
effect  been  dismissed.  The  widow  was  a  proper  party  to 
this  suit,  and  she  was  never  dismissed  therefrom.  True, 
while  this  suit  was  pending  she  secured  an  allotment  of 
her  share  inthe  probate  court,  but  plaintiffs  have  appealed 
from  that  order  to  this  court,  and  there  is  no  reason  for 
saying  that  she  was  not  a  party  or  interested  in  this  suit. 
Her  testimony  was  inadmissible. 

III.  Having  now  disposed  of  the  law  question,  we  go 
to  the  facts,  in  the  light  of  the  law  thus  announced, 
and  with  other  well  settled  and  undisputed  rules  in  mind, 
have  no  diflSculty  in  concluding  that  the  decree  of  the  trial 
court  is  correct  The  whole  doctrine  of  advancements  is 
founded  on  the  old  equitable  maxim  that  "equality  is 
equity;"  hence  the  rule  that  in  such  a  case  as  this  the 
transaction  is  presumed  to  be  an  advancement,  with  the 
burden  on  him  who  claims  otherwise  to  prove  it.  We 
think  defendant  has  failed  to  show  that  the  deed  was  a 
simple  gift  to  him.  The  testimony  as  to  what  occurred 
when  the  deed  was  made  is  clear  and  convincing,  and 
points  almost  conclusively  to  the  thought  that  an  advance- 
ment was  intended.  Such  evidence  is  much  more  potent 
than  random  statements,  either  before  or  afterward. 
Moreover,  the  conduct  of  Samuel  has  not  at  all  times  been 
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consistent  with  his  present  claim.  The  prior  declarations 
made  by  T.  J.  Newell  are  about  as  consistent  with  one 
theory  as  the  other.  Taking  the  case  as  a  whole,  we  are 
satisfied  that  the  trial  court  arrived  at  a  correct  conclu- 
sion. It  is  not  our  custom  to  set  out  the  evidence  on  which 
we  base  our  conclusions,  and  there  is  no  reason  here  for 
departing  from  the  rule. 

The  decree  of  the  district  court  is  affirmed. 


J.  J.  Oleaver,  Appellant,    v.  Elizabeth   Mahanee  et  aL 

Vendor  and  Vendee:  easement  in  street:  representations  of 
vendor:  estoppel.  Where  a  grantor  sells  and  conveye 
lots  describing  them  by  metes  and  bounds,  also  by  refer- 
ence to  the  same  as  designated  on  a  certain  plat  and 
represents  that  the  lots  are  adjacent  to  a  street  which  he 
points  out  on  the  plat,  the  grantee  takes  an  easement  in  the 
street  which  the  grantor  is  estopped  to  deny,  even  though  the 
plat  was  not  authorized  by  him,  was  not  legal,  and  had  never 
been  recorded. 

Appeal  from  Butler  District   Court — Hon.   J.  F.   Clyde, 

Judge. 

Friday,  April,  10, 1908. 

Aonoir  in  equity  to  require  the  defendants  to  remove 
a  fence  built  by  them  across  a  street,  and  to  restrain  them 
from  again  obstructing  the  same.  There  was  a  judgment 
for  the  defendants.     The  plaintiflF  appeals. — Reversed.. 

Edwards  cfe  Camp  for  appellant. 

Hemenway  cfe  Martin  for  appellees. 

Sherwin,  J. — The  plaintiflF  and  the  defendants  are  res- 
idents of  Parkersburg,  Iowa.  Prior  to  and  on  the  8th  day 
of  March,  1894,  the  defendant  Elizabeth  Mahanke  was  the 
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owner  of  land  abutting  the  east  line  of  Ohurch  street,  one 
of  the  streets  of  said  town,  but  outside  of  the  corporate 
limits.     This  land  had  never  been  platted  by  her,  but  in 
1878  a  plat  of  Parkersburg  had  been  made  by  the  then 
county  surveyor  of  Butler  county,  Mr.  J.  Q.  Rockwell,  and 
on  this  plat  he  had  subdivided  the  defendants'  land  in 
question  into  lots  and  blocks,  numbering  the  same,  and 
indicating  thereon  street  extensions  both  north  and  south 
and  east  and  west.     This  entire  plat  seems  to  have  been 
made  at  the  instance  of  the  auditor  of  the  county,  and  was 
filed  and  kept  in  his  office,  but  it  was  never  recorded  in 
the  office  of  the  county  recorder,  nor  is  it  now  claimed  that 
it  was  a  legal  plat  of  the  land  in  question.     On  the  8th 
day  of  March,  1894,  the  plaintiff  and  the  defendant  Eliza- 
beth Mahanke  entered  into  a  written  contract  for  the  pur- 
chase and  sale  of  two  of  the  lots  so  platted  by  Rockwell, 
both  lying  immediately  north  of  Third  street  as  extended 
by  the  plat,  the  west  one  of  the  two  abutting  on  Church 
street,  and  the  other  being  immediately  east  thereof.    The 
contract  described  the  lots  as  follows:     "Commencing  at 
the  southwest  corner  of  Lot  'A'  in  Block  85,  Taylors  Ad- 
dition  to  Parkersburg,  Iowa;  thence  south  along  the  east 
side  of  the  street  two  hundred  and  sixty-four  feet;  thence 
east  two  hundfed  and  sixty-four  feet;  thence  north  sixty- 
six  \teet;  thence  west  two  hundred  and   sixty-four  feet; 
thence   south   sixty-six  feet  to    point    of   beginning    of 
the  south  line  of  this  piece  of  land.     Otherwise  described 
as  Outlets  94  and  112  on  plat  made  by  Rockwell  at  one 
time  county  surveyor,  said  land  being  in  S.  E.  i  of  S,  W. 
i  of  Sec.  80—90—16,  Butler  County,  Iowa." 

The  plaintiff  went  into  possession  of  the  lots  under 
his  contract,  built  a  house  and  barn  thereon,  and  otherwise 
improved  the  premises,  all  with  reference  to  the  lot  lines 
and  Third  street  as  it  was  indicated  by  the  Rockwell  plat. 
Until  some  time  in  1900,  he  used  so  much  of  Third  street 
south  of  his  lots  as  was  necessary  for  the  convenient  use  of 
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the  property,  at  which  time  the  defendant  John  A. 
Mahanke,  who  is  the  grantee  thereof,  built  a  fence  across 
Third  street  along  the  line  of  Ohurch  street,  and  completely 
obstructed  the  plaintiff's  use  thereof. 

There  are  at  least  two  sufficient  reasons  why  the 
plaintiff  should  be  given  the  relief  asked.  It  will  be  ob- 
flerved  that  the  contract  not  only  described  the  land  con- 
veyed by  metes  and  bounds,  but  that  it  also  describes  it  as 
^•outlets  94  and  112  on  plat  made  by  Rockwell."  This 
description  of  the  lots  and  reference  to  the  Rockwell  plat 
must  be  held  to  be  a  recognition  and  adoption  of  that  plat, 
not  alone  as  to  the  particular  land  or  lots .  conveyed,  but 
as  to  all  of  its  parts  so  far  as  it  could  affect  the  plaintiff's 
private  use  and  enjoyment  of  the  land  purchased  to  such  an 
extent  that  the  defendants  are  now  estopped  from  interfer- 
ing therewith.  It  is  a  well  recognized  rule  that,  where  land 
has  been  divided  into  lots,  and  a  plat  thereof  is  made 
showing  such  lots  and  the  streets,  and  the  owner  sells  lots 
80  designated  on  the  plat,  the  purchaser  has  an  easement 
in  such  streets  as  are  necessary  for  the  full  enjoyment  and 
use  of  his  property,  of  which  the  grantor  cannot  deprive 
him.  Fisher  v.  Beard^  82  Iowa,  846,  and  cases  cited 
therein;  City  of  Dubuque  v.  Moloney^  9  Iowa,  450;  Mc- 
Farland  v.  Lindekugel,  107  Wis.  474  (88  N.  W.  Rep.  767); 
Strunk  v.  Pritchett^  27  Ind.  App.  582  (61  N.  E.  Rep.  978.) 
Nor  can  the  fact  that  the  plat  was  not  made  or  authorized 
by  the  grantor,  or  that  it  was  not  a  legal  or  recorded  plat, 
make  any  difference  with  the  rule.  It  is  founded  upon 
the  doctrine  of  estoppel,  and,  whether  the  plat  be  legal  or 
illegal,  authorized  or  unauthorized,  if  it  be  recognized,  and 
adopted  by  the  grantor  in  making  the  sale,  and  is  relied 
upon  by  the  purchaser,  the  estoppel  is  as  effective  as  it 
would  be  were  the  conditions  different  Noonan  v. 
Braley',  67  U.  S.  499,  (17  L.  Ed.  278).  See,  also,  Shea  v. 
The  City  of  Ottumwoy  VI  Iowa,  89;  Bartlett'v.  Bangor^ 
-67  Me.  460;  Strunk  v.  Pritchett^  supra;  Reno  v.   City  of 
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lolo,  68  Kan.  Sup.  885  (65  Pac.  Rep.  678);  Rhodes  v.  Tovm 
of  Brightwood,  145  Ind.  21  (43  N.  E.  Rep.  942);  Town  ot 
Woodruff  Place  V.  Raahig,  174  Ind.  517(46  N.  E.  Rep.  990); 
Elliott  on  Roads  and  Streets,  section  117  (2d  Ed.)  But 
aside  from  the  description  of  the  lots  in  the  contract,  the 
evidence  quite  conclusively  shows  that  the  defendant 
induced  the  plaintiff  to  purchase  by  his  verbal  representa- 
tions that  there  was  a  street  south  of  the  lots,  and  by 
pointing  out  to  him  the  location  of  the  lots  and  the  street 
on  the  Rockwell  plat  before  the  contract  was  made.  These 
facts  are  of  themselves  sufficient  to  create  an  estoppel  under 
the  authorities  cited. 

The  motion  to  strike  the  appellee's  additional  abstract 
is  sustained,  and  the  judgment  is  reversed. 


P.  F.  OoNDON  V.  Des  Moines  Mutual    Hail   Association, 

Appellant. 

Hail  I  nsurance :  evidence  :  verdict.  In  an  action  on  a  hail  insurance 

1  i)olicy  plaintiff  testified  to  the  acreage  of  com  and  the  yield,  and 
stated  the  amount  of  damage,  while  the  evidence  of  defend- 
ant's witnesses,  based  ax)on  measurement  of  the  ground  and 
cribs  in  which  the  com  was  stored,  showed  a  full  yield.  Held, 
the  jury  was  justified  in  accepting  plaintiff's  estimate  of 
the  loss. 

Proof   ot    Loss:     waiver  op    right   to:      instruction.       Where 

2  plaintiff  notifies  the  insurance  company  of  the  loss  and 
it  sends  an  adjuster,  who  accepts  plaintiff's  proposition  of 
settlement  and  promises  to  report  the  company's  action 
thereon,  and  where  on  renewed  demand  for  settlement 
the  company  promises  further  inspection  but  fails  to  make  it 
or  notify  plaintiff  of  its  acceptance  or  rejection  of  his 
proposition,  or  to  demand  proof  of  loss  before  maturity  of  the 
claim,  the  company  waives  its  right  to  require  proof  of  loss. 

Same.  Where  the  insurance  company,  before  suit,  notified  plaintiff, 

3  whose  com  was  damaged  by  hail,  to  send  it  an  account  of  the 
acreage  covered  by  the  policy  and  amount  harvested,  and 
the  assured  replied  by   giving   the  amount  of  the   loss,    to 
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which  defendant  said  it  would  give  the  matter  attention  bnt 
failed  tq  do  so  and  denied  all  liability,  it  waived  its  right  to 
demand  a  further  account  of  the  amount  harvested. 

Evidence :     damage  to  other  crops.     In  an  action  on  a  hail  i)olicy 

4  one  of  plaintiff's  witnesses  on  cross  examination  stated  the 
average  yield  of  his  own  com,  and  on  redirect,  without  objec- 
tion, that  it  was  injured  by  hail.  Held^  not  error  to  permit 
him  to  state  that  it  was  injured  by  the  same  storm  which 
damaged  plaintiff's  crop. 

Damages:     other  fields.      In  estimating  the  damage  to  a  crop  of 

5  com  by  hail,  the  jury  may  consider  the  yield  of  other  fields 
of  similar  kind  and  quality  in  the  same  vicinity. 

Appeal  from  Webster  District  Court. — Hon.  S.  M.  Weavjbr, 

Judge. 

Friday,  April,  10,  190a 

Action  at  law  on  a  hail  insurance  policy.  Trial  to  a 
jury,  and  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals. — Affirmed. 

Carr  cfe  Parker  for  appellant. 

Eealy  cfe  Healy  and  M.  J.  MitGhell  for  appellee. 

Sherwin,  J. — The  jury  fixed  the  plaintiff's  damages  at 
$76,  and  it  is  strenuously  urged  that  the  evidence  fails  to 
show  any  damage.  The  plaintiff  testified  as  to  the  acreage 
1    Evidence-      ^^  (ioxn  affected  by  the  hailstorm  in  question, 
verdict.  ^^^  ^g  ^^  ^.j^^  amouut  of  com  harvested  from 

the  same.  As  to  the  first  point,  it  may  surely  be  said  that 
the  evidence  was  conflicting.  The  plaintiff  was  a  farmer 
himself,  and  had  owned  the  land  in  question  for  many 
years;  and,  if  the  jury  believed  that  he  was  a  truthful 
witness,  it  was  justified  in  finding  that  he  knew  very 
closely  the  number  of  acres  of  corn  he  had  in  that  year, 
even  as  against  the  testimony  of  the  defendant's  witness, 
who  claimed  to  have  figured  out  the  exact  amount  of  land 
Vol.  120  Iowa.— 6. 
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by  driving  over  it  and  counting  the  rows  of  stalks  in  sight 
the  nezt  spring,  and  just  before  the  trial.     The  same  ob<- 
servation  may  be  made  as  to  the  number  of  bushels  of  corn 
harvested  altogether  and  placed  in  the  crib.      The  plain- 
tiff, by  his  own  testimony  and  by  that  of  several  of  his 
neighboring  farmers,  showed  that  his  growing  corn   was 
materially  injured  by  hail  on  the  6th  day  of  July,  and  that 
when  the  crop  was  matured  it  yielded  only  about  thirty- 
six    bushels  per  acre,  instead  of  forty-five  or  fifty — the 
estimated  yield  if  it  had  not  been  injured — while  by  an 
exact  measurement  of  the  cribs  after  the  corn   was  gone, 
and  a  mathematical  computation  of  the  number  of  cubic 
feet  of  corn  in  each  one,  it  was  urged  that  the  plaintiff's 
crop  amounted  to  fifty-seven  bushels  per  acre,  notwith- 
standing the  haiL     We  are  inclined  to  think  that  the  de- 
fendant proved  too  njuch.      At  least,   the  jury  seems  to 
have  taken  the  farmer's  knowledge  of  his  bushels,  as  well 
as  of  his  acres,  in  preference  to  the  figures  of  the  defend- 
ant's witnesses,  based  partly  upon  their  conclusions  as  to 
bhe  fullness  of  the  cribs,  and  other  matters  of  which  they 
had  no  knowledge.    If  we  were  sitting  as  jurors,  we  might 
be  a  little  more  coldblooded  than  the  jury  was,  but  we  are 
not  inclined  to  disturb  their  verdict. 

Complaint  is  made  of  the  first  and  fifth  paragraphs  of 
the  court's  instructions.  They  both  relate  to  the  question 
of  waiver,  and  will  be  considered  together.  In  the  first  it 
2.  Proof  of  loss:  was  said  that  if  the  plaintiff  notified  the  de- 
struction." fendant  of  his  loss,  and  in  response  thereto  it 
sent  its  adjuster  to  make  a  personal  inspection  thereof  and 
settlement  therefor,  and  he  settled  for  the  oats  and  denied 
any  loss  on  the  corn,  but  took  plaintiff's  proposition  of 
settlement  for  the  claimed  loss,  and  promised  to  report  to 
him  the  action  of  the  defendant  thereon,  and  that  "there- 
after, upon  further  demand  by  plaintiff,  the  defendant 
promised  to  send  its  adjuster  again  for  further  inspection 
and  adjustment,  but  failed  to  do  so,  or  to  notify  the  plain« 
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tiff  of  its  acceptance  or  rejection  of  his  proposition,  and 
that  plaintiff,  relying  upon  said  promise,  and  pending 
settlement,  failed  to  deliver  an  account  of  the  crop  har- 
vested, and  that  the  defendant  at  no  time  before  the  claim 
matured,  on  December  1st,  asked  or  demanded  that  such 
an  account  be  rendered,  the  defendant  will  be  held  to  have 
waived  its  right  to  such  an  account."  This  instruction 
clearly  covers  the  familiar  doctrine  of  waiver,  and  its 
correctness  as  an  abstract  statement  of  the  law  is  not  seri- 
ously questioned.  Bloom  v.  Insurance  Co.^  94  Iowa,  859; 
Dyer  v.  Des  Moines  Ins,  Co.^  108  Iowa,  524;  Soorholtz  v. 
Farmers'  M.  E.  Ins.  Co,,  109  Iowa,  522. 

But  it  is  said  that  the  instruction  had  no  facts  in  the 
record  to  support  it.  This  is  not  correct,  however,  as  we 
read  the  record.  On  the  contrary,  we  think  that  the  testi- 
mony offered  by  the  defendant  as  to  its  acts 
in  sending  its  adjuster  to  the  plaintiff,  and  as 
to  his  statements  to  the  plaintiff  when  there,  justified  the 
instruction.  The  last  of  December  the  defendant  wrote 
the  plaintiff  a  letter,  asking  the  number  of  acres  of  corn 
covered  by  its  policy,  and  the  number  of  bushels  of  corn 
husked  therefrom.  This  letter  was  after  the  plaintiff  had 
written  several  letters  to  the  defendant,  urging  a  settle- 
ment and  the  sending  of  the  inspector  as  promised.  The 
plaintiff  answered  the  defendant's  letter  as  follows:  *'W. 
S.  Hazard,  Sec. — Dear  Sir:  In  reply  to  your  letter  of 
Dec.  81,  I  would  say  that  I  have  not  received  your  letter 
in  which  you  say  you  sent  blanks  to  estimate  my  corn  nor 
did  not  expect  such  blanks.  Perhaps  you  had  better  'jog' 
your  memory  a  little  bit  and  see  if  you  are  not  mistaken 
about  sending  them.  Now  Mr.  Hazard  if  I  am  not  mis- 
taken my  offer  for  settlement  on  corn  at  first  was  two 
dollars  per  acre,  when  you  first  came  out  to  see  me  but 
since  I  started  to  harvest  it  I  find  that  the  least  I  can 
estimate  my  loss  is  ten  bushels  per  acre  for  thirty-eight 
acres.     As  you  know  you  sent  your  adjuster  to  settle 
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losses  before  harvested  and  you  promised  to  send  one  in 
your  letter  of  Sept.  17,  in  thirty  days.      I  did  not  get  a 
chance  to  arbitrate  as  is  required  but  if  you  wish  to  settle 
with  me  without  trouble  I  will  be  reasonable  and  just. 
If  not  I  must  take  some  other  course,     I  will  look  for  an 
immediate  reply,  as  my  loss  should  be  settled  before  this 
time.''     Answering  this  letter,    the  defendant  wrote  as 
follows:    **Dear  Sir:     Your  letter  of  the  7th  inst.  to  Mr. 
Hazard  has  been  received,  but  he  is  out  of  the  city  at 
present,  and  will  be  for  a  few  days.     However  as  soon  as 
he  returns  we  will  refer  your  letter  to  him  for  reply." 
These  two  letters  closed  the  correspondence  on  the  matter 
referred  to  therein,  and  the  court  instructed  thereon  ae 
follows:      **So,   also,   if  you   find    that  before  suit  was 
brought  the  association  asked  plaintiff  to  furnish  it  an 
account  of  the  corn  crop  harvested,  and  that,  in  response, 
plaintiff  sent  in  a  writing  or  letter  in  which  he  attempted, 
in  good  faith,  to  comply  with  such  request,  and  that  upon 
receipt  thereof  the  defendant  notified  him  that  it  would 
soon  give  it  attention  but  failed  thereafter  to  object  to 
said  statement  or  demand  a  more  formal  or  complete  ac- 
count of  the  crop,  but  denied  all  liability  to  the  plaintiff, 
then    said  defendant  will  be  held  to  have  waived  such 
further  account,  and  cannot  now  insist  upon  such  alleged 
failure  of  plaintiff  as  a  defense  to  this  action."     It  may 
be  conceded  that  the  plaintiff  did  not,  in  his  letter  of  Jan- 
uary 7th,  give  as  full  information  as  the  request  called 
for,  and  that  he  then  had  the  knowledge   requisite  to  give 
such  information ;  but  he  did  answer  the  question  as  to 
the  acreage  of  corn  and  as  to  his  loss,  and  the  whole  tenor 
of  his  letter  indicates  that  he  was  expecting  the  defendant 
to  comply  with  its  promise  to  send  an  adjuster  to  deter- 
mine such  loss.     If  the  defendant  was  not  satisfied  with 
this  attempted  compliance  with  its  request^  it  should  have 
BO  stated,  but  it  made  no  objection  thereto  either  in  its 
answer  of  Januray  10th  or  later.  Under  the  circumstances, 
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we  think  the  instruction  was  properly  given,  Oreen  v.  In 
surance  Co.^  84  Iowa,  185;  Deev,  Ins.  Co.^  104  Iowa,  167.  , 

There  was  no  prejudicial  error  in  permitting  the 
witness  Theur  to  testify  on  redirect  examination  that  his 
corn  was  damaged  by  the  same  storm.  On  his  cross-ex- 
4.  evidbncb:  aminatiou  by  the  defendant  he  was  asked  the 
other  crops,  average  yield  per  acre  of  his  own  corn,  and  on 
redirect  stated  without  objection  that  it  was  injured  by  hail. 

The  tenth  instruction  permitted  the  jury  to  consider 

"the  yield  of  other  fields  of  similar  kind  and  quality  in 

damaobs-      ^^^  neighborhood,"  in  estimating  the  depre-. 

other  fields,    ^iatiou   of  .yield   suffered    by    the   plaintiff. 

This  was  correct.     Barry  v.  Farmers^  Mutual  Ins.    Co.^ 

110  Iowa,  43a 

We  see    no  reversible  error  in  the   record,  and   the 
judgment  is  affirmed. 


In  Re  The  Estate  o*  Matthias  Frahm,  Deceased,   Paulo     I}^ 
EoDDOWio  et  al^  Executors,  v.  John  Steffen,  Guardian 
of  the  Property  of  Matthias  H.  T.  Frahm,  a  Minor, 
Appellant,  and  Catherine  Lange  et  alj  Appellees. 

Wills:      construction  OF :         STOCKS  AND  BONPS:         LEGACY.         Test- 

1  ator  died  owning  stock  in  a  corporation,  which  he  be- 
qneathed  to  certain  heirs.  Prior  to  his  death  he  made  an 
arrangement  with  the  corporation  by  which  the  same  was  to 
be  converted  into  bonds  Pending  the  issuance  of  the 
bonds,  however,  a  corporation  note  was  to  be  given  in 
exchange  for  the  stock.  The  stock  was  issnod  but  not 
delivered  during  the  life  of  the  testator,  and  his  executors 
exchanged  the  stock  for  the  note.  Held^  the  legatees  were 
entitled  to  the  stock  or  the  proceeds  derived  therefrom,  under 
the  provisions  of  the  will. 

Legacy :     stocks  and  bonds  :     ademption.    The  acceptance  by  the 

2  executors  of  a  testator  of  a  note  which  he  agreed  to  take  in 
lieu  of  certain  stock  or  bonds  of  a  corporation  owned  by  him 
and  bequeathed  by  his  will,  does  not  amount  to  an  ademption 
of  the  legacy. 
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Latent  Ambiguity:    parol  bvidenob.  Parole  evidence  is  admissible 
8     to  explain  latent  ambignities  arising  from  a  testator's  oontraot 
regarding  his  proi)erty. 

Appeal  from  Scott  District  Court. — Hon.    Jab.  W.  *Bol- 
UNGER,  Judge. 

Friday,  April,  10,  190a 

This  is  a  proceeding  for  the  construction  of  the  will  of 
Matthias  Frahm,  deceased.  The  guardian  of  Matthias  H. 
T.  Frahm,  a  minor,  appeals  from  a  decree  finding  that 
certain  shares  of  stock,  or  the  proceeds  thereof,  passed  to 
legatees  under  the  will.  He  contends  that  these  shares  of 
stock  were  not  owned  by  the  deceased  at  the  time  of  his 
death,  and  that  if,  the  deceased  ever  at  any  time  owned 
them,  the  legacy  has  been  adeemed. — Affirmed. 

Alfred  Clauaon  and  W.  M.  Chamherlain  for  appellant. 

Schmidt  (&  Volhnery  Heim  (&  Fisher  and  Waldo 
Becker  for  appellees. 

Deemer,  J. — By  his  will  and  the  codicils  attached 
Matthias  Frahm  provided,  among  other  things: 

"VII.  All  the  balance  of  bonds  and  shares  of  stock 
of  the  Davenport  Malting  Co.  owned  by  me  and  not  spec- 
ially bequeathed  above  or  in  my  will  I  give  and  bequeath 
as  follows:  to  wit: — One-thirteenth  of  said  bonds  and 
one-thirteenth  of  said  shares  of  stock  to  each  of  the  toU 
lowing  parties  to  wit: — 

**lst.  party, — the  heirs  of  Peter  Frahm,  deceased. 

"2nd.  party, — the  heirs  of  Glaus  Frahm,  deceased. 

"3rd.  party, — the  heirs  of  Jergen  Frahm,  deceased. 

"4th.  party,— the  heirs  of  Detlef  Frahm,  deceased. 

"5th.  party, — the  heirs  of  Johann  Frahm,  deceased. 

"6th.  party, — the  heirs  of  Hans  Frahm,  deceased. 

*'7th.  party, — the  heirs  of  Frederich  Frahm,  deceased. 
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"8th.  party, — the  heirs  of  Max  Frahm,  deceased. 

**9th.  party, — the  heirs  of  Heinrich  Frahm,  deceased. 

"10th.  party, — Margaretha  Siert. 

"11th.  party, — Christ  Diehn. 

"12th.  party, — Catherine  Lange. 

"18th.  party, — Peter  Hartwigsen  of  Sioux  County, 
Iowa,  under  this  condition :  Said  Hartwigsen  sh  ill  receive 
the  income  of  this  share  during  his  life  time,  and  after  his 
death,  this  share  shall  pass  to  Mary  Moeller  and  Willie 
Moeller,  the  two  eldest  children  of  Hans  Moeller,  being 
grandchildren  of  Peter  Hartwigsen.     *    *    * 

"As  I  have  either  sold  or  given  an  option  on  my  shares 
in  the  Davenport  Malting  Company  at  65  cents  and  75 
cents  on  the  dollar  of  the  par  value  of  the  same,  I  here- 
with provide  that  wherever  in  my  said  will  and  codicil 
thereto,  I  have  given  a  legacy  consisting  of  a  certain 
amount  of  said  shares,  in  lieu  thereof  I  now  give  and  be- 
queath a  sum  of  money  equal  to  sixty-five  per  cent,  of 
the  par  value  of  said  shares,  to  take  the  place  thereof.*' 

In  other  provisions  of  the  will  testator  disposed  of  $175,- 
000  worth  of  bonds  and  $18,700  worth  of  stock  to  other  lega- 
tees. He  in  fact  had  at  one  time  an  interest  in  the  Davenport 
Malting  Company,  a  corporation,  amounting  to  $50,000,  so 
that,  had  he  retained  his  interest  until  his  death,  there 
would  have  been  an  interest  of  $18,800  in  that  corporation 
which  would  have  passed  under  the  clauses  of  the  will  we 
have  quoted,  or  gone  into  his  general  estate  for  disposition 
ander  other  clauses  of  the  will  or  as  provided  by  statute. 

There  is  little  or  no  dispute  regarding  the  facts,  and 
such  as  are  regarded  material  we  shall  here  state:  The 
original  will  was  drawn  November  28,  1895.  The  first 
codicil,  from  which  we  have  quoted,  was  made  August  16, 
1897,  and  the  last  November  19,  1898.  It  appears  from 
the  evidence  that  in  October  of  the  year  1894  the  testator, 
who,  with  his  son,  was  engaged  in  conducting  a  brewery, 
entered  into  an  arrangement  with  a  number  of  other  men. 
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who  were  engaged  in  a  like  business,  to  consolidate  their 
plants  into  a  corporation  to  be  known  as  the  Davenport 
Malting  Company.  Testator's  interest  in  the  new  concern 
was  fixed  at  $50,000,  which  was  to  be  placed  to  his  credit 
until  stock  or  some  other  evidence  of  his  holdings  should 
be  issued  to  take  its  place.  Thereafter  it  was  agreed  be- 
tween the  parties  in  interest  that  each  should  receive  for 
the  property  he  had  turned  in,  equal  parts  of  stock  and 
bonds  for  his  interest.  In  other  words,  Frahm  was  to 
receive  $25,000  in  stock  and  $25,000  in  bonds.  Finding 
that  such  a  large  indebtedness  would  be  illegal,  an  ar- 
rangement was  made  whereby  each  was  to  receive  sixty- 
five  per  cent,  of  their  interest  in  stock  and  thirty-five  per 
cent,  in  bonds,  and  that,  as  soon  as  conditions  would  per- 
mit, each  stockholder  might  exchange  an  amount  of  stock 
not  exceeding  fifteen  per  cent,  of  his  total  holdings  for 
bonds  of  the  corporation  in  an  amount  equal  to  the  full 
value  of  the  stock.  In  November  of  the  year  1898  some 
of  the  holders  of  interests  in  the  consolidated  concern,  in 
eluding  testator,  petitioned  that  corporation  to  carry 
out  its  contract,  and  execute  negotiable  notes  for  the 
unissued  amount  of  bonds  coming  to  them.  Some  time 
prior  to  the  presentation  of  this  i)etition  testator  sold  two 
hundr.ed  and  fifty  shares  of  stock  in  the  corporation  to  one 
Koehler,  and  this,  in  a  measure,  at  least,  explains  the 
third  codicil  of  the  will,  from  which  we  have  quoted. 
Shares  of  stock  were  filled  out  on  the  company's  books  as 
follows:  To  Matthias  Frahm  one  for  two  hundred  and 
fifty  shares  and  another  for  seventy-five  shares.  Appel- 
lant contends  that  the  certificate  for  the  seventy-five  shares 
was  never  delivered,  but  more  as  to  that  hereafter.  Aftor 
the  death  of  Frahm,  which  occurred  November  29,  1898, 
the  executors  of  his  will  took  a  note  from  the  Davenport 
Malting  Company  for  $7,500,  which  they  now  hold,  and 
which  is  in  reality  the  subject-matter  of  this  litigation. 
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The  trial  court  found  that  the  legatees  under  the  pro- 
visions of  the  will  we  have  quoted  were  entitled  to  the 
seventy-five  shares  of  the  stock,  or  the  proceeds  therefrom, 
including  the  note  we  have  mentioned,  and  all  dividends 
and  income  therefrom.  Appellants  contend  that  deceased 
never  owned  seventy-five  shares  of  stock  in  the  Daven- 
port Malting  Company,  and  that  nothing  passed  under  the 
provisions  of  the  will  quoted.  They  also  contend  that,  as 
no  bonds  were  ever  issued,  the  note  or  the  money  derived 
therefrom  could  not  pass  under  the  will,  and  that,  in  any 
event,  as  the  testator,  before  his  death,  made  a  contract 
by  the  terms  of  which  he  was  to  take  a  promissory  note  in 
lieu  of  stock  or  bonds,  the  legacy  was  adeemed. 

It  will  be  noticed  that  at  the  time  of  the  making 

of    the    will    and   codicils    quoted    two    certificates    of 

stock   had    been    issued    in    favor    of    Frahm,    one    for 

1.  coNSTRDc-      two  hundred  and  fifty  shares  and  the  other 

stocks  and  V  for  seveuty-fivo,  and  that    bonds  had   been 

bonds:    leg- 
acy- issued  to  him  in  the  sum  of  $17,500.      Before 

the  making  of  the  last  codicil  quoted  he  had  sold  the  cer- 
tificate for  the  two  hundred  and  fifty  shares,  but  the 
exchange  of  the  seventy-five  shares  for  the  $7,500  note  had 
not  at  that  time  been  made.  He  had  j  >ined  in  a  petition 
asking  for  such  a  change,  but  this  was  not  in  fact  made 
until  after  his  death,  when  the  executors  really  made  the 
exchange.  Neither  the  bonds  nor  the  certificates  of  stock 
were  taken  by  any  of  the  persons  interested  therein.  They 
were  left  with  the  corporation,  pursuant  to  an  agreement 
among  the  parties  in  interest,  in  order  that  the  original 
agreement  to  take  half  in  stock  and  half  in  bonds  might 
be  carried  out^  Under  the  agreement  the  testator  was 
entitled,  whenever  the  indebtedness  of  the  corporation 
would  permit,  to  have  seventy-five  shares  of  the 
stock  issued  to  him  converted  into  bonds  of  the  company. 
He  never  in  fact  received  but  $17,500  in  bonds,  although, 
under  the  original  arrrangement,  he  was  entitled  to  $25,000. 
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He  sold  $25,000  of  his  stock,'  or  the  certificate  for  the 
two-hundred  and  fifty  shares  before  making  the  last  codicil 
to  his  will,  which  is  the  last  paragraph  we  have  quoted; 
hence  his  reference  therein  to  his  sale  of  stock. 

The  note  which  lies  at  the  bottom  of  this  controversy 
was  issued  pursuant  to  the  following  resolution  passed  by 
the  directors  of  the  malting  company  corporation  in  re- 
sponse to  the  petition   hitherto  mentioned,   which   was 
signed  by  Frahm  and  others:    "Motion  by  Herman  Wolf, 
seconded  by  George  Mengal,  to  carry  out  our  contract 
formed  at  the  time  of  the  consolidation  to  hold  equal  parts 
of  stock  and  bonds,  and  to  issue  to  owners  for  that  part 
still  due  in  bonds,  notes  payable  on  or  before  two  years 
from  January  1,  1899,  at  five  per  cent  interest  per  annum." 
Did  the  seventy-five  shares  of  stock,  or  the  note  issued 
in  lieu  thereof,  pass  under  the  will  to  the  thirteen  legatees 
named?  Appellant  says,  *'No,"  because  the  stock  was  never 
delivered  to  Frahm,  and,  if  it  had  been,  he  (Frahm)  had  at 
the  time  of  his  death  made  an  agreement  to  take  the  note  of 
the  company  in  lieu  thereof,  and  that  this  right  or  this 
note  could  not  and  did  not  pass  under  the  will.     The   will 
passed  all  the  balance  of  the  bonds  and  stocks  owned  by 
him  (testator)  to  the  thirteen  legatees.     At  the  time  of  his 
death    there    had    been    issued     seventy-five    shares    of 
stock,  which  were  convertible  into  bonds  of  the  company, 
and  for  which  the  company  had  agreed  at  some  time  to 
issue  its  promissory  note.     Construing  the  will  in  the  light 
of  these  facts  and  the  other  evidence  in  the  case,  we  are 
abidingly  satisfied  that  the  testator  intended  the  seventy- 
five  shares  of  stock  which  stood  in  his  name  to  pass  to  the 
thirteen  legatees,     irue,  he  had  signed  a  petition  request- 
ing that  a  note  be  issued  in  their  place,  which  had  been 
accepted  by  the  company;  but  no  note  had  in  fact  been 
issued,  and    there  is  little  doubt  that  he   intended   this 
17,600  interest,  no  matter  what  its  form,  to  pass  under  the 
paragraphs  of  the  will  quoted.      The  evidence  introduced 
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in  support  of  this  contention  is  practically  conclusive. 
That  the  stock  certificate  had  not  in  fact  been  actually  de- 
livered to  Frahm  before  his  death  is  not  regarded  as  con- 
trolling. It  had  been  issued,  was  shown  on  the  books  of  the 
company  and  was  left  with  it  for  the  purpose  of  carrying  out 
the  original  contract  between  the  parties.  As  such  it  passed 
under  the  will.  Angell  v.  Springfield  Home^  157  Mass.  241 ; 
Cumminga^  Estate,  158  Pa.  897  (25  Atl.  Rep.  1125);  Ellis 
V.  Edeuy  25  Beavan,  482. 

11.     But  it  is  said  the  legacy  was  adeemed  by  the  con- 
tract for  the  conversion  of  the  stock  into  a  note  of  the 
company.     The  general  rule  is  that,  when  a  chattel  speci- 
2-  i^boacy:         fically  bequeathed  by  a  testator  is  sold   or 
JS^SdLp.  conveyed  by  him  during  his  life,  the  legacy  is 
^^^  adeemed.       Unitarian    Society  v.  Tufts,  151 

Mass.  76  (28  N.  E.  Rep.  1006,  7  L.  R.  A.  b90).  But  slight 
or  immaterial  changes  in  the  form  of  the  property  be- 
queathed will  not  work  an  ademption,  Brady  v.  Brady,  78 
Md.  461  (28  Atl.  Rep.  515);  Prendergrast  v,  Walsh,  58  N.  J. 
Eq.  149  (42  At.  Rep.  1049).  Nor  does  the  rule  apply  to  gen- 
eral  legacie?.  Littig  v.  Hance,  81  Md.  416  (82  Atl.  Rep.  848). 
We  are  inclined  to  the  view  that  the  legacy  here  was  specific, 
in  that  the  testator  refers  to  particular  bonds  and  stocks, and 
that  the  bequest  could  not  be  satisfied  by  the  delivery  of 
bonds  or  stocks  of  any  other  kind.  Davis  v.  Close,  104  Iowa, 
261;  Unitarian  Case,  supra',  McFaddin  v.  HefFley,  28  S.  C. 
817  (5  8.  E.  Rep.  812, 13  Am.  St.  Rep.  675.)  What  then,  of 
the  petition  to  take  a  note  in  place  of  the  stock  and  bonds, 
which  had  been  accepted  by  the  company  before  the  test- 
ator's death?  Did  this  work  an  ademption?  We  are  con- 
strained to  hold  that  it  did  not.  At  the  time  of  his  death 
Frahra  was  still  the  owner  of  the  shares  of  stock,  which 
were  being  held  by  the  company,  it  is  true,  for  the  pur- 
pose of  carrying  out  the  original  agreement  to  convert 
them  into  bonds,  and  his  petition  to  issue  a  negotiable  note 
in  lieu  thereof  had  been  accepted  by  the  company,  but  no 
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note  had  been  issued,  nor  was  there  any  definite  contract 
as  to  when  it  should  be.  The  conduct  of  the  exe- 
cutors after  the  death  of  Frahm  would  not,  of  course, 
adeem  the  legacy.  Patton  v.  Patton^  56  N.  C.  494.  There 
had  been  no  substitution  in  fact  of  anything  in  place  of 
the  stock,  and  the  mere  right  to  substitute  would  not  work 
an  ademption.  By  the  later  authorities  the  question  is 
made  to  turn  to  some  extent  at  least  on  the  intent  of  the 
testator.  Swails  v.  Swails^  98  Ind.  511 ;  Beall  v,  Blake^ 
16  Ga.  119;  White  v.  Winchester,  6  Pick.  48.  Giving  effect, 
then,  to  the  testator's  intent  as  deducted  from  the  will 
itself  and  from  the  evidence  regarding  the  subject-matter 
both  before  and  after  the  will  was  executed,  we  have  no 
diflSculty  in  arriving  at  the  conclusion  that  the  legacy  was 
not  adeemed.  As  supporting  these  views,  see,  also.  In  re 
Bradley's  Will,  78  Vt.  253  (50  Atl.  Rep.  1072). 

Parol  evidence  was  admissible  in  this  case  for  the 
purpose  of  identifying  the  subject-matter.  In  view  of 
the  various  contracts  and  agreements  made  .by  the  testator 
3.  i^ATENr  am-  with  reference  to  his  bonds  and  stocks  in  the 
evWenci».  Corporation,  there  was  a  latent  ambiguity, 
which  could  be  explained  by  parol  evidence.  Eckford  v, 
Eckford,^!  Iowa,  56;  Chambers  v.  Watson,  60  Iowa,  339; 
Decker  v.  Decker,  121  111.,  341  (12  N.  E.  Rep.  750);  Brandon 
V.  Yeakle,  66  Ark.  877  (50  S.  W.  Rep.  1004).  The  evidence 
makes  the  intent  of  the  testator  clear,  and  distinctly 
negatives  the  thought  that  he  purposed  an  ademption. 

III.  Some  matters  of  practice  are  argued  by  appel- 
lant. They  do  not  seem  to  have  been  raised  in  the  trial 
court  and  consequently  cannot  be  considered  here.  All 
these  matters  seem  to  be  ruled  adversely  to  him,  however, 
by  Schoening  v.  Schwenk,  112  Iowa,  733. 

The  court  correctly  construed  the  will,  and  its  decree 

is  AFFIRMED. 
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S.  G.  Hamilton,  v.  M.  K.  Smith,  Appellant 

Partnership:  firm  note:  release  of  retiring  member.  In  an 
action  against  a  former  member  of  a  partnership  on  a  note 
given  by  the  firm,  where  the  defendant  pleaded  and  testified 
that  in  adjusting  partnership  affairs  after  the  dissolution  of 
the  old  firm,  in  consideration  of  defendant's  stepping  « ut  of 
the  business  and  turning  it  over  to  the  new  firm,  the  plaintiff 
agreed  to  look  to  the  new  firm  for  payment  of  the  note,  it  was 
error  to  instruct  that  in  order  to  find  for  the  defendant  it  must 
api)ear  that  the  agreement  to  release  was  made  at  or  before 
the  dissolution,  as  there  was  no  such  issue. 

Appeal  from  Story  District  Court — Hon.  J.  R  Whitaker, 

Judge. 

Friday,  April  10,  1908. 

Action  on  a  note,  resulting  in  judgment  against  de- 
fendant, from  which  he  appeals. -r--ffei;6r««rf. 

McCarthy  <&  Lee  for  appellant. 

G.  A,  Underwood  for  appellee. 

Ladd,  J. — On  the  27th  day  of  February,  1899,  Bigelow 
&  Smith  executed  to  plaintiff  their  promissory  note,  pay- 
able on  or  before  July  1st  following,  and  recovery  for  the 
balance  remaining  unpaid  is  sought  against  Smith.  He 
interposed  the  defense  that  about  February  10,  1900,  the 
above  firm  was  dissolved,  and  succeeded  by  Biglow  &  Bige- 
low, to  whom  plaintiff  agreed  to  look  for  the  payment  of 
fchis  note  and  release  defendant  therefrom,  and  that,  **a8 
a  consideration  for  said  agreement,  he  turned  over  his 
interest  in  the  property  of  the  firm  of  Bigelow  &  Smith  to 
Bigelow  <fe  Bigelow."  Appellant  insists  that  the  issue 
with  respect  to  consideration  was  not  properly  submitted 
fco  the  jury.  For  the  purpose  of  determining  this  ques- 
tion, it  will  be  necessary  to  set  out  the  testimony  of  defend- 
ant:   **I  retired  from  the  firm  of  Bigelow  and  Smith  the 
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22d  day  of  February,  1900.  The  business  was  closed 
February  10th,  but  we  did  not  get  settled  up  until  the  22d. 
*  •  •  When  I  retired  from  the  firm  I  arranged  with 
Mr.  Hamilton  that  he  should  carry  the  note  against  the 
new  firm  of  Bigelow  &  Bigelow.  •  •  •  He  said  it  was 
not  necessary  to  draw  up  a  new  note;  that  he  would  look 
to  the  new  firm.  The  new  firm  agreed  to  pay  these  old 
obligations,  and  it  was  with  the  understanding  that  Mr. 
Hamilton  would  look  to  the  new  firm  and  release  me  that 
I  stepped  out  of  the  business  and  turned  it  over  to  the  new 
firm.  •  •  •  I  do  not  remember  the  time  of  the  day, 
nor  the  date  of  the  conversation.  It  was  along  about  the 
time  I  went  out;  before  I  went  out;  along  about  the  set- 
tlement The  time,  I  don't  just  remember — between  the 
1st  of  February  and  the  22d."  It  is  clear  from  this  that 
the  witness  claimed  the  arrangement  was  made  before  he 
formally  turned  over  his  interest  to  the  new  firm,  and  this 
probably  happened  after  the  dissolution  of  Bigelow  & 
Smith.  Apparently,  it  occurred  on  the  10th  of  February, 
and  what  was  done  thereafter  was  in  the  way  of  settling 
and  adjusting  the  affairs  of  the  jmrtnership.  This  is  some- 
what confirmed  by  his  further  statement  that  **we  had 
fixed  up  some  other  matters,  and  that  remained  unsettled. 
He  was  around  there  most  of  the  time  while  we  were  invoic- 
ing, and  he  said  that  will  be  all  right;  he  would  carry  it 
along,  and  take  the  new  firm  for  it"  Evidently  this 
understanding  is  not  claimed  to  have  been  had  before  dis- 
solution of  Bigelow  &  Smith,  but  before  defendant's  prop- 
erty was  turned  over  to  Bigelow  <fe  Bigelow. 

A  dissolution  of  a  partnership  dttes  not  necessarily 
involve  the  disposition  of  its  property,  nor  a  settlement 
between  partners.  The  power  to  wind  up  its  business, 
settle  its  accounts,  and  distribute  the  assets  continues 
after  dissolution.  The  Western  Stage  Co.  v.  Walker^  2 
Iowa,  504.  See  note  to  Oilmore  v.  Ham^  40  Am.  St  Rep. 
562.     Nevertheless  the  court  instructed  the  jury,  in  the 
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fifth  paragraph  of  the  charge, that,  in  order  to  find  for  the 
defendant,  it  must  appear  from  a  preponderance  of  the 
evidence  that  **at  or  before  the  time  of  dissolution  of  the 
firm  of  Bigelow  &  Smith"  the  agreement  to  release  was 
made.     In  the  next  instruction  they  were  told  that  the 
only  legal  consideration  alleged  was  the  turning  over  of 
defendant's  interest  in   the  firm  property,  and   if  they 
found  that,  "at  or  before  the  time  that  firm  of  Bigelow  <fe 
Smith  was  dissolved,  it  was  agreed  by  the  plaintiff  and 
defendant  that  plaintifif  would  release  the  defendant,  and 
look  to  the  firm  of  Bigelow  &  Bigelow  for  the  payment  of 
said  note,  if  defendant  Smith  would  turn  over  to  said  firm 
of  Bigelow  <fe  Bigelow"  all  Smith's  interest  in  the  prop- 
erty, a  verdict  should  be  returned  for  defendant.      The 
distinction  between  dissolution  and  turning  over  his  inter- 
est in  the  firm's  property  is  thus  clearly  recognized,  and 
in  the  seventh  paragraph  they  were  further  advised  that, 
in  event  the  agreement  was  made  after  the  dissolution  of 
the  firm,  there  was  no  consideration,  and  the  defense  must 
faiL     We  do  not  find  the  issue  presented  to  have  been 
raised  in  the  pleadings  or  evidence.    It  is  nowhere  claimed 
that  the  agreement  with  plaintiff  had  any  connection  with 
the  dissolution  of  the  firm  of  Bigelow  &  Smith,  and  it  was 
immaterial  whether  the  arrangement  was  before  or  after 
that  event.     The  evidence  is  all  but  conclusive  that  it  was 
afterwards.       The    consideration,    however,    which    was 
pleaded,  and  to  which  defendant  testified,  was  that,  in 
adjusting  the  partnership  affairs  after  the  dissolution  of 
the  old  firm,  the  defendant,    in    reliance   on    plaintiff's 
promise  to  look  to  the  new  firm  alone  for  the  payment  of 
the  note  and  release  him,  he  "stepped  out  of  the  business 
and  turned  it  over  to  the  new  firm."     This  issue,  rather 
than  the  time  of  the  agreement,  if  any  there  was,  relative 
to  dissolution,  should  have  been  submitted  to  the  jury.— 
Keyersbd. 

Weaver,  J.,  took  no  part. 
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F.  E.  Perry,  Appellee,  v.  Clarke  County,  Appellant 

Bridges :  CRossma  with  engine  :  use  of  plank  :  oonfliot  in 
1  EVIDENCE.  In  a  salt  for  injuries  sustained  by  the  breaking  of 
a  highway  bridge  while  crossing  the  same  with  a  threshing 
engine,  where  the  evidence  is  in  dispnte  as  to  whether  the 
wheels  of  the  engine  were  upon  running  plank  as  required  by 
statute,  the  question  presented  is  for  the  jury  to  determine. 

Evidence;     oonolusion   of   witness.     In   an   action   for   injuries 

3  sustained  while  crossing  a  bridge,  a  witness  should  not  be 
X)ermitted  to  state  as  a  conclusion  whether  there  was  another 
crossing  plaintiff  might  have  gone  over  **  without  any 
trouble, ' '  and  such  testimony  is  also  improper  where  there  is 
no  showing  that  the  same  is  a  public  way  or  known  to  plaintiff. 

Contributory  Negligence.      The  fact  that  plaintiff  examined  the 

8     bridge  and  assisted  in  making  some  repairs  before  crossing,  or 

that  he  rode  the  engine  while  crossing,  did  not,  as  a  matter 

of  law,  render  him  guilty  of  contributory  negligence,  where 

the  real  defect  was  not  apparent. 

Defective  Bridge:     want  of  notice  :     neqlioenoe.    When  a  bridge 

4  maintained  by  a  county  becomes  weakened  and  dangerous  from 
natural  decay,  which  the  exercise  of  reasonable  care  would 
have  revealed,  the  county  cannot  rely  upon  want  of  notice  to 
relieve  it  from  liability  for  injury. 

Notice  of  Injury:  sufficiency  of.  In  an  action  for  injuries  from 
6  a  defective  bridge,  it  is  only  necessary  for  the  plaintiff  to  file 
with  the  county  auditor  a  notice  in  substantial  compliance 
with  Code,  section  8447,  giving  the  time,  place  and  circum- 
stances of  the  injury  in  reasonably  specific  terms,  to  entitle 
him  to  bring  his  action  after  the  expiration  of  ninety  days 
from  the  date  of  the  injury. 


Appeal  from  Union  District  Court, — Hon.  BL  M.  Towner, 

Judge. 


Friday,  April  10,  190a 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  plaintiff,  and  defendant  blj^- 
pesil3.—AMrmed. 
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W.  S.  Sedrick  for  appellant. 

J.  S*  Banker^  Sullivan  cfe  Sullivan  and  Stivers  dh 
Slaymaker  for  appellee. 

Weaver,  J.— On  the  22d  of  October,  1900,  the  plain- 
tiff was  moving  a  ti  action  engine  along  a  public  highway 
in  Olarke  Oounty,  and,  while  crossing  a  county  bridge 
upon  the  line  of  his  travel,  said  structure  gave  way,  pre- 
cipitating the  plaintiff  and  engine  into  the  gorge  below. 
In  the  fall  the  plaintiff  was  pinioned  beneath  some  portion 
of  the  engine,  from  which  position  he  was  not  rescued  for 
several  hours,  resulting  in  very  severe  physical  injuries, 
and  much  pain  and  suffering,  for  which  he  seeks  to  recover 
damages.  He  alleges  that  the  bridge  was  old,  decayed, 
weakened,  and  unsafe  for  public  use,  of  which  condition 
the  county  had  notice,  but  failed  to  use  reasonable  dili- 
gence to  remedy  the  defect,  and  that  by  reason  of  such 
negligence  the  accident  occurred,  without  contributory 
aegligence  on  his  part  The  defendant  denies  the  plain- 
biff's  claim,  and  further  alleges  that  the  injury  to  plain- 
.tiff  occurred  more  than  three  months  prior  to  the 
commencement  of  this  suit,  and  that  no  written  notice 
specifying  the  time,  place,  and  circumstances  of  the  acci- 
dent was  served  upon  the  defendant  within  sixty  days 
from  the  date  thereof  as  provided  by  Jaw.  It  also  avers 
that  plaintiff,  by  his  negligence,  contributed  to  the  injury 
of  which  he  complains. 

The  evidence  was  such  the  jury  would  be  justified  in 
finding  that  the  bridge  had  been  built  about  the  year  1884, 
with  some  repairs  in  1895;  that  its  parts  were  weakened 
by  natural  decay;  and  that  plaintiff,  being  in  the  service 
of  one  Zink,  the  owner  of  a  steam  threshing  outfit,  ap- 
proached the  bridge  with  the  engine  from  tfie  east  on  the 
morning  of  the  day  of  the  accident     Before  attempting 
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to  cross,  the  engine  was  stopped,  and  plaintiff  and  Zink 
went  forward  to  examine  the   bridge.      They   concluded 
that  the  floor  was  too  badly  worn  to  be  safe.     At  this 
time  a  member  of  the  defendant's  board  of  supervisors 
happened  to  arrive,  and,  on  being  asked,  responded  that 
he  "thought  the  bridge  safe,  as  ithad  just  been  repaired." 
He  proposed,  however,  to  furnish  some  new  plank  if  Zink 
would  lay  them;  and,  this  proposition  being  accepted,  the 
most  of  the  day  was  consumed  in  obtaining  the  material 
and  making  this  repair.     Some  examination  was  also  made 
of  the  stringers.     When  the  new  plank  were  laid,  plain- 
tiff and  Zink,  having  four  sound  plank,  such  as  the  stat- 
ute provides  shall  be  used  in  moving  an  engine  across  a 
bridge,  laid  them  lengthwise  upon  the  west  end  or  bent  of 
the  bridge,  properly  gauged  to  carry  the  wheels  of  the 
engine,  and  for  the  rest  of  the  distance  used  for  this  pur- 
pose   the    old    plank    taken    from  the    bridge,    and  laid 
double.     Plaintiff  then  mounted  the  engine,  and  moved 
slowly  upon  the  bridge.     He  passed  safely  over  until  upon 
the  west  or  last  bent,  and  was  on  the  new  plank,  when 
the  supporting  stringers  gave  way.     There  is  evidence  on 
the  part  of  defendant  tending  to  show  that  the  engine 
wheels  did   not    follow   the   extra  plank  laid  for  their 
accommodation,  thus  subjecting  the  bridge  to  a  greater 
strain  than  would  otherwise  have  been  produced;  but  this 
was  a  matter  of  dispute  in  the  testimony,  which  was  prop- 
erly submitted  to  the  jury.     It  appeared,  or  at  least  there 
was  some  evidence,  that  the  stringers  gave  way  at  the 
west  end,  where  they  lay  upon  the  sill,  and  were  more  or 
less  covered  and  obscured  by  the   earth   approach;  one 
witness  saying  that  **the  joists  at  the  west  end,  where 
they  rested  on  the  cap,  were  almost  rotted  in  two,''  but 
that,  owing  to  the  dirt,  this  condition  would  not  be  noticed 
by  looking  at  them  from  the  outside. 

L     The  first  point  made  by  the  appellant  is  that  at 
the  time  of  the  accident  the  wheels  of  the  engine  were 
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not  upon  the  running  boards,  as  required  by  the  statute 
I.  U9R  of  plank:  which  permits  the  use  of  public  bridges  by 

conflict  in  .  . ,  .  y->,     ••  i  •         ^  ^mw^         » «  i  i 

evidence.  tractiou  engines.  Code,  section  1571.  If  the 
fact  relied  ui)on  by  the  appellant  were  conceded  or  shown 
without  dispute,  the  conclusion  for  which  it  contends  could 
not  well  be  avoided;  but,  as  we  have  already  said,  while 
there  was  evidence  in  support  of  defendant's  claim  in  this 
respect,  there  was  other  evidence,  both  direct  and  circum- 
stantial, to  justify  the  opposite  conclusion.  The  question 
as  thus  presented  was  guarded  by  an  appropriate  instruc- 
tion, and  properly  submitted  to  the  jury. 

II.     Error  is  assigned  upon  the  ruling  of  the  court  in 
excluding  certain  testimony.    One  of  defendant's  witnesses 
was  asked:    "Now,  Mr.  Stalker,  tell  the  jury  whether  or 
2.  ev.dence:     not   there  was  a  crossing — a  way  they  might 
witness,         havo  gouo  either  above  or  below  the  bridge 
without  any  trouble?"     An  objection  to  this  as  immater- 
ial and  incompetent  was  sustained:  the  trial  judge  sug- 
gesting that,   to  render  such  proof  admissible,  the   fact 
should  have  been  pleaded.     Without  deciding  whether  the 
reason  assigned  for  the  ruling  is  or  is  not  sound,  we  think 
there  was  no  error  in  excluding  the  answer  to  this  and 
other  questions  of  like  import.     The  inquiry  does  not  ask 
simply  as  to  the  existence  of  another  route  between  the 
same  points,  or  for  its  description,  but  further  calls  for 
the  opinion  of  the  witness  whether  it  was  one  the  plain- 
tiff "could  have  used  without  any  trouble."     If  the  fact 
of  the  existence  of  another  route  was  competent  at  all,  it 
was  for  the  jury,  and  not  the  witness,  to  say  whether  it 
was  such  a  one  as  the  plaintiff  could  have  used  without 
unreasonable  trouble  or  delay.      Moreover,  there  was  no 
offer  to  prove  that  such  other  way  was  a  public  way,  or  was 
pointed  out  or  was  known  to  the  plaintiff  or  to  his  employer. 
IIL     It  is  said  the  plaintiff  is  shown  to  have  been 
guilty  of  negligence,  because,  as  is  alleged,  he  knew  the 
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unsafe  condition  of  the  bridge.     It  is  true,  he  examined 
3.  coKTRiBu-      and  assisted  in  replanking  it  before  attempt- 
gence.  ing  to  CFoss.      This  fact,  instead  of  showing 

negligence,  as  a  matter  of  law,  tends  to  sustain  his  claim 
that  he  was  exercising  prudence  and  care.  It  may  be 
admitted,  of  course,  thaf  if  the  defective  or  rotten  con- 
dition of  the  bridge  was  so  jjain  to  casual  observation  that 
such  examination  as  he  gave  it  ought  to  have  revealed  the 
defect,  and  to  have  warned  him  against  risking  the  pas- 
sage, then  he  was  negligent,  and  should  not  recover,  but 
whether  such  condition  did  exist  was  for  the  jury  to 
determine.  It  is  further  urged  that  he  was  negligent  in 
riding  the  engine  across  the  bridge.  It  appeared  from  the 
testimony  of  some  of  the  witnesses  that  an  engineer  may 
dismount  from  his  engine  and  send  it  across  a  bridge  alone, 
but  there  was  no  such  showing  as  would  render  it  proper 
for  the  court  to  say  that  a  failure  to  pursue  such  course 
was  negligence.  Indeed,  to  the  uninitiated,  it  would 
seem  that  to  send  an  engine  across  a  bridge  alone,  expect- 
ing it  to  guide  itself  along  the  running  boards  which  the 
statute  requires  to  be  used,  would  be  taking  chances  sav- 
oring of  rashness.  We  are  clear  that  there  was  no  error  in 
permitting  the  jury  to  say  whether  the  conduct  of  plaintiff 
in  this  respect  was  that  of  a  reasonably  prudent  engineer. 
IV.  The  question  of  notice  to  the  county  of  the 
condition  of  the  bridge  was  also  one  of  fact.  The  bridge 
was  made  of  pine  lumber  and  plank,  and  had  been  built 
Defective  ^bout  sixteou  years  at  the  time  of  the  acci- 
of  noHceT*^"*  deut,  though  it  had  been  repaired  and  in  some 
«egngeuce.  ^^^.^  rebuilt  iu  1895.  It  is  a  matter  of  com- 
mon  knowledge  that  such  materials,  when  exposed  to  the 
weather,  and  especially  where  they  come  in  contact  with 
the  moist  earth,  decay  with  considerable  rapidity;  and 
the  law  charges  the  party  having  a  a  public  bridge  of  that 
kind  in  its  care  with  the  duty  not  only  of  making  the 
structure  reasonably  safe    originally,  but  also  with  the 
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duty  of  reasonable  inspection  of  the  same  from  time  to  time 
as  it  advances  jn  age  and  presumable  deterioration.  If  4 
bridge  stands  for  such  a  length  of  time  that  the  natural 
processes  of  de^ay  have  weakened  it  to  the  point  of 
danger,  and  the  exercise  of  reasonable  care  in  oversight 
and  inspection  would  have  revealed  such  condition  to  the 
proper  officers,  the  county  cannot  rely  upon  the  want  of 
notice  as  excusing  it  from  the  charge  of  negligence.  It  is 
held  to  have  notice  of  whatever  defects  which  reasonable 
diligence  in  the  discharge  of  its  duties  would  have  brought 
to  its  attention.  Huff  &  Buck  v.  Poweshiek  Co.^  60  Iowa, 
529;  Padelford  v.  Eagle  Qrove^  117  Iowa,  616.  This  is,  in 
effect,  the  rule  applied  by  the  trial  court,  and  we  think  it 
right,  both  upon  principle  and  authority. 

V.  It  will  be  observed  that  the  accident  occurred 
upon  October  22d,  and  suit  was  brought  January  80th 
thereafter — a  period  of  more  than  three  months.  Under 
5.  NoncKofin-  our  statute,  three  months'  delay  in  bringing 

jmy:  sufflci- 

ency  of.  guit  will  bar  the  action,  "unless  written  notice 
specifying  the  time,  place  and  circumstances  of  the  injury 
shall  have  been  served  upon  the  county  within  sixty  days 
from  the  happening  of  the  injury.''  Code,  section  8447. 
It  is  denied  that  such  notice  was  served.  It  is  8hown,how- 
ever,  without  controversy,  that  on  December  17,  1900,  and 
within  less  than  sixty  days  from  the  happening  of  the 
accident,  a  written  claim  or  petition  was  filed  with  the 
county  auditor,  and  directed  to  the  board  of  supervisors  of 
Clarke  county,  in  the  following  words: 

"Osceola,  Iowa,  December  17,  1900. 

"To  Board  of  Supervisors  of  Clarke  County,  in  Ac- 
count with  F.  E.  Perry,  Dr. :  To  personal  injuries  caused 
by  defective  bridge,  about  one-fourth  mile  West  of  J.  W. 
Millers  home,  in  Ward  Township,  Clarke  county,  Iowa. 

"Your  petitioner  further  states  that  on  the  22nd  day 
of  October,  1900,  while  crossing  said  bridge  with  a  thresh- 
ing machine  engine,  that  said  bridjre  gave  way,  and  that 
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he  was  carried  to  the  bottom  of  the  creek  with  said  engine, 
landing  on  his  legs,  and  other  parts  of  his  person,  causing 
permanent  injury. 

"Therefore,  I  ask  that  said  county  pay  me  for  said 
injury  the  sum  of  fifteen  ($15,000)  thousand  dollais. 

**I  swear  that,  to  the  best  of  my  knowledge  and  belief, 
the  above  account  is  just  and  true  and  wholly  unpaid, 
except  some  expenses  unknown  to  this  agent. 

''[Signed]  C.  E,  Thompson,  Agent. 

"Subscribed  and  sworn  to  before  me  December  17, 1900. 

"[Signed]  Edgar  Bell,  Auditor." 

We  see  no  good  reason  for  saying  this  paper  does  not 
fill  the  demand  of  the  statute  for  a  written  notice.  It  is 
not  entirely  formal,  perhaps,  but  the  sul  stance  is  there. 
It  gives  notice  of  the  accident,  and  of  the  time,  place,  and 
circumstances,  in  reasonably  specific  terms,  and  was  re- 
ceived and  filed  in  time  by  the  officer  upon  whom  notice 
could  properly  be  served.  To  hold  that  this  is  not  a  sub- 
stantial compliance  with  the  statutory  requirement  would 
be  excessively  technical,  and  serve  no  just  purpose.  The 
fact  that  the  paj^er  is  called  a  "petition,"  instead  of 
"notice,"  is  immaterial.  It  is  the  effect  of  its  contents, 
and  not  its  name,  by  which  Ave  are  to  be  governed  in  its 
application.  Neither  is  it  material  that  the  paper  is  veri- 
fied by  thp  affidavit  of  an  agent.  The  statute  does  not 
require  the  notice  to  be  sworn  to,  and,  if  verification  is 
necessary,  there  is  no  reason  why  it  may  not  be  made  by 
any  person  knowing  the  facts. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  below  is  affirmed. 
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J.  Y.   Ltjke,   Aministrator,   Appellant,  v.   Aeiko  Koeneit 
AND  Trientze  Koenen. 

Notes:     deeds:      want   of   consideration:      burden   of  proof. 

1  Under  Code,  section  3069,  both  a  note  and  a  deed  import  a 
consideration,  and  the  burden  is  on  the  party  affirming  want 
of  consideration  for  either  to  show  it 

Transaction    With    Deceased    Person:     competency   of   witness. 

2  Where  defendant  is  sned  on  a  note  given  to  one  since  deceased, 
he  is  an  incompetent  witness  on  the  question  of  want  of  con- 
sideration for  the  note,  under  Code,  section  4604. 

Want  of  Consideration :  failure  of  proof.  The  fact  that  de- 
8  '  fendants  testify  that  the  |1,200  note  and  conveyance  of  eighty 
acres  of  land  in  question  by  them  to  plaintiff's  intestate  were 
given  to  defeat  the  collection  of  a  claim  for  $56  against  one 
of  defendants,  then  in  litigation,  is  insufficient  to  show  that 
the  note  and  deed  were  without  consideration. 

Laches:     when  wnx  defeat  recovery.      Where  it  appears  that 

4  the  payee's  administratrix  lived  only  two  years  after  the 
maturity  of  a  well  secured  note  drawing  ten  per  cent,  interest 
and  the  succeeding  administrator  dies  before  the  estate  is 
closed,  equity  will  not  defeat  a  recovery  on  the  ground  of 
laches  in  the  absence  of  proof  that  defendants  have  suffered 
thereby. 

Self-Serving   Declaration.       A  writing,    the    relevant    i)ortion   of 

5  which  is  a  self-serving  declaration,  is  inadmissible. 

Practice :     dismissal  of  appeal.     In  an  equitable  action    a  motion 

6  to  dismiss  an  appeal  because  error  is  not  assigned  will  be 
overruled. 

Appeal  from    Franklin    District    Court, — Hon.    J.    R 
Whitaker,  Judge. 

Friday,  April  10,  1903. 

Action  in  equity  to  ^-ecover  on  a  promissory  note,  and 
asking  the  foreclosure  of  a  bond  for  a  deed.  Defense, 
want  of  consideration  for  the  note,  and  a  cross  petition 
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asking  that  title  be  quieted  in  the  defendants.  There  was 
a  judgment  for  the  defendants,  from  which  the  plaintiff 
appeals.  — Modified. 

Jno.  M.  Hemingway  and  «/.  Y.  Luke  for  appellant. 

E.  P.  Andrews  for  appellee. 

Sherwin,  J. — The  note  sued  on  was  given  by  the 
defendant  Aeiko  Koenen  on  the  10th  day  of  August,  1887. 
It  is  for  $1,200  with  interest  at  ten  per  cent,  and  was  due 
August  10,  1892.  Its  execution  and  delivery  to  the  plain- 
tiff's decedent,  0.  C.  Oowell,  is  admitted,  but  it  is  claimed 
that  it  was  without  consideration,  and  given  under  the 
following  circumstances:  That  prior  to  the  26th  day  of 
February,  1887,  the  defendant  Aeiko  Koenen  had  become 
a  surety  on  the  note  of  another  for  about  $150;  that  suit 
was  brought  on  that  note  against  him,  and  that  on  said 
25th  day  of  February  he  deeded  the  land  in  question  to 
said  C.  C.  Cowell  for  the  purpose  of  defeating  the  collec- 
tion of  any  judgment  which  might  be  obtained  against  him, 
and  that  at  the  same  time  he  gave  Cowell  his  note  for 
$1,100,  without  any  consideration  therefor;  that  the  note 
in  suit  here  was  afterwards  given  in  place  of  the  former 
one,  and  was  also  without  consideration.  Attached  to  the 
note  in  suit  was  a  written  statement  over  the  signature  of 
Cowell,  as  follows:  **Hampt3n,  Franklin  County,  Iowa, 
August  lOtb,  1887.  I,  Christopher  C.  Cowell,  have  this 
day  given  to  Aeiko  Koenen  a  bond  for  a  deed  to  the  south 
-J  of  the  northwest  \  section  of  4,  Township  92,  Range  21, 
and  taken  his  note  for  $1,200.  He  honestly  owes  me  $800. 
The  remaining  $400  is  to  cover  a  note  and  mortgage  form- 
erly given  by  Aeiko  Koenen  on  the  above  described 
premises.  If  Aeiko  Koenen  pays  the  former  mortgage 
of  $400  and  $800  to  Christopher  C.  Cowell,  he  will  be 
entitled  to  a  deed." 

Cowell  died  in  June,  1889,  and,  as  is  frequently  the 
case,  the  courts  are  called  upon  to  determine  the  merits  of 
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a  controversy  between  the  representative  of  the  dead  and 
I.  WAVTof        *^®  living  whose  claim  is  based  upon  transac- 
^^^S**^=tions  with  the  deceased.     Under  section  3069 
proof.  ^£  ^jj^  Code,  and  numerous  decisions  of  this 

court,  the  note  in  suit  imports  a  suflScient  and  valid  con- 
sideration, and  the  burden  of  proof  is  Upon  the  defendant 
to  show  that  it  was  without  consideration.  This  is  also 
true  as  to  the  deed  from  the  defendant  to  Cowell. 

Both  of  the  defendants  testified  as  to  the  giving  of  the 

$1,100  note,  and  as  to  the  execution  and  delivery  of  the 

deed  to  Oowell.     If  their  testimony  is  considered  at  all,  it 

a.  Transaction  fumishes  the  Only  evidence  as  to  the  note, 

cd  person:      and  shows  that  the  execution  thereof  and  of 

competency 

of  witness,  the  deed  was  one  transaction.  But  these 
witnesses  were  both  incompetent  to  testify  to  this  transac- 
tion with  Cowell,  under  the  Code,  section  4604,  and  their 
testimony  relating  thereto  cannot  be  considered. 

Rejecting  this  testimony,  there  is  practically  nothing 
before  us  sustaining  the  claim  of  the  defendant  as  to  the 
note.    It  is  true  there  is  some  testimony  tending  to  show 
J.  Want  of  con-  that  Co  Well  had  taken  the  deed  in  question 
fafS?eof"'      for  *he  purpose  of  aiding  the  defendant  in 
^^°^'  defeating  a  debt  which  he  claimed  he  should 

not  pay,  but  this  testimony  falls  far  short  of  proving  satis- 
factorily that  Koenen  did  not  owe  Cowell  a  just  debt  In- 
deed we  think  the  entire  evidence  of  the  defendaants, 
including  the  incompetent  testimony  to  which  we  have 
referred,  fails  to  prove  a  want  of  consideration  for  the 
note  given  at  the  time  the  deed  was  executed,  or  for  the 
one  in  suit.  The  defendant  was  contesting  the  suit  which 
he  says  was  the  cause  of  the  conveyance  of  the  land  to 
Oowell,  and  as  a  matter  of  fact  the  judgment  obtained 
thereon  against  him  was  about  $56,  with  costs;  and  for 
this  small  amount  he,  his  brother,  and  another  were 
liable.  It  was  rendered  against  him  before  the  note  in 
■uit  was  given  and  was  subsequently  paid  by  one  of  the 
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other  judgment  defendants.     It  requires  some  credulity  to 
believe  that  one  would  give  his  note  for  $1,200,  and  permit 
a  voluntary  conveyance  of  eighty  acres  of  land,  worth  at 
least  $1,600,  to  stand  for  years  for  the  purpose  of  defeating 
so  trifling  a  judgment  against  him  on  the  debt  of  one  of 
is  relatives.     The  testimony  as  to  statements  made  by 
Cowell  that  he  was  assisting  Koenen  in  defeating  the  claim 
is  entitled  to  but  slight  consideration.      Such  testimony  is 
generally  weak  and  unsatisfactory,  and  it  appears  more  so 
than  usual  here,  given  as  it  was  some  twelve  or  fourteen 
years  after  the  statements  are  claimed  to  have  been  made, 
and  by  parties  who  never  had  any  interest  in  the  transaction 
At  first  blush  it  appears  that  the  plaintiff's  claim  is 
stale,  the  note  becoming  due  in  1892,  and  suit  not  having 
been  brought  until  1900.     But  when  it  is  considered  that 
4,  inches:         the  note  was  drawing  ten  per  cent,   interest, 
feat  recovery,   and  was  in  fact  Well  secured  by  the  deed 
given  in  connection  with  it,  and,  farther,  that  the  wife  of 
0.  0.  Oowell  was  his  administratrix,  and  only  lived  two 
years  after  the  note  became  due,  and  that  the  adminis- 
trator who  succeeded  her  died  before  the  estate  was  closed,^ 
it  is  apparent,  that  it  is  not  an  ordinary  case  of  neglect,  if 
any  at  all  is  shown.     Furthermore,  there  is  nothing  in  the 
record  tending  to  show  that  the  defendants  are  the  suif erers 
by  such  delay,  but  rather  that  the  estate  is  at  a  disadvant- 
age on  account  thereof.     Cowell  and  his  wife  are  dead, 
and  the  administrator  who  followed  the  wife  is  also  dead; 
while,  on  the  other  hand,  the  defendants  do  not  appear  to 
have  been  prejudiced  by  the  delay.    Equity  will  not  defeat 
It  recovery  on  the  ground  of  laches  unless  it  is  clearly 
demanded  in  the  interests  of  justice. 

The  writing  attached  to  the  note  we  do  not  think  com- 
petent proof  for  the  appellant,    because    the  only  part 
SELF  serving  thereof  relevant  to  the  real  issue  here  is  a  self- 
deciaration,     gerviug  declaration,  and  not  one  against  the 
financial  interest  of  the  deceased  in  any  sense  of  the  term. 
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That  the  note  in  suit  represents  a  valid  indebtedness 
to  the  Cowell  estate  of  $800,  we  do  not  doubt  Such  being 
the  case,  the  plaintiff  should  have  judgment  for  that 
amount,  with  interest  thereon  from  the  25th  day  of  June, 
1889,  at  the  rate  of  ten  per  cent,  per  annum.  Figured  to 
the  Ist  of  March,  it  amounts  to  $1,892.28.  This  judgment 
is  decreed  to  be  a  lien  on  the  land  in  question,  subject 
only  to  that  of  the  first  mortgage  of  $500  and  whatever, 
interest  may  be  due  thereon. 

On  the  appeal  from  the  order  refusing  a  new  trial  on 
account  of  newly  discovered  evidence,  we  have  to  say  that 
we  do  not  think  a  showing  of  suflBcient  diligence  was 
(.  Practice:  made,  and  that  the  ruling  was  right  for  that 
appeal.  roasou.     The  motion  to  dismiss  because  error 

is  not  assigned  is  overruled  because  of  the  equitable  issue 
presented  by  the  pleadings,  and  because  of  the  fact  that 
the  case  was  tried  as  an  equitable  cause  without  objection. 

The  judgment,  as  modified,  is  affirmed. 

Weaver,  J. — Taking  no  part 


Adam  Kiefer,  Appellant,  v.  Edwards  M.  Gillett,  Oora 
L.  Gillett,  Edwards  M.  Gillett,  Administrator  of  the 
Estate  of  Emma  L.  Gillett,  Deceased. 

iVills:     dower.      Under  section  2452  of  the  Code  of  1873.   an  ao- 

1  ceptance  of  the  provisions  of  a  will  did  not  bar  the  wife's 
dower  right  uiiless  the  will  so  expressly  provided,  or  there 
was  an  inconsistency  between  such  right  and  the  provisions  of 
the  will. 

Dower :     construction  op  will.     Testator  bequeathed  to  his  wife 

2  and  daughter  the  use  of  his  farm  so  long  as  they  desired  to 
manage  it,  but  if  it  should  be  sold,  the  proceeds  were  to  be 
divided  equally  between  the  wife  and  his  two  children  **the 
part  so  given  to  my  wife  to  be  in  lieu  of  her  dower".  The 
wife  died  without  any  disposition  of  the  farm.  Held,  the 
provision  **in  lieu  of  dower'*   related  to  a  disposition  of  tho 
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proceeds  of  the  sale  of  the  farm ;  that  the  proTisions  of  the 
will  were  not  inconsistent  with  her  right  to  dower  in  the 
land,  and  that  she  became  the  owner  of  a  one-third  interest  in 
the  land  which  npon  her  death  was  subject  to  her  debts. 

Appeal  from  Buchanan  District  Court — Hon.  A.  S.  Blaib, 

Judge, 

Friday,  April  10,  190a 

Action  in  equity  to  subject  an  interest  in  certain  real 
estate,  alleged  to  have  been  the  property  of  one  Emma  L, 
Qillett,  to  the  payment  of  a  claim  against  her  estate.  The 
lower  court  dismissed  plaintiff's  petition,  and  plaintiff  ap* 
peals. — Reversed, 

Cook  cfe  Leach  for  appellant 

Springer  cfe  Smith  for  appellees. 

McOlain,  J. — In  1887  one  Albertus  Qillett  died,  leav- 
ing a  will,  the  portions  of  which  so  far  as  necessary  to  an 
understanding  of  the  present  controversy  are  as  follows: 

"I  give  and  bequeath  to  my  daughter,  Cora  L.,  one 
thousand  dollars,  to  be  paid  out  of  my  personal  property. 

**I  give  and  bequeath  to  my  beloved  wife,  Emma  L., 
all  my  household  furniture  and  all  the  rest  of  my  personal 
property,  after  paying  the  legacy  already  named  to  my 
daughter,  Oora  L. 

**I  also  give  and  bequeath  to  my  wife,  Emma  L.,  and 
my  daughter,  Oora  L.,  the  use  of  my  farm,  consisting  of 
two  hundred  acres  of  land,  together  with  the  buildings  and 
improvements  on  the  same,  so  long  as  they  may  wish  to 
manage  the  same,  either  by  renting  or  hiring  hands  to 
work  the  same,  but  if  they  should  not  wish  to  so  manage  it, 
either  by  renting  it  or  hiring  hands  to  work  the  same,  then 
it  shall  be  sold  and  the  proceeds  therefrom  shall  be  divided 
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equally  between  my  wife,  Emma  L.,  my  daughter,  Cora 
L,  and  my  son,  Edwards  M. ;  the  part  so  given  to  my  wife 
to  be  in  lieu  of  her  dower/' 

In  1888  Emma  L.  Gillett  was  appointed  executrix  of 
said  will  on  her  application,  and  in  1893  she  was  granted 
a  final  discharge;  it  appearing  in  the  meantime  that 
suflScient  personal  property  had  been  collected  to  pay  the 
devise  to  Cora  L.  Gillett.  The  proceedings  show  no  dis- 
position whatever  of  the  real  estate  mentioned  in  the  will. 
In  1900,  Emma  L.  Gillett  died.  Cora  L.  Gillett  and 
Edwards  M.  Gillett,  who  are  made  defendants  in  this 
action,  are  the  children  of  Emma  L.  Gillett  and  Albertus 
Gillett,  already  referred  to.  Edwards  M,  Gillett  is  also 
defendant  as  administrator  of  his  mother's  estate.  Plain- 
tiff has  filed  a  claim  against  the  estate,  and  seeks  to 
subject  to  the  payment  thereof  a  one-third  interest'  in 
the  real  property  mentioned  in  the  will  of  Albertus 
Gillett;  contending  that  Emma  L.  Gillett  died  seised  of 
that  interest,  either  as  a  dower  interest  therein,  or  by  the 
provisions  of  the  will.  A  construction  of  the  effect  of  the 
will  upon  the  dower  interest  will  dispose  of  the  controversy 
involved  in  the  present  case. 

By  section  2452  of  the  Code  of  1873,  which  was  in 
force  at  the  time  of  the  death  of  Albertus  Gillett,  and 
until  after  the  discharge  of  his  widow  as  executrix,  it  is 
provided  as  follows:  *'The  widow's  share 
cannot  be  affected  by  any  will  of  her  hus- 
band, unless  she  consents  thereto  within  six  months  after 
notice  to  her  of  the  provisions  of  the  will  by  the  other 
parties  interested  in  the  estate,  which  consent  shall  be 
entered  on  the  proper  records  of  the  district  court." 
Under  this  Code  provision  it  was  held  in  many  cases,  and 
without  conflict  as  to  the  general  rule  to  be  applied,  al- 
though with  some  difficulty  as  to  the  application  of  the 
rule  in  particular  instances,  that  the  acceptance  of  the 
provisions  of  the  will  did  not  bar  the  wife's  dower  right. 
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unless  the  will  so  expressly  provided,  or  there  was  some 
necessary  inconsistency  between  the  dower  right  and  the 
provisions  of  the  will.  These  bases  need  not  be  cited,  as 
the  rule  is  well  understood.  It  is  to  be  noticed  that  such 
rule  is  no  longer  in  force,  having  been  expressly  changed 
by  section  8270  of  the  present  Code. 

Conceding  that  the  widow  accepted  the  benefits  of  the 
will  as  above  set  out,  the  question  is  whether  there   was 
any   inconsistency  between  the  benefits  derived  by  the 
2.  Dower:  oon-  widow  from  tho  wiU  and  her  dower  interest, 
will.  which  would  amount  to  an  election  on  her 

part  to  release  such  dower  interest.  The  devise  of  all  the 
personal  property  of  the  deceased  after  paying  the  legacy 
to  the  daughter  Cora  was  not  inconsistent  with  a  distribu- 
tive share  in  the  personalty,  inasmuch  as  what  was  given 
to  the  widow  by  way  of  devise  was  greater  than  the  share 
she  could  have  taken  in  the  personal  property  had  there 
been  no  devise  to  her.  The  only  possible  contention  that 
the  interest  of  the  widow  under  the  will  was  in  lieu  of 
dower  must  be  based  on  the  words  "the  part  so  given  to 
my  wife  to  be  in  lieu  of  her  dower."  But  it  will  be  noticed 
that  these  words  are  used  immediately  following  and  in 
connection  with  the  power  given  in  a  certain  event  to  sell 
the  real  estate,  and  divide  the  proceeds  equally  between 
the  widow  and  the  two  children.  Those  words  have  evi- 
dently reference  only  to  such  sale  and  distribution.  If 
the  real  estate  had  been  sold  under  the  provisions  of  the 
will,  and  the  proceeds  distributed,  the  widow  receiving 
one-third,  then  that  share  was  to  be  in  lieu  of  her  dower 
interest  But  as  nothing  was  done  towards  carrying  out 
this  provision,  and  the  estate  was  wound  up  and  the  exe- 
cutor discharged  without  a  sale  of  the  land,  it  necessarily 
results  that,  whether  we  regard  the  will  as  impliedly  giv- 
ing to  tli6  widow  and  each  of  the  two  children  one-third 
of  the  real  estate  by  way  of  devise,  or  as  leaving  the  real 
estate  to  be  treated  as  property  undisposed  of  by  the  will 
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in  the  event  that  there  should  be  no  sale  and  distribution 
of  the  proceeds,  the  widow  became  the  owner  m  fee  simple 
of  a  one-third  interest  in  this  real  property.  Such  one- 
third  interest  i?,  of  course,  subject  to  the  payment  of  valid 
claims  against  her  estate,  and  plaintiff  is  therefore  entitled 
to  have  it  subjected  to  the  payment  of  his  claim. 

The  decree  of  the  lower  court  was  erroneous,  and  the 
case  is  remanded  for  a  decree  in  accordance  with  thig 
opinion. — Revebsed. 


E.  E.  Wood,  Appellant,  v.  Edward  Ooad,  etal. 

Taxation:  right  of  redemption :  premature  deed.  Code,  sec- 
tion 1441,  absolutely  fixes  the  time  for  redemption  of  property 
sold  for  taxes  to  ninety  days  after  completed  service  of  notice, 
and  this  time  is  not  extended  by  the  premata  re  issuance  of  a 
tax  deed. 

Appeal    from    Woodbury  District   Court. — Hon.  John  F. 
Oliver,  Judge. 

Friday,  April  10,  190a 

Action  in  equity  to  redeem  from  a  tax  sale.     Judgment 
for  the  defendants.     The  plaintiff  appeals. — Affirmed. 

R.  M.  Dott  for  appellant 

J.  W.  Hallam  for  appellees. 

Sherwin,  J. — The  land  which  the  plaintiff  seeks  to 
.  redeem  was  sold  on  the  2d  day  of  December,  1895,  for  the 
taxes  of  the  previous  year.  On  the  22d  day  of  October, 
1898,  a  notice  of  the  expiration  of  the  right  of  redemption 
was  duly  served;  and  this  notice,  together  with  an  aflBidavit 
of  service  duly  made,  was  filed  in  the  county  treasurer's 
office  of  Woodbury  county  on  the  26th  day  of  October,  1898, 
and  duly  recorded.     No  redemption  was  made  or  attempted 
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until  this  suit  was  brought,  in  September,  1900.  On  the 
24th  day  of  January,  1899,  the  treasurer  issued  a  tax  deed 
to  the  defendants,  and  in  February,  1901,  another  one. 

The  suflBiciency  and  regularity  of  the  redemption  notice, 
the  return,  and  the  aflBidavit  of  service  are  not  questioned. 
But  the  appellant  contends  that,  because  the  deed  was 
issued  prematurely,  he  still  has  the  right  to  redeem*  This 
position,  however,  is  not  sound.  The  statute  fixes  the 
ownerVs  right  to  redeem,  and  by  that  he  must  be  governed. 
Section  1441  of  the  Code  provides  for  the  service  of  a  notice 
of  expiration  of  the  right  of  redemption  after  two  years 
and  nine  months  from  the  date  of  the  sale,  and  limits  the 
right  of  redemption  to  ninety  days  after  the  service  of  such 
notice  is  complete  as  therein  provided.  This  limit  of  time 
we  have  held  absolute  for  and  against  the  owner  where  prior 
proceedings  have  beeu  regular  and  legal,  and  the  simple 
right  to  redeem  is  involved.  Pearson  v.  Robinson^'^4:IowsLj 
413;  Ellsworth  v.  Low^  62  Iowa,  178;  Long  v.  Smithy  62 
Iowa,  329.  And  these  cases  dispose  of  the  appellant's 
contention,  as  we  view  the  matter,  for  the  issuing  of  a  deed 
before  the  expiration  of  the  statutory  period  cannot  pos- 
sibly affect  the  owner's  right.  All  that  he  is  required  to 
do  is  to  make  his  redemption  or  deposit  his  money  there- 
for within  the  time  and  in  the  manner  provided  by  law, 
and  he  is  absolutely  protected.  Nor  can  it  make  any 
difference  to  him  whether  the  certificate  holder  takes  his 
deed  as  soon  as  he  is  entitled  to  it  or  not,  because  it  is  not 
the  execution  or  non-execution  of  the  deed  which  fixes  the 
time  within  which  lie  must  redeem.  It  is  the  completed 
service  according  to  law,  and  the  filing  of  the  notice  of  the 
expiration  of  his  right  to  redeem,  which  starts  the  limita- 
tion of -time  against  him,  and  nothing  else.  Swope  v. 
Prior,  58  Iowa,  412,  is  not  in  conflict  with  this  view,  or 
with  the  cases  cited  herein.  There  it  was  stipulated, 
among  other  things,  that  the  affidavit  of  service  of  the 
expiration  notice  was  not  made  by  the  persons  designated 
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by  the  statute.  It  was,  in  legal  effect,  no  notice,  as  had 
been  repeatedly  held,  and  consequently  the  plaintiff  would 
have  ninety  days  from  the  filing  of  a  statutory  notice;  and 
such,  o  ly,  is  the  holding  of  that  case.  The  same  observa- 
tion may  be  applied  to  Bowers  v.  IlallocJc^  71  Iowa,  218; 
EllBworih  V.  Van  Ort^  67  Iowa,  222;  and  Stevens  v.  Murphy^ 
91  Iowa,  856. 

We  do  not  further  discuss  the  question  of  the  subse- 
quent deed  issued  by  the  treasurer  to  the  defendants, 
because  we  deem  the  subject  entirely  foreign  to  the 
issue  before  us. 

The  judgment  of  the  district  court  is  affirmed. 


Ella  Selensky  v.  The  Chicago  Great  Western  Railway 
Company,  Appellant. 

Railroads:     AOoroENT  at  crossing:     signals:     evidenob.      In  an 
1     action  for  damages  occurring  at  a  railway  crossing,   the  testi-     .j^g 

mony  of  witnesses  who  were  in  a  position  to  hear,  that  they    

heard  no  crossing  signal,  and  of  another  that  lie  did  hear 
signals,  creates  a  conflict  of  evidence  which  it  is  the  province 
of  the  jury  to  determine. 

Positive  and    Negative  Testimony.      The    testimony    of   witnesses 
3     that  they  did  not  hear  a  signal,  who  have  the  same  opportun- 
ity for  observation  as  those  who  say  the  signal  was  given,  is 
not  negative  but  positive,  and  entitled  to  equal  weight  with 
the  affirmative  statement. 

Contributory    Negligence:       reasonable  care.      Where    there    is 

3  evidence  of  obstruction  of  a  railway  crossing  which  raises  a 
doubt  whether  plaintiff  could  or  could  not  in  the  exercise  of 
reasonable  care  have  avoided  the  accident,  the  question  of 
contributory  negligence  should  be  submitted  to  the  jury. 

Sanne;     instruction.     An  instruction  which  assumes  that  plaintiff 

4  knew  that  the  view  of  an  approaching  train  was  obstructed 
and  therefore  it  was  her  duty  to  stop  and  look  and  listen, 
where  from  the  evidence  such  obstruction  is  an  open  question, 
should  not  be  given. 

Vol.  120  Iowa.— 8. 
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Special  Instruction.     A  special  instruction    which  is  sufficiently 
6     ooyered  by  the  general  instmctions  need  not  be  given. 

Evidence  in  Chief:  admissiblb  to  cx>ntradict.  The  evidence  in  chief 
6  of  a  witness  that  immediately  after  an  accident  he  accused  the 
conductor  of  a  failure  to  sound  the  crossing  signal,  to  which 
no  response  was  made,  is  admissible  to  contradict  the  con- 
ductor in  case  he  should  testify  that  the  signal  was  given,  if 
guarded  by  proper  instructions. 

Appeal  from  Bremer  District  CourU — Hon.   Ompford  P. 
Smith,  Judge. 

Friday,  April  10,  1908. 

AonoBT  to  recover  damages  for  personal  injuries  re- 
ceived at  a  highway  crossing  as  the  result  of  a  collision 
with  defendant's  train.  Verdict  and  judgment  for  plain - 
tiflF.     Defendant  appeals. — AMrmed. 

Long^  Hagerman  <&  Farwell  and  Miller  dk  Williams 
for  appellant 

Sa^er  <&  Sweet  for  appellee. 

MoOlain,  J. — The  collision  occurred  at  a  grade  cross- 
ing. Plaintiff  relied  on  evidence  that  the  defendant's 
employes  were  negligent  in  the  operation  of  the  train,  in 
that  they  failed  to  give  the  crossing  signals  as  required  by 
statute.  For  defendant  it  was  contended  that  the  crossing 
signals  were  given,  and  that  plaintiff  was  not  free  from 
contributory  negligence;  having  driven  upon  the  crossing 
without  taking  proper  precautions  to  ascertain  whether  a 
train  was  approaching. 

The  employes  of  defendant  in  charge  of  the  train  at 
the  time  of  the  accident^  and  other  witnesses,  testified  to 
hearing  the  signals,  while  plaintiff  and  her  husband,  who 
1  AcciDBMTat  ^^^  °^^  ^^^^  ^^^^  ^"  ^^^  conveyance,  but  was 
Sff^SfW  Dot  far  away  from  the  crossing,  and  other 
deuce.  wituesscs  who  wore  in  the  neighborhood  of 

the  crossing  at  the  time  of  the  accident,  testified  that  the 
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crossing  signal  was  not  given,  and  that  the  first  signal  was 
the  danger  signal,  when  the  engineer  saw  the  plaintiff 
about  to  drive  across  the  track.  Counsel  for  appellant 
invoke  a  rule  which  has  received  countenance  in  some 
cases  in  this  state  and  elsewhere,  to  the  effect  that,  as 
between  positive  evidence  on  the  part  of  witnesses  who 
are  in  a  position  to  hear  that  a  signal  is  given,  and  negative 
evidence  on  the  part  of  other  witnesses,  similarly  situated, 
that  they  have  heard  no  such  signal,  there  is  not  a  conflict 
in  the  evidence ;  the  so-called  negative  evidence  having  no 
weight  as  against  the  positive  evidence  of  those  who  testi- 
fied tliat  they  actually  heard  the  signal.  But  it  appears  in 
this  case  that  the  plaintiff  was  looking  out  for  signals, 
realizing  that  the  crossing  was  a  dangerous  one,  and  know- 
ing that  a  train  was  due  about  that  time;  that  her  husband 
knew  that  plaintiff  would  reach  the  crossing  about  that 
time,  and  was  also  on  the  lookout  for  any  indications  of  an 
approaching  train;  that  another  witness  heard  the  signal 
of  the  train  about  two  miles  away,  and  then  the  danger 
signal,  but  did  not  hear  any  signal  at  the  whistling  post 
Under  the  circumstances,  we  think  that  the  trestimony  of 
witnesses  who  were  thus  in  a  situation  to  hear,  and  likely 
to  have  heard,  a  crossing  signal,  if  one  had  been  given, 
that  they  did  not  hear  any  such  signal,  cannot  be  entirely 
.  ignored  and  treated  as  of  no  weight  because  opposed  to 
the  testimony  of  witnesses  who  say  that  a  signal  was  actu- 
ally given,  or  that  they  heard  such  a  signal  given.  An- 
nakerv.  Chicigo^  R.  I.  <&  P.  R.  Co.^  81  Iowa,  267;  Lee  v. 
Chicago  R.  L  c&  P.  R.  Co.j  80  Iowa,  172;  McMar shall  t>. 
Chicago  R.  I.  cfe  P.  R.  Co^y  80  Iowa,  757;  Reed  v.  Chicago 
St  P.  J  M.(&  0.  R.  Co.^  74  Iowa,  188.  In  the  case  ot  Payne 
V.  Chicago  (&  N.  W.  R.  Co.^  108  Iowa,  188,  it  is  said  the 
fact  that  plaintiff  and  others  did  not  hear  the  crossing 
whistle  sound  did  not  even  create  a  conflict  with  positive 
evidence  that  the  signals  were  given ;  but  the  facts  in  that 
case  were  different,  for  it  appeared  that  the  witnesses  for 
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plaintiff  who  testified  they  did  not  hear  the  crossing  signal 
were  not  in  a  situation  to  hear,  or  were  not  noticing  for 
the  purpose  of  hearing  such  a  signal.  We  cannot  say  in 
this  case  that  there  was  no  evidence  as  to  defendant's  neg- 
ligence. Nor  can  we  say  that  the  question  was  not  prop- 
erly submitted  to  the  jury. 

The  court  was  asked,  in  behalf  of  defendant,  to 
instruct  the  jury  that  the  testimony  of  witnesses  that  they 
did  not  hear  the  signals,  or  that  such  signals  were  not 
a.  Positive  and  givou,  was  negative  evidence,  entitled  to  less 
timony.  Weight  than  the  aflBirmative  evidence  of  wit- 
nesses who  testified  that  the  signals  were  given,  or  that 
they  heard  them.  This  instruction  was  properly  refused. 
As  between  two  witnesses  listening  at  the  same  time  for  a 
signal,  the  testimony  of  one  that  no  signal  was  given  is  just 
as  much  aflBrmative  evidence  as  the  testimony  of  the  other 
that  it  was  given.  As  already  indicated,  the  rule  has  no 
application  as  between  witnesses  having  equal  means  and 
opportunity  of  observation,  and  giving  the  matter 
equal  attention. 

It  is  contended  that  plaintiff  was,  under  the  evidence, 
as  matter  of  law,  conclusively  shown  to  be  guilty  of  con- 
tributory negligence  in  going  upon  the  track  at  a  place  of 
coNTRiBu-  danger.  It  does  appear  that  at  one  place,  as 
g?n Je:"reJ«)n- she  approached  the  railway  crossing,  she  could 
able  care.  jjavo  secu  the  train,  and  that  at  no  place  did 
she  stop  to  look  or  listen,  and  that  before  she  had  become 
aware  of  the  approach  of  the  train  she  had  driven  on  a 
slow  trot  towards  the  crossing,  until  she  was  too  near  to 
avoid  the  danger  by  stopping  her  horse.  But  it  is  not,  as 
matter  of  law,  negligent  in  one  approaching  a  highway 
crossing  to  fail  to  stop,  unless  there  are  circumstances 
which  would  indicate  that  stopping  was  essential  in  as- 
certaining whether  there  was  danger.  Moore  V,  Chicago^  St 
P,  <&  K.  0,  Rif.  Co.  102  Iowa,  595.  It  is  true  that,  if  thq  view 
of  the  track  had  been  unobstructed,  the  testimony  of  the 
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plaintiff  that  she  Jooked  and  listened  would  be  so  mani- 
festly inconsistent  with  and  overcome  by  the  evidence  that 
she  drove  into  a  place  which  was  dangerous  on  account  of 
the  approach  of  a  train  which  she  could  not  have  failed  to 
see  and  hear  had  she  used  her  senses,  that  the  court  would 
disregard  it.     But  on  the  other  hand,  if  the  plaintiff  knew 
the  view  to  be  obstructed,  it  would  be  her  duty  to  look  out 
for  an  approaching  train  by  exercising  reasonable  care,  in 
view  of  the  obst  uction;  and,  under  such  circumstances,  it 
might  be  necessary  to  show  that  she  stopped  for  the  pur- 
pose of  looking  and  listening.    Crawford  v.  Chicago  O.  W. 
Co. J  109  Iowa,  433;    Haughtonv.  Chicago  &  O.  T.  R.  Co.^ 
99  Mich.  308  (58  N.  W.  Rep.  814).     Plaintiff  testifies,  how- 
ever, that  she  did  list  n,  and  could  have  heard  the  crossing 
signal,  had  it  been  given,  and  could,  with  such   warning, 
have  escaped  the  danger.     There  is  also  testimony  that  she 
ought  to  have  seen  the  train  approaching,  while,  on  the 
other  hand,  there  is  evidence  tending  to  show  that  at  that 
time  the  bank  along  the  railroad  track   was  so  grown  up 
with  weeds  that  it  was  impracticable  for  her  to  see  the 
train.     The  conflict  in  the  testimony  as  to  this  fact  made 
the  case  one  proper  for  submission  to  the  jury.    When,  by 
reason  of  obstructions  or  circumstances  calculated  to  divert 
the  mind  of  one  approaching  the  track,  itisnotmanif  stly 
clear  to  every  reasonable  person  that  the  plaintiff  was 
•negligent  (that  is,  if  the  question  is  one  as  to  which  reason- 
able men  may  honestly  differ)  then  the  case  is  one  for  the 
jury;  and  we  think  it  clear  that,   in  view  of  the  partial 
obstruction  of  the  track,   raising  a  doubt  as  to  whether 
plaintiff  could  or  could  not,  in  the  exercise  of  reasonable 
care,  have  seen  the  approaching  train,  and  whether  she 
was  exercising  reasonable  care  in  driving  along  the  high- 
way towards  the  crossing  in  tlie  expectation  of  hearing 
the  crossing  signal  if  the  train  should  be  near,  it  was  not 
error  to  submit  the  question  of  the  plaintiff's  contributory 
neg-ligence  to  the  jury.     Artz  v.   Chicago^  R.  I.  <&,  P,  R. 
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(7(?.,  34  Iowa,  168;  Laverenz  v.  Chicago  JS.  I.  <&.  P.  R. 
Co.^  56  Iowa,  689;  Funston  v.  C.  B.  I.  cfe  P.  R.  Co.^  61  Iowa, 
452;  Lorenzv.  Burlington  C.  R.  (&N.  R.  Co.^  115  Iowa,  877. 
The  considerations  which  have  just  been  suggested  also 
dispose  of  objections  to  the  refusal  of  the  court  to  give 
instructions  asked.  Those  instructions  were  predicated 
•  ^  samk:  in-      ^^  *he  assumptiou  that  plaintiff  knew  the 

struction.  yiow  of  the  track  to  be  so  obstructed  that  she 
could  not  see  an  approaching  train,  and  that  it  was  there- 
fore her  duty  to  stop  for  the  purpose  of  looking  and  listen- 
ing. But  as  we  have  seen,  it  was  an  open  question 
whether  she  could  see  an  approaching  train.  The  testi- 
mony for  defendant  tended  to  show  that  she  could  have 
seen  the  train  if  she  had  looked.  If  this  testimony  was  to 
be  believed,  then  the  negligence  was  not  in  failing  to  stop, 
but  in  failing  to  look.  There  is  no  necessity  of  stopping 
where  the  view  is  unobstructed,  and  by  simply  looking, 
without  stopping,  it  can  be  determined  whether  a  train  is 
approaching.  Whether  plaintiff  was  negligent  in  assum- 
ing that  she  could  see  and  hear  a  train,  if  it  was  approach- 
ing, without  stopping,  in  view  of  the  nature  of  the 
obstruction,  or  partial  obstruction  of  her  sight  by  the  weeds 
on  the  embankment,  was  clearly  a  question  for  the  jury. 
A  special  instruction  was  asked  in  view  of  testimony 
tending  to  show  an  admission  by  plaintiff,  immediately 
after  the  accident,  that  she  heard  the  train  approaching^ 
5    Special  in-     ^^^  thought  that    she  could  get  across  the 

struction.  ^^.^^j^  jj^  safety.  But  this  point  is  sufficiently 
covered  by  the  general  instruction  that,  if  plaintiff  saw 
or  heard  the  train  approaching  in  time  to  stop  or  turn  and 
avoid  the  collision,  she  could  not  recover.  Certainly  the 
common  sense  of  the  jury  would  enable  them  to  apply 
such  an  instruction  to  the  evidence  relied  on,  if  they 
believed  it  to  be  true. 

A  witness  who  wa-;  allowed  to  testify  for  the  plaintiff 
stated  that  immediately  after  the  accident  he  spoke  to  the 
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trainmen,  including  the  conductor,  and  charged  them  with 

6.  BviDBNCBin  ^^*  having   whistled   for  the  crossing,   and 

SJi?t^S^    that  no  response  was  made  by  the  conductor 

t«dict.         ^^  ^jjy  ^^^  ^jg^  ^^  ^jjjg  accusation.     The  court 

explained  to  the  jury  that  the  witness  was  allowed  to 
testify  as  to  this  statement  to  the  conductor  only  as  tend- 
ing to  contradict  him  if  it  should  turn  out  that,  as  a  matter 
of  fact,  he  did  testify  that  the  signal  by  the  whistle  was 
given  f  )r  the  crossing;  and  the  jury  were  told  that  they 
could  only  consider  the  statement  of  the  witness  if  they 
found  that  the  conductor  heard  what  the  witness  said,  and 
knew  that  it  was  addressed  to  him,  and  acquiesced  in  it. 
We  think  there  was  no  error  in  this  ruling.  The  court 
carefully  guarded  against  the  failure  of  the  conductor  to 
respond  being  taken  as  an  admission  of  anything  by  the 
defendant,  and  the  conductor  did  subsequently  testify 
that  the  signal  was  given. 

Other  errors  are  assigned,  but  they  seem  not  to  be  of 
sufficient  importance  to  justify  separate  consideration. 
The  case  was  properly  presented  to  the  jury  by  the  court, 
and  the  judgment  is  affirmed. 


Rural  Indepeitoent  School  District  Number  Ten,  Pales-     |}g    ^^ 

TINE  Township,  Story  County,  Iowa,  Appellant,  v.  New     ]^ ^ 

Independent  School  District  o7  Kelley  et  al. 

Schools :     formation  of  independent  distriot  :      oonstruotion  of 

1  statute,  a  portion  of  a  rural  independent  school  district 
may  be  included  with  part  of  a  scliool  township  and  a  new 
independent  district  formed  under  Code,  section  2794,  although 
there  will  remain  in  tlie  independent  district  thus  severed  less 
than  four  sections  of  land,  and  in  so  construing  said  section  it 
may  be  necessary  to  extend  its  provisions  to  include  indei)end- 
ent  districts. 

Construction  of  Statutes.       The    rule   that   a   statute   cannot   be 

2  extended  by  construction  to  cover  a  casus  omissus  is  not 
reoognized  in  the  interpretation  of  remedial  statutes. 
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Amendment  of  Statute;     effbot.      Action  by  the  legislatnre  in 

8     amending  a  statute  to  make  it  conform  to  a  particular  case  is 

not  an  admission  that  it  did  not  originally  cover  such  a  case, 

which  will  prevent  a  judicial    interpretation  giving  it  the 

same  effect  as  the  amendment. 

Change  of  Boundaries.      Time  does  not  settle  the  boundaries  of  an 
4     index)endent  district  so  that  they  cannot  be  changed  according 
to  law. 

Appeal:     adjudication.      Where  the  subject  of  litigation  was  ap- 
6     pealed  to  the  state  sui)erintendent  and  the  same  conclusion 
reached  by  him  which  the  court  arrives  at,  it  is  not  necessary  to 
determine  whether  the  remedy  by  appeal  is  exclusive  or  con- 
stitutes an  adjudication  binding  upon  the  court. 

Appeal  from  Story  JDiatrict  Court. — Hon.  S.  M.   Wkavbr, 

Judge. 

Friday,  April  10,  1903. 

Suit  for  an  injunction  to  restrain  the  defendant  from 
exercising  jurisdiction  over  any  portion  of  the  plaintiff 
district,  as  originally  constituteil,  and  to  restrain  the 
officers  of  the  district  and  of  the  county  from  certifying, 
levying  and  collecting  taxes  for  said  defendant  district 
within  the  limits  of  territory  originally  included  in  the 
plaintiff  district.  Decree  for  defendants.  Plaintiff  ap 
peals. — Affirmed. 

Tho8.  H.  Cheshire  for  appellant 
Die  O.  Eoe  for  appellees. 

MoOlain,  J. — Long  prior  to  1900  the  township  of 
Palestine,  in  Story  county,  was  divided  into  independent 
school  districts,  of  which  the  plaintiff  is  one,  including 
within  its  territorial  limits  sections  5,  6,  7,  and  8  in  town- 
ship 82  north,  range  24  west  In  the  year  1900  the  incor- 
porated town  of  Kelley  was  formed  in  a  lawful  manner, 
including  within  its  limits  the  south  three-fourths  of 
sections  81  and  32,  and  the  west  one-half  of  section  33, 
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in  township  88  of  the  same  range,  and  the  northwest 
quarter  of  section  4,  and  the  north  half  of  sections  5  and 
6;  all  being  in  township  82.  It  will  thus  appear  that  the 
township  line  between  Palestine  township  and  the  town- 
ship north  of  it,  to  wit,  Washington  township,  ran  east  and 
west  through  the  new  town,  dividing  it  into  two  not  quite 
equal  parts.  The  territory  included  in  the  corporation 
situated  in  Washington  township  was,  for  school  purposes, 
a  part  of  the  school  district  of  Washington,  that  township 
not  having  been  divided  into  independent  districts.  Soon 
after  the  organization  of.  the  town  of  Kelley,  petition  was 
made  by  the  requisite  number  of  electDrs  to  the  board  of 
directors  of  the  school  township  of  Washington  to  define 
the  boundaries  of  a  new  independent  district,  coextensive 
with  the  limits  of  the  town  of  Kelley;  and  action  was 
taken,  as  authorized  by  Code,  section  2794,  to  create  such 
new  indepen  lent  district.  The  plaintiff  independent  dis- 
trict questions  the  legality  of  these  proceedings,  by  which 
it  was  attempted  to  take  a  portion  of  the  territory  included 
within  its  original  limits,  and  unite  it,  with  the  other 
territory  included  within  the  limits  of  the  town  of  Kelley, 
into  a  new  independent  district. 

The  question  is  whether  Code,   section  2794,   which 

provides  for  such  a  proceeding,  is  applicable  to  this  case ; 

that  is,  whether  that  section,  which  provides  for  a  petition 

to  the  board  of  directors  of  the  school  town- 

z.    Formation 

ofindcpend-    ghjp  {„  which  the  larger  number  of  inhabit- 

ent  school  ^  ^ 

imction*of    ^^^s  of  the  towu  reside,  for  the  creation  of  a 
****"^*^*  district  at  least  coextensive  with  the  town 

limits,  and  composed  of  territory  of  the  Fchool  township 
to  which  the  application  is  made  and  an  adjoining  school 
.  township,  is  applicable  where  the  town  includes  territory 
which  is  a  part  of  one  or  more  independent  districts, 
jlit*  One  objection  urged  is  that,  by  this  severance  of  ter- 
i^igtkr^fr^tn  the  plaintiff  district,  it  will  be  reduced  in  size 
ik>  less  tikkn  four  sections  of  land;  and  counsel  for  plaintiff 
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conteads  that  it  is  impossible  for  an  independent  district 
to  exist,  consisting  of  less  than  four  sections  of  land,  save 
under  the  contingencies  specified  in  Code,  section  2798, 
which  relates,  however,  to  subdivision  of  an  existing  in- 
dependent district  by  concurrent  action  of  the  boards  of 
directors  of  the  two  districts,  and  contai.  s  the  additional 
stipulation  that,  save  in  two  contingencies  there  men- 
tioned, neither  resulting  independent  district  shall  b  • 
reduced  in  size  to  less  than  four  sections  of  land.  It  is  not 
true,  however,  that,  as  a  general  proposition,  an  independ- 
ent district  loses  its  corporate  capacity  if,  in  accordance 
with  any  lawful  provision,  it  is  reduced  to  less  than  four 
sections  in  size.  Code,  section  2793,  provides  that  the 
boundary  lines  of  contiguous  independent  districts  within 
the  same  civil  township  may  be  changed  by  concurrent 
action  of  the  respective  boards  of  directors,  provided  that 
the  independent  district  from  which  the  territory  is 
detached  shall,  after  the  change,  contaia  not  less  than 
four  government  sections.  Thus,  in  two  sections  of  the 
Code  it  seems  to  be  indicated  that  four  sections  of  land 
should  be  the  minimum  size  of  an  independent  district, 
although  in  one  of  these  sections  a  smaller  size  is  author- 
ized under  certain  circumstances.  But  the  provisions  of 
Code,  section  2791,  authorizes  the  county  superintendent 
to  attach  portions  of  one  school  corporation  to  another 
where  by  reason  of  natural  obstacles  any  portion  of  the 
inhabitants  of  the  one  cannot,  with  reasonable  facility, 
attend  school  in  their  own  corporation,  and  there  is  no 
limitation  under  this  section  to  a  reduction  of  an  inde- 
pendent district  to  less  than  four  sections.  In  our  judg- 
ment, the  reduction  in  size  of  the  plaintiff  independent 
district  to  less  than  four  sections  of  land  will  not  prevent 
its  continued  existence,  and  does  not  constitute  any  ob- 
stacle to  the  incorporation  of  the  defendant  districtk 

But  perhaps  a  more  serious  diflBiculty  in  applyipuzof  ,• 
provisions  of  Code,  section  2794  to  this  case,  resu^  from 
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the  fact  that  the  language  of  that  section  does  not  have 
any  reference  to  independent  districts.  But  if  this  objec- 
tion is  valid,  then  it  is  indeed  far-reaching,  and  necessitates 
the  conclusion  that  when  the  Code  of  1897  was  adopted  it 
was  not  intended  that  a  city,  town,  or  village  embracing 
any  portion  of  the  territory  already  included  in  an  inde- 
pendent district  should  be  formed  into  one  new  independ- 
ent district.  There  is  no  other  provision,  so  far  as  we  can 
discover,  for  forming  an  independent  district  out  of  a 
portion  of  a  school  township  and  a  portion  of  an  independ- 
ent district  already  created,  save  as  the  county  superin- 
tendent may  be  authorized  to  effect  this  result  under 
Code,  section  2791,  relating  to  the  annexation  of  a  portion 
of  one  school  corporation  to  another  on  account  of  natural 
obstacles.  But  it  seems  to  have  been  the  policy  of  the 
legislature,  as  evidenced  in  the  statutes  for  many  years 
past  in  force  in  the  state,  to  allow  the  people  of  a  city, 
town,  or  village  to  constitute  themselves  into  an  independ- 
ent district,  regardless  of  the  previous  school  organization 
covering  the  territory  which  is  incorporated  therein.  Thus, 
in  1858  (see  chapter  52,  page  57,  Act  7th  General  Assem- 
bly, section  1)  provision  was  made  for  creating  a  separate 
school  district  out  of  each  incorporated  city  or  town, 
including  the  territory  annexed  thereto  for  school  purposes. 
It  is  to  be  noticed  that  at  this  time  there  was  no  such  school 
corporation  known  to  the  law  as  an  independent  district; 
the  unit  of  school  government  being  the  school  township, 
with  its  internal  subdivision  into  subdistricts.  In  1862 
the  school  laws  were  revised,  and  while  the  civil  township 
was  retained  as  the  school  district,  and  divided  into  sub- 
districts  as  before,  it  was  provided  also  (sections  84-91, 
chapter  172,  pages  221,  222,  Acts  9th  General  Assembly) 
that  any  city  or  town  containing  within  its  limits  not  less 
than  three  hundred  inhabitants,  and  certain  territory  con- 
tiguous thereto,  might  be  constituted  as  a  separate  school 
district,  and  the  separate  district  thus  formed  was  referred 
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to  as  an  independent  district.      The  statutory  provisions 
contained  in  subsequent  revisions  of  the  school  laws  relat- 
ing to  the  creation   of  the  territory  of  cities,  towns,  or 
villages,  together  with  such  contiguous  territory  as  may  be 
included  therein,  into  a  separate  or  independent  school 
district,  seem  to  have  been  all  based  on  the  provisions  of  the 
act  of  the  ^inth  General  Assembly,  already  referred  to, 
which  as  we  have  suggested,  was  part  of  a  scheme  which  did 
not  involve  any  other  form  of  independent  .districts  than 
those  including  cities,  towns,  ot  villages.     Moreover,  the 
statutory  provisions  on  the  subject,  from  first  to  last,  con- 
template the  formation  of  the  entire  territory  of  a  city, 
town,  or  village  into  one  independent  district;  and  this 
idea  has  been  further  carried  out  by  recent  enactment 
(1898)  of  the  Twenty-Seventh  General  Assembly  (page  51, 
chapter  S9),  requiring  that,  when  the  corporate  limits  of  any 
city  or  town  are  extended  outside  the  existing  independent 
district  or  districts,  the   boundaries  of  such  independent 
district  or  districts  shall  be  also  correspondingly  extended. 
We  have,  therefore,  on  the  one  hand,  the  history  of 
the  legislation  of  the  state,  indicating  a  manifest  purpose 
to  allow  the  formation  of  cities,  towns,  or  villages  into 
independent  districts,  embracing  the  whole  of  the  terri- 
tory of  the  municipality,   even  though  the  municipality 
includes  portions  of  different  school  corporations,  for  there 
is    express  provision   in   the   act  of  the   Ninth   General 
Assembly  as  to  the  giving  of  notice  when  the  new  school 
corporation  is  formed  of  two  or  more  civil  townships  in 
the   same   or  adjoining  counties,   and  similar   provisions 
have  been  in  force  down  to  the  present  time;  and  we  have, 
on  the  other  hand,  the  failure  of  the  legislature  to  specify 
in  particular  words  how  the  proceedings  shall  be  conducted 
when  a  part  of  the  territory  to  be  incorporated  into  the 
new  district  is  already  included  in  a  rural  independent 
district,   or    to  authorize  definitely  the  separation  from 
such  rural  independent  district  of  a  portion  of  its  territory 
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for  the  purpose  of  carrying  out  the  manifest  intention  of 
the  statute.     In  other  words,  it  seems  that  when  rural 
independent  districts  were  created  the  general  language 
of  the  school  law,  as  it  existed  at  the  time,  and  was  subse- 
quently reenacted  with  reference  to  the  formation  of  the 
territory  of  cities,  towns,    or  villages  into  independent 
districts,  was  not  changed  to  correspond.      Under  these 
circumstances,  we  are  justified  in  taking  into  consideration 
the  general  legislative  purpose,  and  giving  it  effect,  even 
2.   coNSTRuc'     though  we  are  required  thereby  to  extend  or 
statutes.        curtail  the  language  used  in  some  portions  of 
the  statute.     The  rule  that  a  statute  cannot  be  extended 
!)y  construction  so  as  to  cover  a  casus  omissus  is  recog- 
nized in  the  criminal  law,  but  not  in  the  interpretation  of 
remedial    statutes.      Bishop,   Statutory    Orimes,   sections 
128,  146;  Sedgwick  on  Construction,  page  308. 

Since  the  proceedings  involved  in  this  case  were  com- 
menced,  the  legislature  .has  amended  Code,  section  2794 
so  as  to   make  it  directly  applicable  to  such  a  case  as  the 
3:   AMENDMENT  ouo  uow   bofore   us  (29   General   Assembly, 
effect  of.  ■      page  77,  chapter  126);  and  counsel  for  plain- 
tiff contends    that    this    legislative    recognition    of   the 
necessity  for  an  amendment  in   order   to   cover   such   a 
case  is  an  admission  that  previously  the  statute  did  not 
cover  the  case.    We  need  not,  however,  assume  to  be  so 
ignorant  of  the  methods  of  legislation  as  to  profess  not  to 
know  that  a  statute  may  be  insuflScient  in  its  language  to 
carry  out  the  legislative  intent,  and  that  when  difficulties 
arisa  in  its  interpretation  the  legislature  is  likely  to  change 
the  language  so  as  to  make  its  application  clear  in  other 
cases,  even  though  the  amendment  could  not  be  effective  as 
to  the  case  in  which  the  difficulty  has  arisen.  It  is  quite  as 
likely  that  the  language  of  the  amendment  was  intended  to 
make  the  statute  correspond  to  what  had  previously  been 
supposed  or  assumed  to  be  the  law  as  that  it  was  thereby  in- 
tended to  change  the  generalin  tent  and  purpose  of  the  law. 
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Our  conclusion  is  that  to  carry  out  the  legislative 
intent  found  in  Oode,  section  2794,  reading  it  in  the  light 
of  the  history  of  the  school  legislation  and  contemporan- 
eous provisions  of  the  school  law,  we  should  consider 
''school  township,"  in  that  section,  as  "school  corpjration," 
and  thus  find  that,  as  originally  enacted  in  the  Code  of  1897, 
its  meaning  was  the  same  as  that  which  is  now  expressly 
declared  by  act  of  the  Twenty-Ninth  General  Assembly. 
Counsel  for  plaintiff  dwells  at  considerable  length  on 
the  fact  that  the  plaintiff  independent  district  had  been 
in  existence  for  some  seventeen  years  or  more  before  the 
4.  chanob  of  attempt  to  sever  a  portion  of  its  territory 
bouncuries.  ^^^  made,  but  we  do  not  understand  that 
any  special  sanctity  is  accorded  to  independent  districts, 
as  compared  with  school  townships  or  other  forms  of  mun- 
icipal corporation.  They  are  all  subject  to  legislative  con- 
trol, and  if  the  legislature  has  provided  for  the  severance 
of  territory  from  an  independent  district,  and  its  incorpor- 
ation into  a  new  independent  district,  there  is  no  vested 
right  in  the  independent  districts  already  existing,  as 
against  such  declaration  of  legislative  will. 

The  question  is  raised  in  the  case  as  to  whether  an 
appeal  to  the  county  superintendent,  and  from  him  to  the 
State  Superintendent  of  Public  Instruction,  is  not  the  only 
APPE\L-  remedy  of  which  plaintiff  may  avail  itself  to 
adjudication,  question  the  correctness  of  the  action  of  the 
board  of  directors  of  Washington  district  township.  On 
such  an  appeal  to  the  county  superintendent,  it  was  held 
that  the  action  of  the  board  was  erroneous,  but  on  further 
appeal  to  the  state  superintendent  such  action  was  sus- 
tained. As  the  conclusion  we  reach  is  the  same  as  that 
reached  by  the  state  superintendent,  we  think  it  not  nec- 
essary in  this  case  to  discuss  the  question  whether  the 
remedy  by  appeal  is  exclusive,  or  whether  the  determina- 
tion by  the  state  superintendent  is  an  «Mljudication  binding 
on  the  courts. — Affibjoed. 
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Mybtlb  Bissell,  Appellant,  v.   Verdib  May  Bissbll  and 
£dna  Bissbll,  Appellees. 

Distribution  of  Estate.      ADVANOBiaBNT :      what  constitutes.     An 

1  adyancement  is  a  yolnntaiy  gift  made  by  the  parent  with  the 
intent  that  it  shall  be  taken  into  aoconnt  on  the  settlement  of 
his  estate^ 

Same.     In  a  salt  for  divorce  by  the  wife,  a  snm  treated  as  alimony 

2  was  placed  in  the  hands  of  a  trustee  for  the  benefit  of  a  minor 
child.  The  custody  of  the  child  was  awarded  the  wife  and  the 
husband  relieved  from  further  liability  for  support  of  the  child. 
Held,  on  settlement  of  the  husband's  estate  the  sum  placed 
with  the  trustee  was  not  an  advancement  to  the  child. 

Homestead :  apportionment  of  inoumbranoe.  An  allowance  to 
8  the  widow  of  one-third  of  the  real  estate,  including  the  home- 
stead, and  an  apportionment  of  the  incumbrance  executed  by 
husband  an'^  wife  so  as  to  leave  the  homestead  free,  is  proi>er, 
though  the  widow  thereby  receives  more  than  one- third  the 
net  realty. 

Appeal  from  Madison  District  Court. — Hon.  A.  W.  Wilk- 
inson, Judge. 

Friday,  April  10,  1903. 

SmT  in  equity  for  the  partition  of  certain  real  estate 
theretofore  owned  by  one  W.  G.  Bissell,  deceased.  From 
the  decree  rendered  by  the  trial  court,  both  parties  appeal; 
but  as  plaintiff  first  perfected  her  appeal,  she  will  be 
called  the  "appellanf — AMrmed. 

F,  E.  Nicholson  and  Steele  <&  Bobbins  for  appellant. 

John  A.  Ouiher  for  appellee  Edna  BisselL 

Deemer,  J. — W.  G.  Bissell  died  intestat-e  in  September 
of  the  year  1900  seised  of  six  hundred  acres  of  land.  This 
land  was  incumbered  by  mortgage  in  the  sum  of  111,000. 
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He  left  as  his  widow  Myrtle  Bissell,  plaintiflf  herein,  who 
resides  upon  a  part  of  the  land,  defendant  Verdie  May 
Bissell,  a  daughter,  and  £dna  Bissell,  a  daughter  by  a 
former  marriage  to  one  Elmira  Bissell,  from  whom  he  was 
divorced  in  the  year  1897.  At  the  time  of  the  institution 
of  this  suit  in  the  year  1901,  Verdie  May  Bissell  was  about 
one  year  old,  and  defendant  Edna  about  ten.  In  April  of 
the  year  18^7,  Elmira,  the  first  wife  of  W,  G.  Bissell, 
brought  suit  for  divorce,  and  obtained  a  decree,  which, 
among  other  things,  provided:  **The  court  finds  that 
plaintiff  is  entitled  to  the  care  and  custody  of  the  minor 
child  of  the  parties  hereto — Edna  Bissell — until  she  reaches 
the  age  when  she  may  choose  her  guardian.  And  the 
court  further  finds  that  the  defendant  has  provided  for  the 
support  of  said  child  by  depositing  with  Alfred  F.  Bissell, 
to  be  held  in  trust  for  said  child,  subject  to  the  orders  of 
this  court,  the  following  notes.  *  *  ♦  And  it  is  further 
ordered,  considered,  adjudged,  and  decreed  that  the  above- 
described  notes  heretofore  deposited  with  Alfred  F.  Bissell 
for  the  support  of  said  child  shall  be  held  by  said  Alfred 
F.  Bissell  for  said  child  until  she  reaches  the  age  of 
twenty-one  years,  and  that  said  trustee  shall  pay  to  the 
plaiiitiff,  out  of  the  interest  and  profits  of  said  trust  fund, 
one  hundred  dollars  each  year  from  and  after  April  1st, 
1897,  for  the  maintenance  for  said  child,  until  further 
ordered  by  this  court;  and  that  said  trustee  may,  under 
the  directions  of  this  court,  expend  such  further  sums  or 
sum  from  the  interest  or  principal  of  said  trust  fund  as 
may  be  necessary  in  his  judgment  to  properly  clothe,  sup 
port,  and  educate  Edna  Bissell  until  the  termination  of 
this  trust;  and,  in  case  the  said  child  shall  live  until  she 
is  twenty-one  years  of  age,  the  principal  and  interest  then 
in  the  hands  of  said  trustee  shall  be  paid  to  the  said  Edna 
Bissell;  but,  should  the  said  Edna  Bissell  die  without 
issue  before  she  is  twenty-one  years  old,  then  the  amount 
of  the  trust  fund  then  remaining  shall  thereupon  revert  to 
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or  become  the  absolute  property  of  plaintiff  and  defendant 
or  bis  heirs,  each  receiving  one-half  of  said  remainder; 
and,  in  case  the  plaintiff  is  not  living,  aU  the  said  sum 
shall  be  paid  to  the  defendant  or  his  heirs.  But  should 
the  said  Edna  Bissell  die  before  reaching  the  age  of  twenty- 
one  years,  leaving  issue,  then  said  issue  shall  inherit  the 
amount  of  the  trust  funds  then  remaining." 

Plaintiff  claims  one- third  in  value  of  the  lands  left  by 
her  deceased  husband,  and  contends  that  the  amount 
awarded  Edna  by  the  decree  of  divorce  above  quoted 
should  be  treated  as  an  advancement  to  her  and  taken  into 
account  in  the  partition  of  the  property.  Part  of  the  land 
being  homestead  in  character,  plaintiff  asked  that  this 
homestead  be  included  in  the  premises  assigned  to  her, 
and  that  the  incumbrance  on  the  property  be  adjusted  so 
as  to  leave  the  homestead  free;  and  that,  of  the  part  not 
homestead  in  character,  an  adjustment  of  the  incumbrance 
be  made  so  that  it  shouM  bear  its  just  proportion  thereof. 
The  trial  court  denied  the  claim  of  advancement,  allotted 
to  plaintiff  one  hundred  and  seventy-four  acres  of  land, 
which  included  the  homestead ;  decreed  that  she  should 
pay  $2,862  of  the  incumbrance;  awarded  to  each  of  the 
defendants  something;  over  tw^o  hundred  acres  of  land,  and 
found  that  they  should  each  pay  $4,074  of  the  incumbrance. 
it  also  found  that  the  homestead  should  not  be  charged 
with  any  portion  of  the  incumbrance.  Plaintiff  appeals 
from  that  part  of  the  decree  denying  the  claim  of  advance- 
ment, and  defendant  Edna  Bissell  from  that  part  apportion- 
ing the  incumbrance  against  the  several  allotments  of  land. 

Referring  first  to  plaintiff's  appeal,  we  find  the  law  as 
to  what  constitutes  an  advancement  to  a  child  very  well 
settled,  and  the  only  diflSculty  is  in  its  application.  An 
I.  ADVANCE-  advancement  is  an  irrevocable  gift  made  by 
constittites.  a  parent  to  a  child  in  anticipation  of  such 
child's  future  share  of  the  parental  estate.     In  re  Lyon!* a 
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Estate^  70  Iowa,  875.  West  v.  Beck^  95  Iowa,  520.  Firsts 
then,  it  must  be  a  voluntary  gift,  and,  second,  it  must 
have  been  made  with  the  intent  on  the  part  of  the  parent 
that  it  shall  be  taken  into  account  on  the  settlement  of  the 
estate.  But  where  a  voluntary  gift  from  parent  to  child 
is  shown,  the  rule  in  this  state  is  that  it  is  presumed  to  be 
an  advancement,  and  in  the  absence  of  evidence  to  the 
contrary  it  will  be  so  treated.  Burton  v.  Baldwin,  61  Iowa, 
283;  Phillips  v.  Phillips^  90  Iowa,  541;  McMahill  v.  Mc- 
Mahill^  69  Iowa,  115.  Money  paid  to  or  for  a  child  for  his 
education,  maintenance,  or  support,  or  for  his  pleasure  or 
travel,  will  not  ordinarily  be  considered  an  advancement. 
Nor  will  expenses  incurred  in  the  discharge  of  ordinary 
parental  duties.  If  the  provision  is  made  for  the  child's 
permanent  good,  as  for  starting  him  in  business,  it  will  be 
so  considered  in  the  absence  of  evidence  to  the  contrary. 
Proper  evidence  of  intention  is  always  admissible,  and  but 
slight  evidence  is  needed  to  overcome  the  presumption 
stated.  Middleton  v.  Middleton^  81  lowa^  151.  Like  all 
gifts,  the  advancem  nt  must  be  voluntary.  If  made  in 
response  to  a  legal  demand  or  in  discharge  of  a  legal  obli- 
gation, the  doctrine  of  advancement  does  not  apply.  Hart 
V.  Chase,  46  Conn.  207. 

With  these  rules  settled,  we  now  go  to  the  evidence, 
and  find  that  Wr  G.  Bissell  brought  action  against  his  first 
wife  for  divorce,  which  he  abandoned.  He  then  induced  his 
said  wife,  Elmira,  to  bring  action  against  him 
for  divorce  and,  after  some  negotiations  be- 
tween the  parties  it  was  finally  agreed  that  as  alimony  El- 
mira should  have  $2,500  and  that  $2,500  should  be  set  off  to 
Edna,  the  child,  for  her  support  and  education,  and  as  part 
of  the  alimony.  At  that  time  W.  G.  Bissell  was  worth  about 
<15,000.  The  $2,500  thus  agreed  upon  was  placed  in  the 
hands  of  a  trustee,  as  recited  in  the  decree  before  quoted. 
Nothing  was  said  at  the  time  about  this  being  an  advance- 
ment to  the  child,and  it  seems  to  have  been  allowed  on  the 
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theory  that  it  wa8  a  part  of  the  alimony  to  which  the  wife 
was  entitled,  but  placed  in  the  hands  of  a  trustee  for  the 
benefit  of  the  child.  The  custody  of  the  child  was  awarded 
to  plaintiff  in  the  divorce  case — Elmira  Bissell — and,  on  ac- 
count of  the  allowance,  W.  G.  Bissell  was  relieved  of  his 
legal  obligation  to  support  the  child.  There  is  testimony 
to  the  effect  that  W.  G.  Bissell  declared,  shortly  before 
his  death,  that  he  had  paid  his  daughter  Edna  all  that  he 
intended  her  to  have.  While  such  evidence  may  be  ad- 
missible for  the  purpose  of  showing  intent  at  the  time  the 
payment  or .  gift  is  made,  it  will  not  be  permitted  to 
change  the  character  of  the  transaction.  In  view  of  the 
circumstances  under  which  the  allowance  was  made,  we 
think  it  would  be  going  too  far  to  hold  that  the  amount 
awarded  Edna  should  be  treated  as  an  advancement.  In- 
deed, we  do  not  think  it  was  a  gift  at  all. 

•  IL  As  to  the  apportionment  of  the  incumbrance, 
which  amounted  at  the  time  of  the  trial  to  practically 
$11,000,  and  which  was  evidenced  by  a  mortgage  signed  by 
3.  hombstead:  ^^^^  ^'  ^'  ^issoU  and  Myrtle  Bissell,  it  is 
me^t'lfTn-  Well  Settled  that  the  homestead  will  be  pro- 
cumbrance.  ^qq^^q^^  jf  possible,  and,  to  accomplish  this 
result,  secondary  liability  only  is  imposed  upon  it.  Mc- 
Olothlenv.  Hite^  55  Iowa,  392;  WiUon  v.  Hardesty^  48 
Iowa,  515.  Moreover,  in  the  case  last  cit^d,  it  is  expressly 
held  that  the  widow  is  entitled  to  have  her  distributive 
share  so  set  aside  to  her  as  that  it  shall  not  be  liable  for 
incumbrances  in  which  she  has  joined  until  the  other 
property  covered  thereby  is  first  exhausted;  that  her  share 
is  not  to  be  burdened  with  any  part  of  the  incumbrance, 
unless  it  should  be  necessary  to  resort  to  it  after  exhaust- 
ing the  other  mortgaged  property.  The  referees  appointed 
to  set  aside  the  widow's  share  found  that  the  value  of  the 
land  was  $30,000,  and  that,  after  deducting  the  incum- 
brance against  it  it  was  worth  $19,000.  The  widow  was 
allotted  one  hundred  and  seventy-four  acres  of  land,  forty 
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acres  of  which  was  found  to  be  homestead,  and  not  charge- 
able with  any  part  of  the  incumbrance,  but  the  remainder 
of  the  land  was  charged  as  hitherto  stated,  and  the  portions 
assigned  to  defendants  were  each  charged  with  the  sum  of 
$4,074.  As  the  homestead  was  only  secondarily  liable,  and 
as  the  remainder  of  the  land  was  amply  sufficient  to  pay  the 
incumbrance,  we  see  no  error  in  the  decree  in  this  respect 

That  part  of  the  decree  charging  the  remainder  of  the 
land  assigned  to  the  plaintiff  with  its  proportion  of  the 
mortgage  incumbrance  is  not  complained  of  by  plaintiff 
or  defendants,  and  need  not  be  considered. 

It  is  contended  that  by  this  apportionment  the  widow 
received  more  than  one-third  in  value  of  the  real  estate  of 
which  her  husband  died  seised.  This  is  perhaps  true,  but 
it  results  from  the  nature  of  the  property  awarded  to  her. 
As  said  in  Mock  v.  Watson^  41  Iowa,  241,  "The  interest  of 
the  wife  is  not,  as  that  of  the  heirs,  made  subject  to  tlie 
rights  of  others  and  to  charges  against  the  ^estate."  The 
case  seems  to  be  ruled  by  Wilson  v..  Hardesty^  and  other 
like  cases.  The  widow  did  not,  by  executing  the  mort- 
gage, relinquish  her  homestead  rights  except,  in  so  far  as 
might  be  necessary  to  pay  the  remainder  of  the  mortgage, 
after  exhausting  the-  other  property  included  therein. 
See,  also.  In  re  LutkT^  Estate^  107  Iowa,  264. 

The  decree  is  in  all  respects  correct,  and  it  is  affirmed. 


W.  H.  Sleeper  v.  J.  L.  Murphy,  Appellant. 

Sale  of  Land  by  Agent :     unauthorized  contract:     ratipioation 

1     Where  a  real  estate  dealer  enters  into  a  contract  for  the  sale 

of   land  on  terms  other  and  diflFerent  from  those  given  him 

by  his  principal,  the  same  is  not  binding  upon  the  principal 

unless  subsequently  ratified. 
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Ratification :     byidbrce.       Where  by  the  conduct  and  correspond- 
2     ence  of  the  principal  he  ratifies  the  nnaathorized  contract  for 
the  sale  of  his  land  by  his  agent,  the  same  is  irrevocable. 
Evidence  considered  and  held  to  constitute  ratification. 

Appeal  from  O^jBtien  District  Cl^wr^.— Hon.  Wm.  Hutchht- 

80N,  Judge. 

Friday,  April  10,  1903. 

Action  in  equity  asking  the  specific  performance  of  a 
I  ontract  to  convey  land.  Judgment  for  the  plaintiff. 
The  defendant  appeals. — Afiirmed. 

Ernest  C.  Herrick  for  appellant. 

Carr^  Hewitt^  Parker  cfe  Wright  and  Milt  H.  Allen 
for  appellee. 

Shbrwin,  J.— On  the  23d  day  of  May,  1900,  the  de- 
fendant,  by  letter,  authorized  one  P.  A.   Edington  to  list 
lands  belonging  to  him  in  O'Brien  county  for  sale.     The 
I.    UNAUTHOR.    ^^^®^  ^®^*^  ^  ^^  made  at  $40  per  acre;  $1,500 
{mrt:*^tifio.  to  $2,000   cash  to  be  paid   at  the  time  the 
****^"*  contract  was  made,  and  the  balance  to  be  in 

payments  of  $600  each  year  thereafter  until  paid,  with  six 
per  cent,  interest,  payable  annually.  The  crop  of  that 
year  was  also  to  be  reserved  for  the  defendant.  On  the 
14th  day  of  June  following,  Edington  sold  a  half  section 
of  the  defendant's  land  to  the  plaintiff  at  $40  per  acre. 
Fifteen  hundred  dollars  of  the  price  was  to  be  paid  in  cash, 
and  the  balance  in  eighteen  payments,  represented  by  as 
many  notes,  drawing  six  per  cent  interest  from  March  1, 
1901,  and  made  payable  *'on  or  before,"  and  due  on  the 
1st  of  November  of  each  year.  A  written  memorandum 
of  the  sale  was  given  by  Edington  in  the  name  of  the  de- 
fendant. It  seems  hardly  necessary  to  say  that  the  terms 
of  this  sale  were  not  authorized  by  the  defendant,  or  bind- 
ing upon  him,  in  the  absence  of  a   ratification   thereof. 


184  Sleeper  v.  Murpht.  [120  Iowa 

Edington  had  no  authority  to  postpone  the  interest,  or  to 
make  the  notes  payable  on  or  before,  and  he  also  failed  to 
reserve  the  rent  as  required;  hence  the  defendant  was  not 
bound  by  the  contract  at  the  time  it  was  made,  and,  unless 
he  afterwards  ratified  it,  he  should  not  be  compelled 
to  perform  it. 

The  day  after  the  sale  was  made,  on  the  15th  of  June, 
Edington  wrote  the  defendant,  advising  him  thereof,  and 
stating  to  him  the  exact  and   true   terms   agreed   upon, 
1,   RATiFicA-      including  the  conditions  aa  to  the  notes,   and 
deuce.  stating  that  they  were  so  drawn  because  of 

the  reservation  of  the   1900  rent.     In  that  letter  he  asked 
the  defendant  to  execute  a  contract  for  the  land  in  the 
name  of  A.  W.  Sleeper,  and  send  it  on.     On  the  18th  day 
of  June,  Edington  again  wrote  the  defendant  relative  to 
the  matter;  calling  his  attention  to  the  reason   why  the 
interest  on  the  notes  was  postponed,  and  urging  a  ratifi- 
cation of  the  sale.     June  21st  the  defendant  .wiwte  to  Ed- 
ington saying:     "Your  letter  asks  me  to  use  name  of  *  A. 
W.  Sleeper'  in  making  papers,  while  the  copy  of  'Memor- 
andum of  sale'  sent  me  by  Mr.  Miller,  made   by  yourself, 
uses  the  name  of  the  purchaser  as  *W.  H.  Sleeper.'  Which 
is  right  and  what  is  the  reason  for  the  discrepancy?  When 
you  send  correct  name  of  the  responsible  party,  will  write 
you  again  in  a  day  or  two."    The  memorandum  of  the  sale 
referred  to  in  the  foregoing  letter  is  the  one  given  to  the 
plaintiff,  a  copy  of  which  was  received  by  the  defendant 
as  early  as  the  18th  of  June — only  a  day  or  two  after  he 
received  Edington 's  letter  of  the  15th.      It  conclusively 
appears,  then,  that  as  early,  at  least,  as  the  18th  <  f  June, 
the  defendant  was  filly  advised  oi  the  exact  terras  and 
conditions  upon  which  the  sale  had  been   made.      On  the 
28d  day  of  June,  Edington   again   wrote   the   defendant, 
giving  him  a  reason  for  the  mistake  in  the  name,  told  him 
who  the  purchaser  was,  again  urged  him  to  send  on  a  con- 
tract so  that  the  sale  might  be  closed,  and  advised  him 
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farther  that  the  plaintiff  had  then  begun  an  action  for 
specific  performance  of  the  contract.  Answering  that 
letter,  the  defendant  wrote  as  follows:  "Dear  Sir:  In 
replying  to  yours  of  the  23d  inst.,  would  say  that  I  have 
written  to  the  Recorder  of  O'Brien  County  to  inform  me 
as  to  the  number  of  acres,  according  to  the  land  records  of 
his  county,  and  as  soon  as  I  hear  from  him  I  will  prepare 
a  contract  and  send  you,  I  do  not  understand  why  your 
man,  Mr.  Sleeper,  should  seek  into  court  in  such  haste  as 
I  never  refused  to  make  a  contract,  and  should  I  have  sent 
you  the  papers  in  the  name  you  directed  it  would  have 
to  be  changed." 

With  a  copy  of  the  memorandum  of  sale  and  the 
several  letters  written  to  him  by  Edington,  to  which  we 
have  referred,  before  him,  and  without  having  interposed 
a  single  objection  to  the  terms  of  the  sale,  the  defendant 
finally  answered  the  numerous  appeals  of  Edington  for  a 
ratification  of  his  acts  in  this  last  letter,  and  at  the  same 
time  he  answered  the  suit  brought  against  him  by  the 
plaintiff  by  deliberately  promising  to  send  on  a  contract  to 
close  the  matter.  It  will  not  do  to  say  that  he  only  agreed 
to  send  on  such  a  contract  as  he  might  be  pleased  to  make. 
He  does  not  say  any  such  thing,  nor  can  it  be  implied  from 
the  language  of  his  letter.  On  the  other  hand,  when  it  is 
construed  in  connection  with  the  contemporaneous  corres- 
pondence, it  will  admit  of  no  such  interpretation.  If  the 
defendant  had  not  intended  to  ratify  the  sale  upon  the 
precise  terms  agreed  upon  by  the  plaintiff  and  Edington, 
he  would  not  have  written  as  he  did.  Having  ratified  the 
sale,  it  is,  of  course  fundamental  that  it  is  irrevocable. 

We  think  the  judgment  of  the  district  court  right,  and 

it  is    AFFIRMED. 


|144     S8i; 
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iS  1^      ^^  ^  LuTz,  Appellee,  v.  The  Anchor  Fire  Insurance  Oom- 
120    i36|  PANT,  Appellant. 

12    iS       Insurance:     verdict:     when  conclusive.     Where  the  evidence  is 

1  in  conflict  the  verdict  of  the  jury  is  conclusive. 

Waiver  of  Conditions  of  Policy.      A  provision  in  a  policy  of  insur- 

2  ance  that  its  conditions  cannot  be  waived  except  by  a  writing 
on  or  attached  to  the  jKjIicy  is  subject  to  waiver  by  the  con- 
duct of  the  comi)any  tending  to  justify  the  inference  that  com- 
pliance therewith  is  not  insisted  upon. 

Evidence:    waiver.      Evidence  in  the  case  considered  and  held  to 

8     warrant  the  jury  in  finding  that  the  company  by  its  acts  and 

conduct  waived  the  provision  that  if  additional  insurance  was 

effected  without  consent  of  the  company  it  would  avoid  the 

policy. 

Appeal  from  Buchanan  District  Court — Hon.  F.  0.  Platt, 

Judge. 

Friday,  April  10,  1903. 

Action  at  law  upon  a  policy  of"  fire  insurance.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  appeals. — 
AMrmed, 

Cook  (&  Zeachj  Sullivan  cfe  Sullivan  for  appellant. 

liansier  <&  Everett  for  appellee. 

Weaver,  J.— On  February  4,  1898,  defendant  issued 
to  plaintiff  a  policy  of  insurance  upon  a  building  in  the 
town  of  Fairbank,  Iowa,  for  a  term  of  six  years.  The 
building  was  destroyed  by  fire  on  the  night  of  December 
80,  1900,  and  this  action  is  brought  upon  said  policy  for 
the  loss  thus  sustained. 

The  appeal  presents  for  our  consideration  the  single 
defense  that  plaintiff,  after  the  date  of  the  policy  in  suit. 
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obtained  additional  insurance  upon  the  building  without 
defendant's  written  consent,  and  that  by  such  act,  accord- 
ing to  the  terms  of  the  contract,  the  policy  was  avoided, 
and  defendant  was  relieved  from  all  further  liability 
thereon.  The  plaintiflF  concedes  that  such  a  clause  is  con- 
tained in  the  policy,  and  that  he  did  in  fact  obtain  ad- 
ditional  insurance  about  December  1,  1900,  but  avers  that 
he  notified  defendant  of  such  act,  and  asked  consent 
thereto,  and  that  defendant,  instead  of  exercising  its  right 
to  insist  upon  a  forfeiture  of  the  contract,  waived  the  same, 
and  elected  to  treat  said  insurance  as  continuing  in  force, 
and  thereaft-er  made  demand  upon  plaintiff  for  subse- 
quently accruing  installments  of  premium. 

I.  Tfce  question  presented  is  almost  purely  one  of 
fact.  Under  familiar  rules  the  judgment  below  cannot  be 
reversed  for  want  of  evidence  unless  there  is  such  a  com- 
I.  vbrdict:  plete  lack  of  support  in  the  record  as  to  indic- 
Susivc.  ate  that  the  verdict  of  the  jury  is  the  result 

of  passion  or  prejudice.  Where  there  is  a  direct  conflict 
between  witnesses  concerning  a  material  fact  it  is  not  for 
us  to  determine  the  question  of  their  comparative  credi- 
bility. That  is  the  province  of  the  jury  alone,  and  we  are 
not  authorized  to  disturb  the  finding  simply  because  our 
minds  are  inclined  to  the  opposite  conclusion.  These  re- 
marks are  more  than  ordinarily  pertinent  to  a  record  such 
as  we  have  before  us.  There  is  an  irreconcilable  conflict 
in  the  testimony,  and  the  finding  of  the  jury  as  to  the 
truth  of  the  disputed  matter  is  decisive  of  the  merits  of 
the  litigation. 

PlaintiflF  and  the  witness  Agnew,  who  was  formerly 
defendant's  agent  at  Fairbank,  unite  in  testifying  that  on 
the  12th  of  December,  1900,  the  policy,  with  a  letter  giving 
notice  of  the  additional  insurance,  and  asking  consent 
thereto,  was  inclosed  in  an  envelope,  and  mailed  to  de- 
fendant at  Des  Moines,  and  that  the  policy  was  retained 
by  defendant,  without  responding  to  the  letter  or  request, 
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until  after  the  fire.  On  the  other  hand,  defendant's  wit- 
nesses say  that  the  package  was  not  received  at  Des  Moines 
until  December  81st,  and  was  contained  in  an  Envelope 
postmarked  at  Fairbank  on  that  day.  The  alleged  envelope 
was  produced  in  court,  but  plaintiff  and  his  witnesses  both 
assert  that  it  is  not  the  one  in  which  said  policy  was  sent 
but.,  i<  the  envelope  in  which  notice  of  loss  was  sent  to 
defendant  on  the  day  'after  the  fire,  a  notice  receipt  of 
which  is  denied  by  defendant.  Now,  as  the  question  of 
the  defendant's  alleged  waiver  turns  to  a  very  great  extent 
upon  the  fact  as,  to  the  time  when  the  notice  of  additional 
insurance  was  received,  the  determination  of  the  conflict 
between  Jthese  witnesses  is  of  prime  importance.  The 
2.  Waiver  of  policy  provided  that  the  taking  of  additional 
of  policy.  insurance  would  render  such  policy  void 
unless  written  consent  was  indorsed  thereon,  and  that  no 
person  acting  as  agent,  employe,  or  other  person  than  the 
secretary  or  assistant  secretary  of  the  defendant  could  in 
any  way  or  manner  waive  any  condition  of  the  contract, 
and  that  such  waiver  must  be  in  writing  on  or  attached  to 
the  policy.  It  is  also  true  that  no  such  express  written 
waiver  was  made,  or  was  ever  indorsed  upon  or  attached 
to  such  policy.  Defendant  had  the  undoubted  right,  if  it 
so  desired,  to  insist  upon  the  strict  letter  of  its  contract, 
and  treat  the  policy  as  avoided  from  the  moment  the  ad- 
ditional  insurance  was  procured.  On  the  other  hand,  it 
was  not  within  the  realm  of  legal  possibilities  that  it 
should  divest  itself  of  all  capacity  to  waive  any  contract 
ris;ht  it  possessed,  or  should  so  limit  the  manner  and  form 
in  which  a  waiver  may  be  expressed  that  such  limitation 
itself  might  not  be  waived.  This,  we  think,  is  substanti- 
ally the  holding  of  the  court  in  Ruthven  v.  American  Fire 
Insurance  Co.^  102  Iowa,  550.  If,  then,  we  assume,  as  the 
jury  evidently  found  that  notice  of  the  additional  insurance 
was  given  and  request  for  written  consent  thereto  made 
on  December  12,  and  thereafter  defendant  continued  to 
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treat  the  policy  as  in  force,  and  give  the  plaintiff  reasonable 
ground  to  believe  that  it  did  not  intend  to  insist  upon  the 
strict  terras  of  the  contract  in  this  respect,  then  the  question 
of  a  waiver  became  a  proper  one  to  submit  to  the  jury. 

It  appears  without  dispute  that  the  premium  on  the 
policy  had  been  paid  from  year  to  year  and  that  at  the 
time  of  the  alleged  notice  of  additional  insurance,  no  part 
3.   Evidence:     ^^  ^"^^  premium  was  past  due.     On  the  28th 
^^''^*"-  of  December  1900, — sixteen  days   after  the 

alleged  notice — defendant  notified  plaintiff  that  the  next 
installment  of  premium  would  fall  due  on  January  28, 
1901,  and  requested  prompt  payment  to  prevent  the  sus- 
pension or  avoidance  of  the  policy.  On  January  29,  1901, 
after  the  fire,  defendant  notified  plaintiff  of  the  maturity 
of  the  installment,  saying  to  him  that  if  not  paid  within 
thirty  days,  his  policy  would  be  suspended.  Both  of  these 
notices  were  subscribed  by  the  secretary  of  the  company, 
the  officer  named  as  having  power  to  waive  conditions  of 
the  contract.  On  April  9, 1901,  defendant,  by  its  attorney, 
made  further  demand  of  plaintiff,  and  informed  him  that, 
if  the  premium  was  paid  within  ten  days,  the  policy  would 
be  reinstated.  It  seems  very  clear  that,  if  defendant  was 
made  aware  of  the  act  avoiding  the  policy  on  or  about  the 
12th  of  December,  and  proposed  to  insist  upon  the  letter 
of  its  contract,  it  should  have  acted  consistently  with  that 
purpose.  It  could  not  treat  the  policy  as  void  for  the 
purpose  of  defense  to  an  action  to  recover  for  a  loss  there- 
after occurring,  and  at  the  same  time  treat  it  as  valid  for 
the  purpose  of  earning  and  collecting  further  premiums. 
Having  received  the  notice,  it  was  within  its  power  to 
ignore  the  failure  of  plaintiff  to  observe  the  precise  terms 
of  the  policy,  and  to  continue  to  treat  the  contract  of  in- 
surance as  still  of  binding  force  and  effect.  Bloom  v. 
Insurance  Co.^  94  Iowa,  359.  Whether  it  did  so  was  a 
material  question  of  fact,  upon  both  sides  of  which  there 
was  competent  testimony,  and  it  was  properly  submitted  as 
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such  in  the  instructions  given  by  the  trial  court.  No  objec- 
tion is  made  to  the  court's  charge,  save  in  a  general  way 
that  "each  and  all"  of  the  paragraphs  are  erroneous.  This 
is  insufficient  to  raise  any  question  for  our  consideration. 
We  find  no  reversible  error  in  the  record,  and  the 
judgment  below  is  affirmed. 


Daniel  and  Guy  Leonard,  Appellants,  v.  A.  B.  Wakkmah 
et  al.<f  Appellees. 

Counties:  repair  of  bridges:  mandamus.  Under  Code,  section 
422,  mandamns  will  not  lie  to  compel  a  board  of  supervisors 
to  make  repairs  to  comity  bridges,  where,  m  the  exercise  of 
their  discretionary  power,  they  have  refnsed  so  to  do. 

Appeal  from  Taylor  District  Court. — Hon.  R.  L.  Parrish, 

Judge. 

Friday,  April  10,  190a 

Plaintiffs  are  residents  of  Holt  township,  Taylor 
county,  this  state,  and  the  defendants  are  the  members  of 
the  board  of  supervisors  of  said  county.  In  their  petition 
plaintiffs  allege  that  a  county  bridge,  located  in  said  town- 
ship, and  forming  a  part  of  a  public  highway  in  said  town- 
ship, has  become  and  is  now  out  of  repair,  defective  and 
unsafe;  that  defendants,  as  such  board  members,  have 
personal  knowledge  of  the  impaired  condition  of  said 
bridge,  and  have  been  notified  thereof,  and  repairs  thereon 
demanded;  that  said  board,  in  violation  of  the  legal  duty 
enjoined  upon  it  by  law,  has  refused,  and  still  refuses,  to 
make  such  repairs;  that  plaintiffs  have  a  special  and  per- 
sonal interest  in  said  highway  bridge  independent  and 
separate  from  the  interest  of  the  general  public,  in  that 
they  are  prevented,  by  reason  of  the  present  condition 
thereof,  from  going  from  their  respective  homesteads  over 
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to  and  upon  other  lands  owned  by  them.  The  prayer  is 
that  defendants  may  be  compelled  by  mandamus  to  put 
said  bridge  in  a  state  of  repair  suitable  for  public  travel. 
To  the  petition  the  defendants  filed  a  demurrer,  in  which 
it  is  asserted  that  the  fact^  stated  do  not  warrant  the  relief 
demanded,  in  that  (1)  plaintiffs  seek  to  colnpel  by  man- 
damus the  performance  of  a  discretionary  act,  and  to  con- 
trol tliat  discretion;  (2)  plaintiffs  seek  to  compel  by 
mandamus  the  exercise  by  the  board  of  its  judicial  and 
discretionary  power,  alleging  at  the  same  time  that  such 
power  has  been  exercised  by  its  refusal  to  make  the  repairs 
demanded.  This  demurrer  was  sustained,  and  plaintiffs 
a  ppeal. — Affirmed. 

Artliaud  <&  Artftaud  and  T.  L.  Maxwell  for  appellants, 

Wm.  E.  Miller  for  appellees. 

Bishop,  0.  J. — There  is  but  one  question  presented  by 
this  record:  Does  the  law  make  it  the  duty  of  the  board 
of  supervisors  to  repair  county  bridges,  in  the  sense  that 
an  action  for  mandamus  will  lie  in  the  event  of  failure  and 
refusal?  Section  422  of  the  Oode  provides  that  the  board 
of  supervisors  at  any  regular  meeting  shall  have  the  fol- 
lowing powers:  **(18)  To  provide  for  the  erection  of  all 
bridges  which  may  be  necessary,  and  which  the  public 
convenience  may  require  *  *  *  and  to  keep  the  same 
in  repair."  By  section  4841  of  the  Oode  it  is  provided  that 
the  action  for  mandamus  will  lie  to  compel  a  board,  etc., 
to  do  an  act,  the  performance  of  which  the  law  enjoins  as 
a  duty  resulting  from  an  oflSce,  etc.  Where  discretion  is 
left  to  the  board,  mandamus  can  only  compel  it  to  act,  but 
cannot  control  such  discretion.  Such  are  the  only  pro- 
visions of  the  statute  having  direct  bearing  upon  the  ques- 
tion  we  have  before  us.  Counsel  for  appellants  concede 
that  in  the  matter  of  the  erection  of  brid^^es  the  power  is 
wholly  discretionary,  and  that,  accordingly,  tio  action  will 
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lie  to  compel  the  exercise  thereof.  But  they  contend  that 
when  once  a  county  bridge  has  been  erected  and  dedicated 
to  the  public  use,  it  becomes  the  legal  duty  of  the  board  to 
keep  the  same  in  repair,  and  this  duty  may  be  enforced  by 
a  resort  to  the  action  for  mandamus.  The  reading  of  the 
statute  does  ncJl  bear  out  this  contention.  The  power  is 
given  to  build  and  the  power  is  given  to  repair,  and  such 
is  neither  greater  nor  less  in  the  one  instance  than  in  the 
other.  In  such  a  case  power  to  act  is  simply  the  right  to 
act,  and,  there  being  no  words  in  the  statute  to  indicate  a 
contrary  intent,  it  must  be  held  that  it  is  not  within  the 
province  of  the  courts  to  determine  when  or  how  the  power 
shall  be  exercised.  Discretion  is  a  necessary  incident  to 
the  exercise  of  such  a  grant  of  power;  and  especially 
where,  as  in  this  case,  the  discretion  has  been  exercised, 
and  the  board  has  refused  to  make  an  appropriation  for 
the  purposes  of  repair,  we  think  such  refusal  must  be 
accepted  as  conclusive.  This  is  in  direct  line  with  the 
holding  in  State  v.  Morris^  48  Iowa,  192,  where  it  is  said: 
*If  no  bridge  had  ever  been  erected  at  the  point  in  ques- 
tion, it  would  scarcely  be  claimed  that  at  the  suit  of  a 
private  individual  the  board  coyld  be  compelled  to  con- 
struct one.  The  case  at  bar  is  not  different  in  principle 
from  the  one  supposed.  The  bridge  has  fallen  down  so 
that  the  road  is  impassable  until  a  new  bridge  is  erected. 
The  board  of  supervisors  have  acted  upon  the  matter,  and 
have  refused  to  make  any  appropriation  for  the  rebuilding 
of  the  bridge.  They  have  exercised  the  discretion  with 
which  the  law  invests  them,  and  this  discretion  it  is  not 
competent  for  the  courts,  through  the  writ  of  mandamus, 
to  control.  It  would  be  a  novelty  if,  after  the  board  of 
supervisors  have  determined  that  the  public  interests  do 
not  require  the  erection  of  a  bridge,  the  district  court 
should  upon  the  application  of  a  private  individual  overrule 
that  decision."    See,  also,  Denisonv.WattSyVIlo^t^&Si 
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In  support  of  their  contention,  counsel  for  appellants 
cite  a  line  of  cases  commencing  with  WiUon  cfe  Oustin  v. 
JeiFerson  County^  18  Iowa,  181,  wherein  the  doctrine  is 
announced  that  a  county  may  be  held  liable  for  injuries, 
resulting  in  damage,  caused  either  by  defective  construc- 
tion of  bridge^,  involving  negligence,  or  negligence  in 
failing  to  keep  the  same  in  repair.  The  authority  of  these 
cases  is  not  to  be  doubted,  but  the  principle  involved  has 
no  application  here.  In  its  broadest  signification  the  rule 
of  the  cases  cited  is  authority  only  for  the  proposition  that 
the  county  may  be  held  liable  for  specific  damages  proven, 
if  its  governing  board  shall  be  negligent  in  connection  with 
the  matter  of  building  a  bridge,  or,  having  elected  not  to 
rebuild  or  repair  a  certain  bridge,  if  it  shall  be  negligent 
in  not  taking  necessary  precaution  to  warn  and  protect 
innocent  and  unwary  travelers  from  a  dangerous  condition 
left  existing  in  connection  therewith.  The  duty  enjoined 
is  that  general  duty  which  the  law  places  upon  the 
shoulders  of  every  one  that  he  use  instrumentalities  ih  his 
charge,  or  under  his  control,  so  that  the  same  shall  not 
become  a  menace  to  the  lives  and  property  of  others. 
Manifestly,  such  rule  has  n^  relation  to  the  doctrine  an- 
nounced in  State  v.  Moryns^  supra.  The  essence  of  the 
holding  in  that  case  is  that  in  the  matter  of  building  and 
repairing  bridges,  the  duty  devolving  upon  county  boards 
is  a  discretionary  one;  that  it  is  a  duty  which  it  owes  to 
the  public  generally,  and  not  to  an  individual,  or  any  class 
of  individuals,  and  that  theexercise  thereof  cannot,  there- 
fore, be  controlled  by  a  resort  to  the  courts.  We  conclude 
that  there  was  no  error  in  the  ruling  upon  the  demurrer. 
— Apfirmed. 
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In  the  Matter  of  the  Guardianship  op  Lewis  L.  Gray,  a 
Minor,  S.  B.  Barnes,  Guardian. 

Guardian  and  Ward:  AOOOUNTiNa.  O,  as  guardian  of  a  minor, 
receiyed  1787.07,  and  thereafter  was  removed  and  defendant 
appointed,  who  was  C's  general  attorney  and  who  admitted 
shortly  before  O's  death  that  he  held  $980  of  the  minor's 
money.  As  attorney  for  0,  defendant  was  entitled  to  charge 
five  per  cent,  on  moneys  collected  and  disbursed  by  him,  and 
after  O's  death  defendant  rendered  an  account  as  such  attorney, 
which  showed  a  balance  of  $303.74,  which  amount  being  in- 
sufficient to  pay  his  commissions,  defendant  credited  himself 
with  $980.00  paid  the  minor's  estate  as  returned,  and  from  the 
balance  deducted  $900  commissions,  and  paid  O's  executor  the 
balance.  On  an  accounting  of  his  acts  as  guardian,  defendant 
was  i)roperly  required  to  pay  over  the  funds  of  his  ward, 
although  he  claimed  to  be  unable  to  find  where  the  same  had 
been  invested  •by  C. 

Appeal  from  Mills  District  Court. — Hon.  A.  B.  Thornell, 

Judge. 

Friday,  April  10,  1908. 

This  is  an  appeal  by  S.  B.  Barnes,  guardian  oi  Lewis 
L,  Gray,  a  minor,  from  the  judgment  of  the  district  court 
made  and  entered  upon  hearing  of  final  report  filed  by 
said  guardian.  The  opinion  sufficiently  states  the  facts. — 
Affirmed, 

A.  E.  Cook  and  TF.  S.  Lewis  for  appellant, 

E*  B.  Woodi'u^F  for  appellee. 

Bishop,  0.  J. — It  appears  that  prior  to  September  26, 
1895,  one  W.  M.  Coats  had  been  appointed  and  qualified  as 
guardian  of  said  minor,  Lewis  L.  Gray.  On  the  date  men- 
tioned. Goats  received  cash  belonging  to  said  minor  in  the 
Bum  of  $725,  and  on  October  16th  following  the  further 
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sum  of  $62.07.  In  the  early  part  of  the  year  1899  the  said 
Ooats  was  removed  as  guardian,  and  S.  B.  Barnes  was 
appointed  and  qualified  in  his  stead.  In  November,  1900, 
Coats  died,  and  W.  W.  Micklewait  was  appointed  and 
qualified  as  executor  of  his  estate.  The  abstract  is  some- 
what confusing  as  to  the  facts,  but  therefrom  we  gather 
that  in  December,  1900,  the  said  Barnes  filed  his  final 
report — his  ward  having  in  the  meantime  reached  the  age 
of  majority— ^in  which  he  refers  to  the  amounts  of  money 
coming  into  the  hands  of  his  predecessor,  Ooats,  but  says 
he  has  been  unable  to  find  where  such  funds  have  been 
invested.  We  are  left  to  infer  that  it  is  asserted  in  the 
report  that  no  property  in  fact  ever  came  to  his  hands, 
that  there  is  no  probability  that  anything  will  ever  be 
realized  out  of  the  Coats'  estate,  and  that  accordingly  the 
guardian  is  asking  for  his  discharge.  To  such  final  report 
the  said  Lewis  L.  Gray  filed  written  objections,  in  which 
it  is  asserted  tliat  the  moneys  collected  by  Coats  were 
afterwards  received  by  Barnes,  and  that  he  (said  Barnes) 
now  has  about  $950,  which  he  retains  and  refuses  to  pay 
over.  The  executor  of  the  estate  of  Ooats  and  the  sureties 
on  the  guardianship  bond  of  Coats  appear  and  join  with 
Gray  in  making  such  objection. 

It  appears  that  in  March,  1899,  Ooats,  who  was  about 
to  go  away  from  his  home,  gave  to  Barnes  a  general  power 
of  attorney,  authorizing  him  to  take  possession  of  and 
transact  all  business  in  which  said  Coats  was  interested. 
Barnes  proceeded  to  execute  such  power,  and  in  Decem- 
ber, 1900,  after  the  death  of  Coats,  he  rendered  to  Mickle- 
wait, executor,  an  account  of  his  doings  as  such  attorney 
in  fact.,  from  which  it  appears  that  on  October  14,  1899, 
among  other  disbursements,  he  charged  to  Coats  an  item 
of  $080  on  account  of  the  Coats  guardianship  of  L.  L.  Gray. 
By  letters  of  date  August  15,  1900,  and  September  13, 
1900,  Barnes  admitted  that  the  Gray  money  was  in  hie 
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hands,  in  the  sum  of  $980.  He  also  testifies  as  a  witness 
in  this  proceeding  that  he  had  in  fact  paid  to  himself  as 
gnardian  said  sum  of  money  out  of  the  funds  in  his  hands 
belonging  to  Goats.  It  seems  that  in  making  his  filial 
accounting  to  Micklewait,  executor,  he  claimed  that  by 
virtue  of  an  agreement  with  Ooats  he  was  entitled  to 
charge  for  his  services  the  sum  of  five  per  cent  on  all 
moneys  collected  and  disbursed  by  him.  The  amount 
shown  to  have  been  collected  in  that  behalf  was  $18,016.37, 
and  the  disbursements,  not  including  compensation, 
$17,812.68;  leaving  a  balance  of  $20a74.  Such  being  the 
state  of  the  account,  a  settlement  was  attempted  to  be 
made  by  Barnes  with  the  executor.  Therein  he  proceeded 
to  give  himself  credit  for  the  sum  of  $980,  "money  paid 
Gray  estate  returned'';  thus  making  the  balance  in  his 
hands  $1,183.74,  from  which  sum  he  then  deducted  the 
amount  of  the  compensation  claimed  by  him,  being  $900.81, 
and  thereupon  turned  over  the  balance,  or  $282.98,  to 
Micklewait  executor. 

One  of  the  grounds  upon  which  Barnes,  in  his  testi- 
mony, now  attempts  to  justify  his  course  as  above  referred 
to,  is  that  the  moneys  paid  over  to  himself  as  guardian,  as 
shown  in  his  account,  and  as  reported  by  him,  in  point  of 
fact  belonging  to  another  estate,  of  which  Coats  was  the 
legal  representative,  and  should  not,  therefore,  have  been 
credited  to  the  matter  of  the  Gray  guardianship.  It  is 
suflScient  answer  to  this  contention  to  say,  without  going 
into  details,  that  it  appears  from  his  own  testimony  that 
the  amount  due  from  Ooats  to  such  other  estate  was  fully 
settled  by  him  (Barnes)  from  other  funds  in  his  hands 
under  an  order  and  approval  of  court  Another  ground  of 
excuse,  which  comes  to  the  surface  for  the  first  time  in  his 
testimony,  is  that  he  had  learned  in  some  way  that  the 
Gray  moneys  had  been  invested — ^just  how,  it  is  not  clear 
— in  an  equity  in  some  lands,  and  that  the  same  could  not 
be  realized  upon  because  of  the  sale  or  appropriation  of 
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such  lands  under  a  prior  claim  or  lien.  This  excuse  is  not 
only  shadowy  in  the  extreme,  but  it  is  in  direct  contradic- 
tion to  all  his  former  statements.  The  court  below 
evidently  took  the  view^  in  which  we  concur,  that  Barnes, 
surprised  at  finding  the  final  balance  in  his  hands  belong- 
ing to  the  Goats  estate  insufficient  to  pay  his  claimed  com- 
pensation, concluded  to  readjust  the  account  so  as  to  pay 
himself  in  full  at  the  expense  of  Gray,  his  ward.  That 
such  conduct  cannot  be  approved  must  be  apparent. 

The  court  below,  by  its  judgment,  ordered  payment 
to  Gray  by  Barnes  of  the  sum  shown  to  have  been  received 
by  him,  with  interest^  less  the  sum  paid  to  Micklewait, 
executor,  which  latter  sum  is  ordered  paid  to  Gray  by  said 
executor.     Such  judgment  meets  our  approval,   and  it  is 

APVIRHED. 


William  Hamilton,  Appellee,  v.  Mendota  Goal  &  MiNiNe 
GoMPANY,  Appellant. 

Master  and  Servant :     declarations  of  present  pain.     In  a  per* 

1  sonal  injury  action,  deolarations  of  plaintiff  regarding  present 
pain  are  competent. 

Entries  to  Mines:     custom.      Evidence  as  to  cnstom  of  height  and 

2  width  of  entries  to  mines  in  the  same  district  is  admissible. 

Objection  to  Evidence:     oare:     expert  testdcony.     An  objection 

3  that  evidence  is  incompetent  because  ''measuring  degrees  of 
care''  will  not  support  a  contention  that  the  matter  inquired 
about  was  not  a  subject  of  expert  testimony. 

Same.     In  an  action  for  a  personal  injury  in  a  coal  mine  entrance, 

4  a  witness  was  asked  **Oan  you,  from  your  experience,  find  out 
all  about  your  entry  in  one  or  two  trips''  ?  An  objection  that 
the  same  does  not  call  for  a  custom  or  use  does  not  go  to  its 
competency  as  expert  testimony. 

Negligence:    msTRUOTioN.     An  instruction   that  defendant,   as  a 

5  matter  of  law,  was  required  to  keep  the  entry  to  its  mine  of 
uniform  height  and  width,  was  properly  refused,  as  any  ques- 
tion of  negligence  in  failing  to  furnish  plaintiff  a  safe  place 
to  work  was  for  the  jury. 
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Conflict  in  Evidence:      remarks  of  counsel:      XNBTRUonoNa  HB- 

6  OARDiNG.  An  instmction  which  assumes  that  certain  evidence 
is  undisputed,  when  in  fact  tliere  is  a  conflict,  or  one  directing 
the  jury  to  disregard  statements  of  counsel  made  in  argument 
where  it  appears  they  were  mstde  in  response  to  opi)08ing 
counsel,  should  be  denied. 

Negligence:    bvidenoe:     inotruotion.     Where  the  plaintiff  was 

7  injured  while  at  work  in  an  entry  to  a  mine,  by  a  rock  pro- 
jecting from  the  ceiling  of  the  passage,  the  court  cannot  say 
as  a  matter  of  law  that  the  injury  was  the  result  of  his  neg- 
ligence, but  it  is  a  case  for  the  jury  to  determine  from  all  the 
circumstances. 

Appeal    from  Appanoose  District    Court. — Hon.    M.    A. 
Koberts,  Judge. 

Friday,  April  10,  190a 

Action  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintiff  while  acting  as  a  driver  in  defendant's 
coal  mine.  Trial  to  a  jury,  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — AMrmed. 

W.  E.  Blake  and  F.  S.  Payne  for  appellant. 

C.  F.  Howell  and  G.  H.  Elgin  for  appellee. 

Deemer,  J. — Plaintiff,  while  in  the  employ  of  the 
defendant  as  a  driver  of  mules  in  an  entry  of  defendant's 
coal  mine,  received  the  injuries  of  which  he  complains, 
while  riding  on  a  car  in  the  mine,  in  coming  in  contact 
with  the  roof  or  side  of  the  entry.  The  negligence  charged 
is  that  the  entry  was  not  of  sufficient  height,  in  that  it  was 
but  three  feet  and  five  inches  high,  while  it  should  have 
been  at  least  five  feet,  and  was  not  properly  "brushed,"  in 
that  a  rock  from  the  top  and  north  side  of  said  entry  pro- 
jected to  a  point  within  three  feet  of  the  center  of  the 
track  laid  therein  on  which  the  cars  ran,  while  on  the  other 
side  the  distance  was  something  over  five  feet — in  other 
words,  that  the  projecting  rock  hung  over  the  track  from 


April  1908]  Hamilton  v.  Mendota  Goal  &  Mining  Co.     149 

the  right  rib  of  the  coal  from  the  roof  of  the  said  entry  for 
the  space  of  about  three  feet,  whereas  it  should  have  been 
at  least  six  feet  above  the  track;  that  the  roof  should  have 
been  uniform,  apd  as  high  on  one  side  of  the  track  as  on 
the  other,  according  to  the  prevailing  custom  in  the  coal 
district  of  Appanoose  county.  In  brief,  the  charge  is  that 
there  was  a  rock  hanging  down  from  the  roof  on  one  side 
of  the  entry  which  was  but  three  feet  from  the  track  on 
which  the  cars  ran,  while  on  the  other  side  the  roof  was 
fully  five  feet  high.  While  sitting  on  a  coal  car  which  was 
being  hauled  through  the  entry  by  a  mule  which  plaintiff 
was  driving,  the  plaintiff  came  in  contact  with  this  rock, 
and  received  the  injuries  of  which  he  complains.  The 
accident  occurred  while  plaintiff  was  making  his  second 
trip  through  the  entry.  He  was  an  experienced  driver, 
and  had  worked  for  years  in  coal  mines. 

Several  errors  are  assigned  as  to  rulings  on  evi- 
dence, and  in  the  giving  and  the  refusal  to  give  certain 
instructions  asked  by  the  defendant.  Some  other  alleged 
errors  occurring  during  the  trial  will  also  be  considered. 

First,  then,  as  to  the  rulings  on  evidence:  We 
shall  not  mention  all,  as  twenty  or  more  are  assigned, 
some  of  which  involve  questions  which  have  long  been 
regarded  as  settled. 

Witnesses  were  permitted  to  testify  as  to  declara- 
X.  DECLAKA-       tions    of  plaintiff  tending   to   show   present 

TIONS  of  ^  t  fr         '  mi    • 

present  payi.  pain    and   suffering.       This     evidence     was 
clearly  competent. 

Other  witnesses  were  permitted  to  testify  to  the 
custom  in  that  particular  mining  district  as  to  the  height 
and  width  of  entries.  It  was  what  is  known  as  a  "low 
a.  Entries  to     coal  district,"  and  sucli  testimony  was  admis- 

custom.  sible.  Cushmanv.  Fuel  Co.^  116  Iowa,  618; 
Taylor  V.  Star  Coal  Co.y  110  Iowa,  47;  Forbes  v.  Boone 
Valley  Co.^  118  Iowa,  101. 
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This  excerpt  from  the  record  will  show  the  next  ruling 

complained  of:    "  What  do  you  say,  as  a  man  of  experience 

in  mining  matters,  whether  it  would  be  improper  practice, 

objbction      ^^  ^^  ordinary  entry,  to  sit  on  a  thin  slab  of 

S^«5«rt    coa.1  placed  on  the  corner  of  a  box — sit  on  that 

testimony.        ^j^^  ^j^j^  j^-^  j^^^  ^^  ^.j^^    ^^jj    ^j^^j^^^  j^.^    ^^^^ 

inclined  forward?  What  do  you  say  as  to  whether  that 
would  be  a  proper  method  for  a  driver.  (Defendant 
objects  tD  this  as  incompetent,  measuring  degrees  of  care. 
Overruled.  Exception.)  A.  It  would  be  a  proper  place 
to  sit,  providing  the  car  was  not  built  too  high.*'  The 
statement  of  fact  contained  in  the  question  correctly  stated 
the  position  which  plaintiff  said  he  was  in  when  he  re- 
ceived his  injuries.  The  contention  now  made  is  that  the 
question  called  for  a  matter  which  was  not  the  subject  of 
expert  testimony,  and  that  it  usurped, thfe  functions  of  the 
jury.  While  the  objection  of  incompetency  calls  in  ques- 
tion the  admissibility  of  the  evidence  offered,  yet,  when 
to  that  objection  a  specific  reason  is  given,  the  court  is 
justified  in  relying  on  the  reason  assigned  in  making  its 
ruling.  The  objection  in  question  was,  in  effect,  that  the 
testimony  was  not  competent,  because  measuring  degrees 
of  care.  Such  an  objection  does  not  furnish  support  for 
the  argument  now  made  against  the  admissibility  of  the 
offered  evidence.  Moreover,  the  ruling,  even  if  erroneous, 
was  without  prejudice,  because  of  the  nature  of  the  answer 
given.  This  answer  amounted  to  nothing,  for  the  witness 
made  it  depend  upon  the  height  of  the  car,  which  he  did 
not  pretend  to  state,  and  the  jury  certainly  gained  no  light 
therefrom.  The  witness  thereafter,  without  objection, 
proceeded  to  state  his  opinion  as  applied  to  the  facts;  and 
counsel  cannot,  in  view  of  this  record,  rely  upon  the  al- 
leged error.  Moreover,  appellant  entered  upon  the  same 
field  of  inquiry,  and  cannot  be  heard  to  complain.  Ware 
Co.  V.  Anderson^  107  Iowa,  281,  and  authorities  cited. 
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This  witness  was  asked  on  re- examination  the  follow- 
ing:   "Can  you,  from  your  experience,  find  out  all  about 
your  entry  in  one  or  two  trips?"      Defendant  objected  to 
this  as  not  a  matter  of  custom  and  use,   and 

4.  Sams.  ' 

moved  to  strike  it  out.  This  was  overruled, 
and  witness  answered,  "No,  sir.'*  The  argument  proceeds 
on  the  theory  that  this  was  not  a  matter  of  expert  testi- 
mony, and  that  the  witness  was  substituting  himself  for 
the  jury.  Manifestly,  no  such  point  was  made  in  the  trial 
court.  The  objection  that  it  was  not  a  matter  of  custom 
and  usage  does  not  raise  any  such  point.  Moreover,  the 
^ross-examination  was  such  as  to  justify  the  court  in  per- 
mitting the  question  to  be  answered. 

These  are  all  the  rulings  on  evidence  which  we  deem 
it  necessary  to  consider. 

II.  Defendant  asked  something  like  ten  instructions, 
which  were  each  and  all  refused  by  the  court.  It  also 
complains  of  three  instructions  given  by  the  trial  court  on 

5.  negli-  its  own  motion.     In  some  of  the  instructions 

obncb:  in- 

strucuoas.  askod,  the  court  was  requested  to  state,  as  a 
matter  of  law,  that  defendant  was  not  required  to  keep 
its  entry  of  uniform  width  and  height  for  its  entire  dis- 
tance. This  was  refused,  and  rightly  90,  because  the 
matter  of  negligence  of  the  defendant  in  failinu  to  furnish 
plaintiff  a  safe  place  to  work  was  one  of  fact  for  the  jury, 
under  proper  instruction  relating  to  the  degree  of  care 
required  of  it.  These  general  instructions  were  given,  and 
the  matter  was  properly  submitted  to  the  jury.  Instruc- 
tions were  also  asked  regarding  the  degree  of  care  required 
of  plaintiff.  In  so  far  as  correct,  they  were  embodied  in 
the  charge  as  given. 

Complaint  is  made  of  the  court's  refusal  to  give  an 
instruction  to  the  effect  that  no  custom  as  to  the  height  of 
entries  had  been  established  in  the  case.  This  complaint 
is  clearly  without  merit,  for  a  great  deal  of  evidence  was 
introduced  on  this  proposition  by  both  parties. 
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This  instruction  was  also  asked  and  refused:  "(8)  It 
is  the  undisputed  evidence  of  all  the  witnesses  who  testi- 
fied on  the  subject  that  the  mule  driver  must  be  on  the 
6.  CONFLICT  lookout  for  dangers,  and  should  keep  his  body 
w^rlS'Sf *  at  l^ast  as  low  as  the  mule,  in  order  to  safely 
stnirtioni""  pass  low  places.  If  you  believe  plaintiff 
regar  mg.  ^jq^jJ^^  j^y  keeping  himsolf  in  line  with  his 
mule,  and  his  body  as  low  as  the  top  of  his  mule — he  would 
have  avoided  the  accident  which  caused  his  injuries— then 
his  failure  to  do  so  would  be  negligence  on  his  part,  and 
your  verdict  will  be  for  the  defendant."  This  instruction 
was  properly  refused,  because  it  assumes  that  certain 
evidence  was  undisputed,  whereas  there  was  a  conflict 
therein.  Moreover,  such  an  instruction,  were  it  based  on  a 
correct  hypothesis,  .would  have  tended  to  mislead  the 
jury,  for  the  resason  that  the  jury  was  authorized  to  find 
that  at  the  point  in  question  the  ground  between  the  ties 
of  the  track  had  been  dug  out  to  a  depth  of  from  ten  inches 
to  one  foot  without  plaintiff's  knowledge,  which,  of  course, 
would  lower  the  mule,  and  allow  him  to  pass  through 
without  in  any  manner  affecting  the  car.  He  might  have 
kept  his  head  on  a  level  below  that  of  the  mule  at  other 
places,  and  yet  have  been  struck  by  the  protruding  rock 
which  caused^the  injury. 

Refusal  to  give  an  instruction  directing  the  jury  to 
disregard  certain  statements  said  to  have  been  made  by 
appellant's  counsel  in  argument  is  complained  of.  There 
is  no  proper  record  showing  that  statements  were  made 
which  would  have  justified  such  an  instruction.  In  so  far 
as  we  have  any  record,  it  appears  that  whatever  remarks 
were  made  were  in  response  to  statements  made  in  ar^ju- 
ment  by  defendant's  counsel. 

III.  An  instruction  given  by  the  court  with  refer- 
ence to  the  effect  to  be  given  evidence  regarding  a  custom 
prevailing  in  the  district  as  to  the  height  of  the  entries, 
and  the  manner  of  constructing  them,  is  complained  of. 
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The  instruction  need  not  be  set  out,  as  it  embodied  correct 
rul?8  of  law,  as  heretofore  announced  by  this  court.  See 
cases  heretofore  cited  in  the  first  division  of  this  opinion, 
and  also  Couch  v.  Watson  Co*^  46  Iowa,  17;  Spaulding  v. 
R.  Co.^  98  Iowa,  212,  and  cases  cited. 

Another  instruction  is  said  to  be  erroneous  because  it 
assumes  a  state  of  facts  which  were  in  dispute  to  be 
true.  There  is  no  merit  in  the  complaint,  for  there  was 
no  such  assumption. 

The  last  instruction  related  to  damages  for  future  pain 
and  suffering.  It  is  sustained  by  the  following  among 
other  cases:  Bailey  v.  Centerville^  108  Iowa,  28;  Kendall 
V.  City  of  Alhiaj  73  Iowa,  246.  There  was  evidence  as  to 
future   pain  and  suffering. 

IV.  In  the  motion  for  a  new  trial,  complaint  is  made 
of  misconduct  of  counsel  in  argument.  We  have  already 
covered  this  point  in  another  part  of  the  opinion,  and  need 
not  consider  the  inatter  here. 

Lastly,  it  is  argued  that  the  verdict  is  contrary  to  the 
instruction  and  unsupported  by  the  evidence.  We  shall 
not  set  out  the  evidence  in  full.  There  was  a  conflict  as  to 
7    NEou-  most  of  the  material  issues.     The  principal 

denccTiS^'  point  relied  upon  by  appellant  is  that,  as  the 
structions.  jjjule  wout  through  in  safety,  plaintiff,  had  he 
been  observant  of  his  surroundings  might,  also  have  gone 
through.  It  should  be  remembered  in  this  connection  that 
plaintiff  had  other  duties  to  perform  than  to  keep  a  wat<3h 
on  the  roof  of  the  mine.  He  had  a  right  to  assume  that 
his  master  had  done  his  duty,  and  that  he  would  not  be 
exposed  to  unusual  hazards.  He  was  required  at  the  point 
in  question,  because  of  the  nature  of  the  track,  to  keep  a 
close  watch  of  his  cars,  to  see  that  they  did  not  become 
uncoupled,  or  that  any  other  accident  should  happen  to 
them.  He  had  been  in  the  mine  but  a  few  hours,  and, 
while  he  had  theretofore  passed  the  place  three  times,  his 
attention  was  not  called  to  the  protruding  rock.     Indeed, 
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he  was  told  by  the  pit  boss  before  going  into  the  entry 
that  it  was  about  the  same  height  all  the  way  through. 
The  earth  between  the  rails  at  this  point  was  dug  out  so 
the  mule  could  pass  through  under  the  rock  without  strik- 
ing it  This  the  plaintiff  did  not  know.  We  are  not  just- 
ified, under  circumstances,  in  saying,  as  a  matter  of  law, 
that  he  should  have  seen  and  avoided  the  rock.  The  case 
seems  to  have  been  for  a  jury,  and  we  are  not  disposed 
to  interfere  with  the  verdict.  Our  conclusions  find  sup- 
port in  Blazenic  v.  la.  (&  Wis.  Coal  Co.^  102  Iowa, 
708;  CoT8on  v.  Coal  Hill  Co.^  101  Iowa,  228;  Mosgrove 
V.  Ziniblemaii^  110  Iowa,  171. 

Appellant's  motion  to  strike  appellee's  abstract  is 
overruled. 

There  is  no  reversible   error,   and  the  judgment  is 

APFIBMSD. 


The  State  op  Iowa  v.  D.  D.  Donahue,  Appellant. 

Intoxicating  Liquors:     plaob  of  SAiiS :    indictment.    In  a  proseon- 

1  tion  for  maintainiug  a  place  for  the  illegal  sale  of  liqaor,  it 
is  not  necessary  that  the  indictment  negative  defendant's  right 
to  sell  or  specify  the  violations  of  the  law. 

Sale  of  Liquor,     single  room.     Code,  section  2448^  which  provides 

2  that  selling  or  keeping  for  sale  of  intoxicating  liqnors  shall 
be  carried  on  in  a  single  room,  does  not  prohibit  an  opening 
into  a  refrigerator  room  which  cannot  be  used  either  as  an 
exit  or  place  for  buying  or  drinking  liquor. 

Appeal  from  Jones  District   Court. — Hon.  H.  !!•  Kemlbt, 

Judge. 

Saturday,  April  11,  1903. 

OoNViOTioN  on  indictment  for  illegal  sale  of  liquor. 
Defendant  appeals. — Reversed, 
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Welch  <&  Welch  for  appellant. 

Chas.  W.  Mullan^  Attorney  General,  and  Ch^s.  A. 
Van  Vleckj  Assistant  Attorney  General,  for  the  State. 

MoOlain,  J. — It  is  not  necessary,  in  an  indictment  for 
maintaining  a  place  for  the  illegal  sale  of  intoxicating 
liquor,  to  negative  defendant's  right  to  sell    under  the 

1.  PLACE  of       mulct  law,  nor  to  specify  in  what  respect  the 
mcnt.  mulct  law  has  been  violated  by  defendant  in 

conducting  his  saloon.  Code,  section  2424.  Ritchie  v* 
Zalesky^  98  Iowa,  589;  State  v.  Van  Vliet^  92  Iowa,  476; 
State  V.  Pressman^  108  Iowa,  452;  Battel  v.  Hobson^  107 
Iowa,  647.  It  is  for  the  defendant  in  the  first  instance  to 
introduce  evidence  of  compliance  with  the  conditions  of 
the  law.  It  was  admitted  by  the  prosecution  that  defend- 
ant was  authorized  to  conduct  a  saloon  under  the  pro- 
visions of  the  mulct  law.  Defendant  sought  to  show  a 
compliance  with  these  provisions  as  to  the  method  of  con- 
ducting his  saloon.  There  was  evidence  tending  to  show 
that  he  violated  these  conditions  by  selling  to  a  person 
who  was  a  drunkard.  See  Code,  section  2448,  paragraph 
10.     This  question  was  properly  submitted  to  the  jury. 

But  the  court  also  submitted  the  question  whether 
defendant  had  violated  the  conditions  of  the  law  by  hav- 
ing, as  a  part  of  his  saloon,  an  inner  room,  connected  with 

2.  Sale  of  the  main  room  by  a  door  other  than  the  one 
room.'           used  for  entrance  or  exit  from  or  to  the  public 

street.  Section  2448,  paragraph  4.  On  this  point  the 
evidence  was  cl^ar  and  without  conflict  that  in  one  corner 
of  the  room  used  as  a  saloon  had  been  constructed  what  is 
called  by  the  witnesses  a  refrigerating  or  cooling  room,  or 
ice  box,  the  top  of  it  below  the  ceiling  of  the  main  room, 
and  the  interior  of  it  about  nine  by  sixteen  feet  in  size, 
less  than  six  feet  in  height  and  connected  with  the  main 
room  by  a  door  large  enough  to  admit  of  a  person  entering 
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by  stooping.  This  room  had  no  windows  nor  ventilation, 
and  was  lined  with  zinc.  In  it.,  partitioned  from  the  bal- 
ance of  the  room  by  slats,  was  a  rack  in  which  ice  was  kept; 
this  rack  communicating  with  the  outside  by  an  opening 
about  two  feet  square,  through  which  blocks  of  ice  were 
shoved  into  the  rack  when  it  was  filled.  Aside  from  this 
opening  for  the  admission  of  ice  and  the  door  into  the 
main  room,  neither  the  refrigerating  room  itself  nor  the 
rack  had  any  connection  with  the  outside.  The  room  was 
used  as  a  place  for  storing  kegs  of  beer,  being  large  enough, 
as  one  witness  thought,  to  accommodate  a  carload  of  kegs. 
The  kegs  from  which  beer  was  being  drawn  for  sale  were 
also  kept  in  this  room,  being  connected  with  faucets  from 
which  the  beer  was  drawn  out  back  of  the  bar  in  the  main 
room.  In  short,  this  so-called  refrigerating  or  cooling 
room  was  simply  a  large  ice  box  for  the  purp:  se  of  keep- 
ing beer  cool  while  stored  awaiting  sale,  and  it  was  incap- 
able of  use  for  any  other  purpose. 

The  language  of  the  Code  describing  the  conditions 
imposed  on  those  who  are  allowed  by  the  mulct  law  to 
carry  on  the  business  of  selling  liquor,  so  far  ashavin^i  any 
possible  application  to  this  phase  of  the  case,  is  as  follows: 
**Said  selling  or  keeping  for  sale  of  intoxicating  liquor 
shall  be  carried  on  in  a  single  room,  having  but  one  entrance 
or  exit,  and  that  opening  upon  a  public  street.  The  bar 
where  liquors  are  furnished  shall  be  in  plain  view  from 
t  le  street,  unobstructed  by  screens,  blinds,  painted  win- 
dows or  any  other  device.  There  shall  be  no  chairs, 
benches,  nor  any  other  furniture  in  front  of  the  bar,  and 
only  such  behind  the  bar  as  is  necessary  for  the  attend- 
ants." Code,  section  2448,  paragraph  4.  'Two  objects 
seem  to  have  been  within  the  view  of  the  legislature  in 
using  this  language:  First,  to  have  all  portions  of  the 
room  used  by  those  buying  or  drinking  intoxicating  liquors 
in  the  place  open  and  visible;  and,  second,  to  prevent  the 
maintenance  of  any  exit  from  or  entrance  to  the  room 
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other  than  through  one  main  opening  to  the  public  street. 
We  have  held  that  a  second  entrance  or  exit  is  prohibited 
although  it  may  be  in  fact  used  only  by  the  proprietor  and 
his  employes.  State  v.  Giiford^  111  Iowa,  648.  We  have 
also  held  that  a  second  door,  opening  into  an  oflSce  through 
which  one  could  pass  from  the  main  room  to  the  street 
otherwise  than  through  the  principal  entrance  is  prohib- 
ited. Eitchie  V.  Zalesky^  98  Iowa,  689.  In  this  last  case 
some  reference  is  made  to  a  refrigerating  room,  but  it  was 
not  directly  held  that  the  opening  for  entrance  and  exit, 
connecting  that  room  with  the  saloon,  was  a  violation  of 
the  statute.  We  have  also  held  that  a  door  for  entrance 
from  and  exit  to  a  room  or  shed  in  which  liquors  were 
stored  was  a  violation  of  the  statute  {State  v,  Bussamus^ 
108  Iowa,  11);  and,  further,  that  a  door  connecting  the 
main  room  with  a  store  room,  in  which  were  kept  articles 
to  be  used  for  lunches,  was  a  violation.  Oarrett  v.  Bishop^ 
113  Iowa,  23. 

In  none  of  these  cases  has  it  been  decided  that  to  main- 
tain, in   connection  with  the   main   loom,  a  refrigerating 
room,  which  by  reason  of  its  construction  could  not  be  used 
for  any  other  purpose,  was  a  violation  of  the  statute.     It 
is  to  be  noticed  that  the  language  of  the  statute  does  not 
refer  to  a  door,  but  to  an  entrance  or  exit,   and  while  it 
may  be  conceded  that,  if  the  entrance  or  exit  is  to  another 
room,  to  which  persons  might  resort  for  the  purpose  of 
buying  or  drinking  liquor,  there  is  a  clear  violation  of  the 
statute,  even  though  there  is  not  an  outside  door  to  such 
other  room  through  which  people  may  come  and  go,  never 
theless    we  think   that  an  opening    into   a   refrigerating 
room,  which  cannot  be  used  either  as  a  passage  way  or  as 
a  place  for  buying  or  drinking  liquor,   is  not  prohibited. 
The  same  reasoning  is  applicable  to  the  statutory  language 
relating  to  publicity.     It  is  no  doubt  intended  that  there 
shall  be  no  place  where  persons  can  be  screened  from  the 
view  of  others  in  the  room  while  buying  or  drinking  liquor. 
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But  the  court  Wcnt  further  in  its  instructions,  and  said: 
"The  intention  of  the  law  is  that  there  shall  be  no  place 
about  the  saloon  where  any  one  can  be  concealed  from  full 
view  of  those  who  may  be  in  the  saloon  or  in  front  of  the 
same."  This  statement  is  too  broad  as  to  the  intention  to 
be  drawn  from  the  language  of  the  statute.  The  object 
seems  not  to  be  specifically  to  prevent  a  person  from  con- 
cealing himself,  which  he  might  do  in  an  empty  barrel  or 
in  a  wood  box,  but  from  being  enabled  to  buy  or  drink 
liquor  while  concealed.  As  the  undisputed  evidence  shows 
that  the  cooling  room  could  not  be  used  by  one  buying  or 
drinking  liquor,  it  was  improper  to  give  an  instruction  to 
the  effect  that,  if  it  might  be  used  otherwise  for  the  purpose 
of  temporary  concealment,  it  was  a  violation  of  the  statu- 
tory provision.  As  this  room  was  not  objectionable  on 
that  account,  nor  as  a  means  for  entrance  to  or  exit  from 
the  main  room  to  the  outside,  the  real  purpose  of  the  statute 
was  not  in  any  way  violated,  and  in  this  respect  there  was 
no  question  for  the  jury. 

We  do  not  overlook  the  fact  that  the  statute  requires 
the  selling  or  keeping  for  sale  to  be  carried  on  in  a  single 
room.  But  this  language  should  have  a  reasonable  inter- 
pretation in  determining  what  is  a  single  room.  In  the 
case  before  us  it  appears  that  the  so-called  cooling  room 
was  constructed  inside  of  the  single  room  occupied  by  the 
defendant  in  carrying  on  h^'s  business.  It  was  not,  there- 
fore, another  room,  but  simply  an  appurtenance  or  adjunct 
within  such  room.  The  liberal  construction  which  we  are 
required  to  give  to  the  statutes  relating  to  the  suppression 
of  the  illegal  sale  of  intoxicting  liquor  does  not  make  it 
necessary  that  we  wliolly  ignore  the  manifest  intention 
and  purpose  of  the  legislature  in  using  the  language 
employed,  and  give  it  a  technical  construction  contrary  to 
such  intention  and  purpose.  We  think  that  defendant  was 
carrying  on  the  business  of  selling  and  keeping  for  sale 
intoxicating  liquors  "in  a  single  room." 
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The  action  of  the  lower  court  in  submitting  to  the  jury 
the  question  of  whether,  as  to  the  nature  of  the  place 
where  defendant's  business  was  carried  on,  there  was  a 
failure  to  comply  with  the  statutory  conditions,  was  erron- 
eous, and  a  new  trial  is  granted. — Eevebsed. 


K  H.  Warnbr  V,  The  Chicago  &  North  Western  Railwai       ,,^  .^ 

120    IW 

Company,  Appellant  mJ^ 

Water  Course:  unlawful  diversion.  The  fact  that  water  waa 
standing  on  plaintiff's  land  at  the  time  of  the  wrongfai  diver- 
Bion  of  other  water  by  def  endatnt  onto  his  land  would  not 
necessarily  defeat  plaintiff's  recovery. 

Appeal  from  Tama  District  Court. — Hon.  Obed  Caswell, 

Judge. 

Saturday,  April  11,  1903, 

Action  to  recover  damages  for  the  overflow  of  land. 
Trial  to  a  jury,  and  a  verdict  and  judgment  for  the  plain- 
tiff.    The  defendant  appeals,  — AMrmed. 

Hubbard^  Dawley  <&  Wheeler  for  appellant, 

Caldwell  cfe  Walters  for  appellee, 

Sherwin,  J. — The  testimony  shows  that  the  water 
flowing  down  Jackson  creek  was  diverted  on  to  the  plain- 
tiflf's  land  by  reason  of  the  insuflScient  passageway  therefor 
through  the  defendant's  roadway,  and  on  account  of  a 
ditch  running  east  on  its  right  of  way.  The  plaintiff  was 
entitled  to  such  damages  only  as  he  could  prove  were  caused 
by  this  overflow  of  his  land,  and,  if  the  water  diverted 
from  Jackson  creek  on  to  his  land  commingled  with  water 
which  had  reached  there  from  some  other  source,  it  was 
for  him  to  prove  the  damage  caused  by  the  water  from  the 
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creek.  The  fact  that  water  from  the  hills  north  of  his 
land  flowed  thereon,  or  that  some  was  already  standing  on 
the  land  at  the  time  of  the  overflow  of  the  creek,  would 
not  necessarily  defeat  a  recovery,  for  the  testimony  tends 
to  show  that  this  natural  flow  of  water  had  never  seriously 
interfered  with  the  cultivation  of  the  plaintill's  land,  and 
had  never  destroyed  the  grass,  or  prevented  a  fair  crop 
thereon.  If  the  jury  believed  such  to  be  the  case,  it  was 
justified  in  finding  that  the  additional  volume  of  water 
thrown  on  to  the  land  from  the  creek  was  the  cause  of  its 
condition  later  in  the  season.  It  is  also  a  matter  of  com- 
mon observation  I  hat  a  large  volume  of  water  standing 
upon  land  will  more  thoroughly  saturate  it  than  a  small 
amount.  The  instructions  complained  of  seem  to  us  to 
announce  correct  principles  of  law,  and  to  be  in  harmony 
with  the, decisions.  As  we  have  already  said  there  was 
testimony  before  the  jury  upon  which  the  instructions 
were  based,  and  we  think  they  were  properly  given;  and, 
in  our  judgment  those  given,  suflficiently  covered  the  in- 
structions asked  by  the  defendant,  and  there  was,  there- 
fore, no  error  in  refusing  to  give  those  asked. 

The  single  question  to  the'  witness  Youngerman  on 
cross-examination  was  not  of  great  importance  one  way  or 
the  other.  He  might  properly  have  been  permitted  to 
answer  it.  but  we  will  not  reverse  because  of  the  ruling. 

The  judgment  is  affirmed. 


Wright  &  Hubbard,  Appellees,  v.  The  First  National 
Bank  op  Sioux  City,  Iowa,  Appellant,  and  F.  J. 
Stone,  Appellee. 

Attorney's  Fees:  separate  liabiuty  OF  defendants:  evidence. 
Plaintiff's  claim  for  attorney  fees  waa  admitted  by  defendants 
and  the  issue  was  between  the  defendant  bank  and  Stone,  its 
president,  as  to  liability  therefor,  which  was  submitted  to 
the  court  on  stipulation.       The  principal  portion  of  the  claim 
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in  dispute  related  to  negotiations  which  culminated  in  a  oon*. 
tract  that  brought  about  a  complete  settlement  of  the  affairs  of 
the  bank,  and  which  could  not  be  carried  out  except  by  its 
consent,  and  while  Stone  chiefly  conducted  the  negotiations, 
yet  the  finding  of  the  trial  court  that  the  services  were  ren- 
dered for  the  bank,  had  sufficient  support  in  the  evidence,  and 
the  release  of  Stone  from  liability  was  therefore  not  error. 

Appeal  from  Woodbury  District  Court. — Hon.  F.  K.  Gay- 

nor,  Judge. 

Saturday,  April  11,  1908. 

AoTiON  at  law  to  recover  upon  a  claim  for  attorney's 
fees.  From  a  judgment  in  favor  of  plaintiffs  for  the  prin- 
cipal part  of  their  demand  against  the  defendant  bank,  the 
latter  appeals. — AMrmed. 

Lewis  (&  Lewis  for  appellant. 

Wrigktj  Call  <&  Euhbard  for  appellees  Wright  & 
Hubbard. 

Taylor  &  Burgess  for  appellee  Stone. 

Weaver,  J. — Plaintiffs  claim  upon  an  account,  consist- 
ing of  numerous  items,  aggregating  $1,105.10  and  interest 
thereon,  for  services  alleged  to  have  been  rendered  for  the 
defendants.  The  hank,  answering  separately,  first,  denies 
the  claim  generally;  second,  admits  its  liability  to  pay 
certain  specified  items,  amounting  to  $36;  and  as  to  other 
specified  items  avers  the  services  therein  mentioned 
were  rendered  to  Stone  alone,  and  not  to  the  bank.  By 
way  of  counterclaim  the  bank  sets  up  the  promissory  note 
of  plaintiffs  for  $1,000  and  interest,  upon  which  it  asks 
judgment.  The  defendant  Stone,  answering  for  himself, 
denies  plaintiffs'  petition  and  each  and  every  allegation 
therein  contained.  By  agreement  of  parties  the  cause  was 
taried  to  the  court  without  a  jury,  with  stipulation  author- 

VoL.  120  Iowa.— 11. 
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izing  the  court  to  find  what  portion  of  plaintiffs'  claim 
should  be  paid  by  the  bank  and  what  by  the  defendant 
Stone,  and  render  judgment  accordingly.  No  dispute  is 
made  that  plaintiffs  performed  the  services  charged  for,  or 
that  such  services  are  of  the  value  alleged;  but  the  real 
controversy  turns  upon  the  question  whether  certain  items 
of  the  claim  are  chargeable  to  the  bank  or  to  Stone.  The 
controversy  centers  particularly  about  an  item  of  $500 
charged  for  consultations  had  and  negotiations  conducted 
concerning  matters  hereinafter  mentioned.  Some  of  the 
smaller  items,  it  is  admitted  in  argument,  are  i^roperly 
chargeable  t^)  Stone,  and  not  to  the  bank.  The  evidence 
tends  to  show  that  in  the  year  1896  the  First  National 
Bank  of  Sioux  City  became  financially  embarrassed  and 
was  placed  in  charge  of  a  receiver.  Soon  afterwards  a  re- 
organization was  effected  and  the  bank  resumed  business. 
The  reorganized  bank  did  not  prosper,  and  efforts  were 
made  to  secure  the  aid  of  some  party  who  would  furnish 
the  money  necessary  to  protect  the  bank's  depositors,  and 
thus  obtain  time  in  which  to  realize  upon  the  slow  assets 
and  avoid  the  sacrifice  to  be  apprehended  from  a  forced 
liquidation.  T.  J.  Stone  was  president  of  the  bank,  and 
owner  of  a  majority  of  its  capital  stock,  and  naturally  was 
a  principal  figure  in  these  negotiations.  After  frequent 
and  protracted  consultations  the  negotiations  ended  in  a 
contract  upon  which  much  of  this  controversy  hinges.  The 
only  parties  named  in  the  contract  and  executing  same  are 
T.  J.  Stone  and  the  Farmers'  Loan  &  Trust  Company. 

■  By  the  terms  of  this  agreement,  which  is  much  too 
voluminous  to  set  out  in  full.  Stone  assigned  all  his  shares 
of  the  bank  stock  to  the  company.  The  agreement  also 
provided  in  elaborate  terms  for  the  settlement  of  the  busi- 
ness of  the  bank,  the  preservation  of  its  assets,  and  the 
payment  of  its  liabilities.  The  testimony  tends  to  show 
that  this  scheme  of  relieving  the  bank  from  the  necessity 
of  again  going  into  the  hands  of  a  receiver  was  entered 
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into  with  the  consent  and  approval  of  the  bank's  board  of 
directors,  and  that  the  plan  of  settlement  thus  adopted 
was  carried  out  During  all  these  negotiations  the  plain- 
tiffs' firm  of  attorneys  was  consulted  by  the  president  and 
cashier,  as  well  as  by  other  members  of  the  directory,  and 
on  one  or  more  occasions  one  of  the  plaintiffs  attended  a 
meeting  of  the  board,  giving  advice  and  help  in  bringing 
about  the  adjustment.  The  trial  court  found  that,  of  th  ^ 
plaintiffs'  bill,  the  defendant  T.  J.  Stone  should  pay  certain 
items,  to  the  amount  of  $117.57;  that  of  certain  other 
items,  amounting  to  $75,  two-thirds  were  chargeable  to 
Stone  and  one-third  to  the  bank;  and  that  for  the  remain- 
der, $955,  the  bank  was  alone  indebted  to  plaintiffs.  The 
bank  was  found  entitled  to  recover  upon  its  counterclaim 
the  aggregate  sum  of  $1,069.93,  and  for  the  difference, 
$137.80,  it  was  given  .judgment  against  the  plaintiffs.  As 
already  indicated,  the  parties  upon  this  appeal  waive  all 
dispute  as  to  plaintiffs'  claim,  except  those  more  particu- 
larly relating  tp  services  in  the  business  culminating  in 
the  contract  signed  by  Stone  and  the  Farmers'  Loan  & 
Trust  Company. 

It  is  said  by  appellant  that  this  contract  and  the  nego- 
tiations leading  up  to  it  related  alone  to  the  private  busi- 
ness and  personal  interests'  of  Stone  and  the  sale  of  his 
individual  stock.  There  was  evidence,  however,  from 
which  the  irial  court  could  have  reached  a  different  con- 
clusion, and  upon  these  matters  of  fact  we  are  not  disposed 
to  interfere  with  the  finding.'  The  contract  is  much  more 
than  an  ordinary  transfer  of  shares  of  stock.  Its  terms 
contemplated  the  complete  settlement  and  adjustment  of 
the  bank's  affairs.  Mr.  Stone  was  not  to  receive  a  cent 
for  his  stock  until  the  debts  of  the  bank  had  been  paid 
from  its  assets,  and  then  was  to  receive  only  such  fractional 
proportion  of  the  surplus  (if  any  remain)  as  the  amount  of 
the  stock  transferred  bore  to  the  entire  capital.  Not  only 
was  the  stock  to  be  transferred,  but  the  business  itself,  and 
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the  entire  body  of  the  bank's  property  and  assets,  of  every 
kind,  were  to  be  placed  under  the  direct  management  and 
control  of  the  Farmers'  Loan  &  Trust  Company;  ^.n  agree- 
ment which  could  be  carried  out  only  by  the  ratification 
and  consent  of  the  corporation  which  Stone  assumed  to 
represent.  From  the  history  leading  up  to  this  contract, 
as  well  as  from  the  apparent  acquiescence  in  its  terms  and 
plan  of  settlement  by  the  bank  and  all  parties  interested 
therein,  we  think  the  court  below  was  justified  in  finding 
that  plaintiffs'  services  were  rendered  for  the  bank,  rather 
than  for  Mr.  Stone  individually;  and,  having  so  found,  we 
think  there  was  no  error  in  releasing  the  latter  from  lia- 
bility, and  adjudging  recovery  against  the  former.  The 
judgment  of  the  district  court  is  affirmsd. 


George  Halley,  Appellant,  v,  George  Tiohenor,  Appellee. 

Motion:     evidencb.     A  motion  for  continuance  may  be  offered 

1  and  read  in  evidence. 

Assignment    of    Error:      appeal.      An   assignment   of   error   not 

2  argued  will  not  be  considered  on  appeal. 

8taten>ent  of  Court:     review  on  appeal.     An  objection  to  a  re- 

3  mark  of  the  court  to  which  no  exception  was  taken  will  not 
b3  reviewed  on  appeal. 

Assignment  of  Errors:    review.     An  omnibus  assignment  of  sev- 

4  eral  errors  will  not  be  reviewed. 

Reputation:     evidence.      A  question  calling  for  the  general  repu- 

5  tation  of  plaintiff  in  the  community  where  he  lives,  is  proper. 

Instructions:     failure  to  sign.     Failure  of  the  trial  judge  to  sign 

6  his  instructions  iu  a  civil  case  does  not  constitute  reversible 
error. 

Damages :     instruction.      In  an  action  for  damages  for  an  assault, 

7  where  there  is  no  evidence  of  the  physician's  charges  or  the 
value  of  time  lost,  an  instruction  that  no  damage  should  bt 
allowed  on  account  thereof,  is  proper. 


April  1908]  Halley  v.  Tiohbnoe-  165 

Damages:  iNSTRUcrnoN.  In  a  salt  for  damages  for  an  assault,  an 
8  instmotion  based  on  sufficient  evidence  that  if  defendant  at- 
tempted to  ride  his  horse  upon  or  against  plaintiff,  whereupon 
defendant,  acting  as  a  reasonable  man,  armed  himself  with  a 
stick  to  ward  off  the  attack,  and  thereby  plaintiff's  horse  was 
frightenM  and  he  received  the  injuries  complained  of,  then 
defendant  is  not  liable  for  damages,  is  correct. 

Appeal  from  Story  District  Court. — Hon.  S,  M.  Weaver, 

Judge. 

Saturday,  April  11,  1903. 

AonoK  to  recover  damages  for  an  assault  and  battery. 
Trial  to  a  jury,  verdict  and  judgment  for  defendant,  and 
plaintiff  appeals. — AfiirmecU 

J.  F.  Martin  and  H.  M,  Funaon  for  appellant 

Oeo.  W.  Dyer  and  K  H.  Addison  for  appellee. 

Deemer,  J. — During  the  trial,  defendant  introduced 
and  read  in  evidence  a  motion  and  afSdavit  for  a  continu- 
ance filed  by  plaintiff  at  a  previous  term  of  court.  This 
was  objected  to,  but  the  objection  was  overruled;  the 
court  remarking  that  "the  Supreme  Court  says  it  is  in 
evidence  and  it  can  be  read.*'  This  ruling  was  correct. 
Cross  V.  Garrett^  85  Iowa,  480;  Ashuch  v.  C.  B.  <&  Q.  B. 
R.,  86  Iowa,  101. 

IL  A  witness  was  not  permitted  to  answer  a  ques- 
tion as  to  whether  or  not  plaintiff  made  complaint  of  pain. 
The  ruling  is  not  argued,  and  we  need  not  give  it  further 
attention. 

III.  A  leading  question  was  asked  a  doctor,  to  which 
defendant  objected.  The  court  remarked  "the  doctor 
ought  to  bfe  able  to  tell  without  being  asked  questions  and 
without  telling  him.''  There  was  no  error  in  the  remark, 
and,  if  there  were,  plaintiff  took  no  exception  thereto. 

IV.  One  omnibus  assignment  of  error  attempts  to 
call  in  question  several  rulings  made  by  the  trial  court  with 
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reference  to  this  doctor's  evidence.     On  account  of  the 
form  of  the  assignment,  we  shall  not  consider  these  rulings. 

V.  Complaint  is  made  of  a  ruling  on  a  question  pro- 
pounded to  a  witness,  for  the  purpose  of  showing  plaintiff's 
general  reputation.  The  question  called  for  the  witness' 
knowledge  of  reputation  in  the  community  where  plaintiff 
at  the  time  resided  and  was  proper.  State  v.  Grinden^  91 
Iowa,  605,  relied  upon  by  appellant,  is  not  in  point. 

VI.  The  trial  judge  did  not  sign  his  instructions. 
The  statutes  nowhere  provide  that  he  should  in  a  civil 
case,  and,  even  if  they  did,  his  failure  to  do  so  would  not 
constitute  reversible  orror.  Such  requirement  is  generally 
held  to  be  directory  only*  State  v.  McComis^  13  Iowa, 
426;  State  v.  Sta?il&y,  48  Iowa,  221. 

VII.  The  court  instructed  that  as  there  was  no  evi- 
dence of  any  charges  made  by  the  physician  who  treated 
plaintiff,  and  no  evidence  as  to  the  value  of  time  lost,  no 
damages  should  be  assessed  on  account  of  either  of  these 
items.  The  instruction  was  correct,  provided  the  assump- 
tion as  to  the  facts  is  true.*  We  have  examined  tl  e  record, 
and  find  no  evidence  as  to  physician's  charges.  But  if 
there  had  been  evidence  on  these  points,  the  instruction, 
even  if  erroneous,  was  without  prejudice,  in  that  it  related 
simply  to  the  measure  of  damage,  and  the  jury  found  that 
plaintiff  was  not  entitled  to  recover  anything. 

VIII.  The  instruction  with  reference  to  defendant's 
right  of  self-deft»nse  is  complained  of,  not  because  of  the 
propositions  of  law  announced,  but  because  there  was  no 
evidence  to  justify  it.  There  Nya?  testimony  to  the  effect 
that  plaintiff'  attempted  to  run  over  the  defendant  with  a 
horse  which  he  was  riding.  This,  taken  with  other  testi- 
mony introduced  by  plaintiff,  was  sufficient  to  justify  the 
court  in  instructing  as  it  did  on  this  issue.  We  have,  per- 
haps, stated  the  instruction  too  broadly;  It  is  not,  strictly 
speaking,  one  relating  to  self-defense.  We  here  copy  it, 
in  order  that  our  conclusion   may   be  the  more  readily 
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understood.  It  is  as  follows:  **If  i)laintiflf  attempted  to 
ride  his  horse  upon  or  against  the  defendant  in  the  high- 
way, and  thereupon  the  defendant^  acting  a^  a  reasonable 
man,  armed  himself  with  a  stick  or  si^iilar  weapon  for  the 
purpose  of  defense  against  such  threatened  injury,  and 
that  such  movement  on  his  part  had  the  eflFect  to  frighten 
plaintitf' s  horse,  and  thereby  plaintiff  was  injured,  then 
defendant  would  not  be  liable  for  damages  so  inflicted." 
The  defendant  denied  striking  plaintiff,  and  claimed  that 
the  injuries  he  received,  if  any,  were  due  to  the  frighten- 
ing of  plaintiff's  horse,  and  that  he  was  riot  responsible  for 
this  fright,  in  that  plaintiff  brought  about  the  condition. 
The  instruction  was  clearly  correct. 

An  instruction  with  reference  to  the  weight  to  be 
given  an  impeached  witness'  testimony  is  complained  of. 
It  was  correct  as  far  as  it  went.  If  plaintiff  desired  a 
more  explicit  one,  he  should  have  asked  it. 

IX.  Lastly  it  is  argued  that  the  verdict  is  without 
support  in  the  evidence.  The  testimony  is  conflicting,  and, 
under  well  J:nown  rules,  we  cannot  interfere. 

The  judgment  is  affirmed. 

Weaver,  J.,  taking  no  part. 


Katie  Lampmax  v.  Anton  Bruning,  Appellant. 

lao    1671 

Seduction:    pleadings:     suffioienoy  op  PExmoN.     The  rule  that  !}^  g©] 

1      when  the  construction  of  a  pleading  is  douhtful,  after  giving  ■  — ' 

the  language  a  reasonable   intendment,  it  should  be  resolved  125  414I 

against  the  pleader,  is  not  to  be  applied  except  upon  a  motion  '^     ^ 

or  demurrer  attacking  the  pleading.     After  issue  is  joined  the  132    493 

pleadings  will  be  liberally  construed.  120   le?! 

fl42    691 

Previous    Chaste     Character:       allegation   of:       objection    to.  

t  In  an  action  for  seduction,  where  the  defendant  does  not, 
before  the  trial,  object  to  an  allegation  of  the  petition  that 
plaintiff  was  of  chaste  character '*  on  or  about"   the  day  she 


/ 
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was  seduoed,  as  insufficient  to  raise  the  question  of  preyions 
chastity  and  authorize  a  recoyery  ior  loss  of  character,  he 
cannot  con^plain  thereof  on  appeal/ 

Loss  of  Time:    value  of.     In  an  action  for  seduction,  where  the 

3  only  evidence  of  the  value  of  her  time  lost  is  that  of  plaintiff, 
which  shows  her  avocation  to  have  heen  a  teacher  at  a  salary 
of  from  $30  to  |34  per  month,  her  damage  in  this  respect  is 
what  she  could  earn  as  a  teacher. 

Medical  Attendance:     allowance  for.     In  an  action  for  sedno- 

4  tion,  where  plaintiff  testifies  that  the  doctor's  bill  was  a 
certain  sum,  which  has  not  been  paid,  she  is  entitled  to  an 
allowance,  and  the  reasonableness  of  the  sum  may  be  left  to 
the  jury. 

Consideration  of  Instructions  by  Jury.     A  direction  to  the  jury  to 

5  consider  each  instruction  in  the  light  of,  and  in  harmony  with 
every  other  instruction  given,  is  commended,  and  is  not  sub- 
ject to  the  criticism  that  it  is  liable  to  confuse. 

Appeal  from  Carroll  District  Court. — Hon.  Z.  A,  Ohuboh, 

Judge. 

Saturday,  April  11,  1903. 

Action  for  seduction.    Verdict  against  defendant^  upon 
which  judgment  was  entered,  and  he  appeals. — AMrmed. 

Salinger  &  Korte  for  appellant. 

F.  M.  Davenport  and  TT,  H.  Beach  for  appellee. 

Ladd,  J. — The  petition  alleges  that  plaintiff  was,  "on 
or  about  the  20th  day  of  January,  A,  D.  1898,  an  unmar- 
ried woman  of  chaste  character;  *  *  *  that  on  or  about 
said  20th  day  of  January,  1898,  the  said  defendant,  with 
artifice,  persuasion,  and  entreaties,  and  under  promise  of 
marriage,  did  seduce,  debauch,  and  carnally  know  the 
plaintiff,  and  as  a  result  of  sexual  intercourse  the  plaintiff 
was,  on  or  about  the  29th  day  of  September,  A.  D,  1898, 
delivered  of  a, female  child." 
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Under  ^iese  allegations  the  question  of  her  previous 
chastity  was  submitted  to  the  jury,  and,  upon  an  aflSrmative 
finding,  loss  of  character  authorized  to  be  considered  as  an 
X.   PLBADiNos:    element  of  damages.     Appellant  insists  that 

sufficiency  of  11  i.  •  /*.    .       j^    i  .        n 

petition.  the  allegations  were  msumcient  to  raise  the 
i?8ue,  for,  as  he  contends,  plaintiff  might  have  been  both 
chaste  and  unchaste  within  the  period  described  as  *'on  or 
about  January  20,  1898.''  It  may  be  conceded  that,  under 
the  statute  defining  seduction,  "previous  chastity"  means 
up  to  and  at  the  very  time  of  seduction  {State  v.  Ounagy^ 
81  Iowa,  177),  and  also,  because  of  the  strictness  and  ac- 
curacy exacted  in  the  averments  of  an  indictment,  that 
the  above  allegations  might  be  too  indefinite  to  charge  the 
criminal  offense.  In  an  early  Minnesota  case,  the  court 
went  80  far  as  to  say  that  an  averment  of  chastity  previous 
to  the  day  on  which  the  seduction  was  definitely  alleged  to 
have  occurred  was  insuflScient,  for,  "though  chaste  at  all 
times  previous  to  the  eleventh  day  of  May,  she  may  on 
that  day,  and  before  the  alleged  seduction,  have  become 
unchaste."  Whether  the  possibility  of  so'  improbable  a 
situation  should  be  given  weight,  even  in  construing  an 
indictment,  we  shall  not  stop  to  determine.  Certain  it  is 
no  such  nicety  and  strictness  should  be  injected  into  the 
civil  practice,  otherwise  many  evils  of  the  former  system 
would  linger  to  vex,  annoy,  and  impede  the  administration 
of  justice.  The  rule  that  nothing  may  be  taken  by  intend^ 
ment  in  construing  an  indictment  has  no  application  to 
pleadings  in  civil  actions.  The  true  meaning  of  th« 
pleader  is  to  be  ascertained  from  a  fair  construction  of 
the  langu  ige  employed,  and  this  accepted.  The  rule  that 
when  "the  construction  is  doubtful,  after  giving  to  the 
language  a  reasonable  intendment,"  as  laid  down  in  J. 
Thompson  <&  Sons'  Mfg.  Co.  v.  Perkins  <&  Sons,  97  Iowa, 
607,  it  should  be  resolved  against  the  pleader,  is  not  to 
be  applied  save  when  the  attack  is  by  motion  or  demurrer. 
It  is  not  then  adopted  because  a  feature  of  common-law 
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pleading,  but  as  an  aid  in  securing  definiteness  and  pre- 
cision in  the  settlement  of  issues.  **Tiie  rules  by  which 
their  sufficiency  are  to.  be  determined  are  those  prescribed 
by  the  Code/'     Code,  section  3557. 

After  issue  is  joined  on  the  merits,  notwithstanding 
section  2951  of  the  Revision  of  I860,  is  not  found  in  the 
6ode,  the  pleadings  will  be  liberally  construed,  with  a 
view  to  effectuating  substantial  justice  between  the  par- 
ties. Gray  v.  Coan^  23  Iowa,  844;  Foster  v.  Elliott^  33 
Iowa,  216.  Especially  is  this  true  after  trial,  for  **an  error 
or  defect  in  the  proceeding  which  does  not  affect  the  sub- 
stantial rights  of  the  adverse  party"  is  to  be  disregarded 
(Code,  section  3601)  even  though  such  errors  are  in  the 
pleadings.  Coates  v.  Davenport^  9  Iowa,  227;  Doniphan 
V.  Street^  17  low^a,  317.  While  nothing  is  to  be  assumed 
in  favor  of  the  pleader  unless  averred,  he  is  to  be  accorded 
the  advantage  of  every  reasonable  intendment,  even  to 
implications  necessarily  inferred,  regardless  of  technical 
objections  or  informalities.  Sell  v.  Miss.  R,  Logging  Co.^ 
88  Wis.  581  (60  N.  W.  1065);  Mofi'at  v.  Fulton,  132  N.  Y. 
507  (30  N.  E.  Rep.  992);  Eean  v.  Mitchell,  13  Mich.  207; 
Jackv.  Weiennett,  115  111.  105  (3  N.  E.  Rep.  445,  56  Am. 
Rep.  129);  Ornman  v.  Mannix,  17  Colo.  564  (30  Pac.  Rep. 
1037,  17  K  R.  A.  602,  31  Am.  St  Rep.  340).  See  chapter 
on  ''Construction  of  pleadings,"  4  Ency.  P.  &  P.  741. 

The  petition,  as  we  think,  fully  apprised  the  defend- 
ant that  the  i)laintiff  would  claim  on  the  trial  that  she 
k   PRFAaors      had  been  chaste  at  the  time  of  seduction.    By 
acter:  aiie^a-  answefing   to  the  merits,  without  demanding 

tion  of:  ob-  ^  '  ^ 

jectiouto.  a  mure  definite  statement,  and  proceeding  to 
trial,  he  accepted  the  averment  as  sufficient,  and  ought  not 
now  be  permitted  to  complain. 

II.  The  court  advised  the  jurors,  in  estimating  the 
dama^ces  to  be  allowed,  to  "consider,  first,  loss  of  time  by 
plaintiff,  the  expense  incurred  for  medi**al  attendance 
while     sick   and   the   like;     second,    physical    suffering; 
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third,  the  mental  anguish,  loss  of  character  and  social  stand- 
i^ossoftime-  ^^S?  *^^  sense  of  shame  caused  by  the  seduc- 
vaiue  of.  ^Jqjj^  ^  Appellant  contends  that,  though'there 
was  proof  of  loss  of  time,  its  value  was  not  shown.  The 
plaintiff's  avocation  was  that  of  school  teacher.  She  had 
taught  ten  terms  at  a  salary  of  from  $3  J  to  $34  a  month, 
spending  her  vacations  from  May  till  September  at  the 
home  of  her  parents.  She  was  confined  September  29, 
1898,  being  sick  twelve  days,  and,  because  of  resulting  ill 
health,  had  been  unable  to  resume  her  work  as  teacher. 
Whether  she  had  done  anything  else  does  not  appear.  If 
it  be  conceded,  however,  that,  in  the  absence  of  some  show- 
ing that  she  had  been  able  to  do  nothing,  or  what  she  had 
earned  since  her  sickness,  before  she  miglit  recover  for 
more  than  the  loss  of  twelve  days,  the  reasonable  value  of 
that  time  was  to  be  mfef red  from  evidence  that  but  for 
her  confinement  she  would  likely  have  been  teaching  school 
and  hence  the  value  of  the  time  lost  would  be  what  she 
would  have  earned  but  for  her  misfortune. 

In  another  respect  the  instruction  is  said  to  be  erron- 
eous. The  only  evidence  relating  to  medical  attendance 
was  that  of  plaintiff,  who  testified  th.at  *'Dr.  Jensen,  of 
4.   Medical       Arcadia,  attended  me.     His  bill  was  ten  dol- 

attendance: 

allowance  for.  lars.  It  has  uot  been  paid."  From  this  the 
obligation  to  pay  was  to  be  inferred,  and  allowance,  with- 
out actual  payment,  permissible.  Varnham  v.  Council 
Blnff^^  52  Iowa,  698.  But  appellant  says  that  **what  the 
doctor  charged  does  not  furnish  proof  of  what  exx)en8e  was 
reasonable."  Such  items  are  rarely  the  su])ject  of  con- 
troversy in  damage  suits,  and  where  the  services  rendered 
are  of  a  nature  likely  to  be  familiar  to  the  jury,  and  the 
charge  unquestioned,  its  reasonal)leness  may  be  safely  left 
to  their  determination.  As  directly  in  point,  see  tlanagan 
V.  B,  (fe.  R.  Co.^  83  Iowa,  639.  See,  also,  Knapp  v.  Ry,^ 
71  Iowa,  41;  Watson  on  Damages  for  Personal  Injuries, 
section  530;  Murray  v.  Missouri  P,   R,  Co.^   101  Mo.   236 


\fj^\ 


5. /CONSIDER,      criticism  is  manifest  from  reading  it.     We 
s^ctioMby  set  it  out  in  order  to  commend  the  practice 
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(18  S.  W.  Rep.  817,  2  Am.  St  Rep.  61);  Western  Gas  Con^U 
Co.  V.  Danner,  86  0.  0.  A.  628  (97  Fed.  Rep.  882).  In 
JBowsher  v.  By.^  118  Iowa,  16,  relied  on  by  appellant,  an 
instruction  was  held  erroneous  because  authorizing  recov- 
ery for  the  amount  paid  for  medical  services,  in  the 
absence  of  any  proof  of  payment,  and  instead  of  their 
reasonable  value.     The  case  is  not  in  point. 

III.  Fault  is  also  found  with  the  eighth  instruction, 
on  the  ground  that  the  jury  might  have  become  confused 
in  attempting  to  follow  it.     That  it  is  not  subject  to  this 

■h 
'I      . 

^"^'  not  only  of  cautioning  the  jurors    of  their 

obligation  to  follow  the  instructions  of  the  court,  but  of 
guarding  them  against  being  misled  by  giving  ifndue  im- 
portance t<)  one  paragraph  of  the  charge,  to  the  neglect  of 
some  other  on  the  same  subject: 

"You  are  t-o  try  the  question  in  the  case  submitted  to 
you  upon  the  testimony  introduced  upon  the  trial,  and 
upon  the  law  as  given  you  by  the  court  in  these  instruc- 
tions. The  court,  however,  has  not  attempted  to  embody 
all  the  law  applicable  to  this  case  in  any  one  of  these 
instructions,  but  in  considerating  any  one  instruction  you 
must  construe  it  in  the  light  of  and  in  harmony  with  every 
other  instruction  given,  and,  so  considering  and  so  constru- 
ing, apply  the  principles  in  it  enunciated  to  all  the  evi- 
dence admitted  upon  the  trial." — Apfikmed. 


Geo.  W.  Allak,  Appellant,  v.  A.  F.  Bemis,  Appellee. 

8ale  of  Land:     statute  of  frauds:     ohanqe  of  possession,     evi- 

1     DENOB.      Where  a  tenant  in  possession  nnder  a  lease  claims  to 

have  made  an  oral  contract  of  purchase,  mere  proof  of  the 

making  of  improvements  by  the  tenant,   unaided  by   other 

competent  evidence,  will  not  establish  a  ohange  of  possession 


\ 
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as  lessee  to  that  of  a  vendee  so  as  to  take  the  case  ont  of  the 
'  statute  of  frands  and  place  it  -within  the  exception  pFovidejd 
by  Code,  section  4626. 

Nature  of  Possession:     payment  of  rent.      Payment  of  rent  by  a 
2     tenant  after  the  alleged  oral  contract  of  purchase  was  made, 
negatives  the  idea  that  his  x>08session  was  that  of  a  vendee. 

Written  Admission  of  Contract:  statute  of  frauds.  A  receipt 
8  for  rent  notes,  providing  that  if  the  tenant  shall  pay  the  land- 
lord f4,  000  *  *  on  the  purchase  price  of  farm,  and  deliver  a 
mortgage  for  the  whole  amonnt"  the  lease  and  notes  shall  be 
returned,  is  insufficient  as  a  written  admission  of  an  oral  con- 
tract of  purchase  to  take  it  ont  of  the  statute  of  frauds,  and 
the  court  cannot  look  beyond  the  writing  itself  to  ascertain 
the  terms  of  the  contract. 

Appeal  from  Polk  District  Court, — Hon.  S.  F.  Prouty, 

Judge. 

Saturday,  April  11,  1903. 

Defendant  is  the'owner  of  a  farm  situated  in  Polk 
county,  consisting  of  two  hundred  and  twenty  acres.  It 
is  admitted  that  on  March  1,  1899,  plaintiff  entered  into 
the  possession  and  occupancy  of  said  farm  as  a  tenant 
under  a  written  contract  of  lease  with  defendant,  the 
term  beginning  on  said  day,  and  to  end  on  March  1,  1900. 
PJaintiff  alleges  that  in  August,  1899,  an  oral  agreement 
was  entered  into  between  himself  and  defendant,  whereby 
he  agreed  to  purchase  and  defendant  agreed  to  sell  said 
farm  at  the  agreed  price  of  $56  per  acre,  and  plaintiff  says 
that  defendant  forthwith  delivered  possession  of  said  farm 
to  him,  and  that  he  then  entered  into  possession,  and  made 
valuable  improvements  under  and  by  virtue  of  such  agree- 
ment. The  petition  contains  no  allegation  to  the  effect 
that  a  time  was  then  fixed  or  agreed  upon  at  which  the 
contract  was  to  be  otherwise  carried  out.  It  is  also  al- 
leged in  the  petition  that  in  furtherance  of  said  oral  con- 
tracti  and  on  February  5,  1900,  plaintiff  met  defendant  at 
the  office  of  A.  M.  Miller,  Esq.,  the  attorney  of  defendant, 
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at  his  office  in  the  city  of  Des  Moines,  and  that  it  was 
then  agreed  "that  plaintiff  lease  the  land  *  *  *  for  the 
year  1900  at $660;  that  the  agreement  hereinbefore  described 
of  defendant  to  sell  said  land  to  plaintiff  *  *  *  should 
stand,  and  that  $4,000  of  the  purchase  price  should  be  paid 
*  *  *  March  1,  1900,  and  the  balance  *  *  *  to  l)e 
secured  by  mortgage,  payable  at  any  time,  and  in  the  sum 
of  not  less  that  $500  per  annum,  with  six  per  cent,  inter- 
est; that  it  was  further  aureed  that  plaintiff  forthwith 
sign  a  written  lease  tor  the  year  1900,  and  two  rent  notes 
of  $380  each,  payable  to  defendant,  which  should  be  left 
in  escrow  with  said  A.  M.  Miller,  and  should  be  canceled 
and  surrendered  to  plaintiff  in  case  he  pay  the  $4,000,  and 
execute  the  mortgage  on  or  before  March  1,1900,  otherwise 
to  be  delivered  by  Miller  to  defendant."  Plaintiff  says 
that  thereupon  he  signed  a  lease  and  two  rent  notes,  and 
deposited  the  same  with  said  Miller  in  escrow,  taking  his 
receipt  therefor,  in  words  and  ligui:e£  as  follows:  **Des 
Moines,  Iowa,  Feb.  5th,  1900.  Received  of  G.  W.  Allen, 
lease  and  two  notes  of  $330  for  rent  of  A.  F.  Bemis  farm 
of  two  hundred  and  twenty  acres  for  1900,  and  if  said  G. 
W.  Allen  pays  A.  F.  Bemis  $4,000.00  on  the  purchase  price 
of  his  farm,  at  $56  per  acre,  and  the  balance  due  him,  and 
delivers  to  A.  F.  Bemis  a  mortgage  for  the  whole  amount 
due  said  A.  F.  Bemis,  including  the  purchase  price  of  said 
real  estate,  said  mortgage  to  be  optional  and  bear  six  per 
cent.,  payment  to  be  not  less  than  $500.00  per  year,  inter- 
est, then  said  lease  and  notes  are  to  be  returned  to  G.  W. 
Allen,  and  if  said  payment  is  not  made  by  March  1st,  1900,  . 
then  said  lease  and  notes  are  to  be  delivered  to  A.  F. 
Bemis.  [Signed]  A.  M.  Miller."  It  is  said  that  this  re- 
ceipt was  written  and  signed  by  said  Miller  by  direction 
and  under  the  dictation  of  defendant,  and  acting  as  the 
agent  and  attorney  of  defendant.  Plaintiff  further  says 
that  on  March  1,  1900,  he  notified  defendant  that  he  was 
ready  to  complete  his  purchase  of  the  land,  and  that  de- 
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fendant  refused  to  carry  out  said  agreement;  that  March 
6,  1900,  he  again  offered  to  perform,  and  demanded  per- 
formance of  defendant,  which  was  refused,  but  that  on 
said  day  defendant  adopted  and  ratified  the  said  w  ritten 
receipt  and  agreement  bv  writing  thereon  as  follows:  **I 
extend  the  time  to  March  12,  Tuesday.  [Signed]  A.  F. 
demis."  It  is  then  alleged  that  on  March  J2,  1900,  plain- 
tiff offered  and  tendered  to  defendant  the  total  purchase 
price  of  said  real  estate,  and  demanded  a  conveyance 
thereof,  all  of  which  was  refused.  Matters  of  damages  are 
alleged,  and  judgment  demanded.  The  answer  admits  the 
fact  of  the  execution  of  the  written  receipt,  the  indorse- 
ment thereon  in  the  words  alleged,  and  denies  all  other 
allegations  in  the  petition.  At  the  close  of  the  evidence 
for  I  laintiff  the  court,  on  motion,  directed  a  verdict  in 
favor  of  defendant,  and  entered  judgment  against  plain- 
tiff for  costs.     Plaintiff  appeals. — AiRnned. 

Carr  db  Parker  and  W,  C  Marquis  for  appellant. 

Cumniinsy  Hewitt  cfc  Wright  and  L.  Kinkead  for 
appellee. 

Bishop,  C.  J. — On  the  trial  plaintiff  was  permitted  to 
testify  that  in  August,  1899,  a  conversation  was  had  be- 
tween himself  and  defendant  relative  to  a  purchase  and 
sale  of  the  farm  in  question.  He  says  that  the  conversa- 
tion arose  by  his  calling  attention  to  some  repairs  and 
improvements  which  he  says  defendant  had  promised  to 
make,  and  for  which  he  was  asking,  whereupon  defendant 
suggested  that  he  (plaintiff)  might  buy  the  farm,  and 
make  his  own  improvements.  Continuing,  plaintiff  says 
he  then  offered  to  buy  the  farm  at  $56  i)er  acre,  and  was 
told  by  defendant  that  he  could  have  it  at  that  price. 
Being  asked  how  much  money  he  wanted  down,  defendant 
replied,  "You  can  pay  me  three  or  four  thousand  dollars 
the  first  of  March,  and  the  farm  is  yours.''     Plaintiff  says 
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that  he  suggested  "that  it  would  be  better  to  have  a  con- 
tract on  this,"  to  which  defendant  made  reply,  "You  go 
out  and  fulfill  your  part  of  it,  and  I  will  mine."  PlaintiflF 
testifies  that  he  then  said,  "I  will  take  possession  now,  and 
go  to  work  and  make  the  improvements,  and  when 
the  first  of  March  comes,  if  I  fulfill  my  part  of  it,  you  will 
yours?"  That. to  this  defendant  said,  "Yes,  I  honor  my 
word,  and  when  I  tell  you  I  will  do  anything  it  is  just  as 
good  as  it  is  in  a  contract."  The  foregoing  is  all  the  direct 
evidence  offered  or  introduced  by  plaintiff  to  establish  the 
contract  of  purchase  and  sale  alleged  by  him,  and  upon 
which  he  grounds  his  action.  All  such  evidence  was  ob- 
jected to  by  defendant  at  the  time  it  was  offered  as  incom- 
petent, and  in  contravention  of  the  statute  of  frauds,  and 
the  saaie  was  received  subject  to  the  objections.  Plain- 
tiff also  offered  evidence  to  the  effect  that  following  the 
conversation  above  related,  and  during  the  fall  of  the  same 
year,  he  made  improvements  on  the  farm  in  the  way  of 
putting  in  a  portion  of  cellar  wall,  tiling  to  drain  the  cel- 
lar,*etc.  This  evidence  was  also  objected  to  at  the  time 
offered  as  incompetent,  and  for  the  reason  that  plaintiff 
relies  upon  an  oral  contract  for  the  sale  and  conveyance  of 
lands,  and  that  parol  evidence  is  not  admissible  under 
the  circumstances  to  prove  a  change  of  holding  from 
lessee  to  purchaser.  The  evidence  was  admitted  subject 
to  final  ruling,  which  was  reserved. 

It  is  admitted  by  plaintiff  that  after  taking  possession 
under  the  lease  of  March  1,  1899,  he  thereafter  continu- 
ously resided  upon  said  farm;  that  for  the  rent  under  said 
lease  he  executed  to  defendant  two  notes,  each  for  $880; 
that  one  of  such  notes  was  paid  by  him  in  October,  1899, 
and  the  other  on  February  21,  1900,  both  payments  being 
made  to  the  defendant.  By  the  ruling  on  the  motion  to 
direct  a  verdict  the  trial  court  held,  in  effect,  that  the  evi. 
dence  introduced  wan  incompetent,  and  therefore  insufiS- 
cient  for  the  purpose  offered,  and  that  the  objections  made 
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thereto  should  have  been  sustained.     The  correctness  of 

the  position  thus  assumed  is  the  first  question  presented 

for  our  consideration. 

By  section  4625  of  the  Oode — commonly  designated  as 

the   "Statute    of  Frauds"— it    is  declared  in   substance, 

that,  except  when  otherwise  specially  provided,  no  evi- 

I.   STATUTB  of    dence  of  any  contract  providing  for  the  crea- 

chang^of       tiou  or  transfer  of  any  interest  in  lands,  ex- 
possession:  1  - 
evidence.        cept  leases  for  a  term  not  exceeding  one  year, 

is  competent  unless  such  contract  be  in  writing  and  signed 
by  the  party  charged  or  by  his  authorized  agent.  Excep- 
tions to  the  foregoing  rule  are  furnished  by  section  4626, 
following,  wherein  it  is  further  declared  that  the  provisons 
of  section  4625  do  not  apply  where  the  purchase  money,  or 
any  portion  thereof,  has  been  received  by  the  vendor,  or 
where  the  vendee  with  the  actual  or  implied  consent  of 
the  vendor  has  taken  and  held  possession  of  the  land  in 
question  under  and  by  virtue  of  the  contract.  Counsel 
for  appellant  concede  that  the  contract  here  alleged  and 
sought  to  be  established  is  clearly  within  the  bar  of  the 
statute  unless  saved  by  virtue  of  the  exception  found  in 
section  4626.  It  is  their  contention  that  the  record  shows 
a  change  of  possession  from  appellee  to  appellant,  with  the 
consent  of  the  former,  following  the  makinfr  of  the  alleged 
•contract,  and  under  a.nd  by  virtue  thereof;  that,  accord- 
ingly, parol  evidence  of  such  contract  was  properly  ad- 
mitted. The  question  of  the  competency  of  the  evidence 
was  for  the  court,  of  course,  and,  before  the  admission 
thereof  could  be  justified,  the  plaintiff  must  have  produced 
other  evidence  tending  to  prove  a  change  of  possession,  so 
far,  at  least,  as  to  entitle  him  to  have  such  question  of 
possession  submitted  to  the  jury  for  a  verdict.  Now,  we 
have  a  case  where  a  tenant  is  in  possession,  and  it  is  clear 
that  before  plaintiff  can  be  entitled  to  recover  he  must 
establish  that  with  the  making  of  the  alleged  contract  his 
Vol.  120  Iowa.— 12. 
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possession  as  tenant  ceased,  and  that  his  possession  there- 
after held  was  as  a  purchaser  under  and  by  virtue  of  such 
contract.  Mahana  v.  Blunt^  20  Iowa,  142.  In  that  case 
it  is  said:  "The  possession  of  the  premiaes  by  the  plain- 
tiff is  abundantly  proven  in  this  case,  and  if  such  posses- 
sion was  distinctly  referable  to  the  title  under  the  verbal 
contract,  there  would  be  no  diflSculty  in  the  case.  But 
this  plaintiff  was  a  tenant  of  the  defendant  at  the  time  of 
the  alleged  verbal  contract  for  purchase,  and  it  has  been 
repeatedly  held,  and  is  now  a  well  settled  doctrine,  that 
the  continuance  in  possession  by  a  tenant  cannot  be 
deemed  a  part  performance,  or  to  be  such  possession  as  to 
take  the  case  out  of  the  statute.  The  possession  must 
unequivocally  refer  to  and  result  from  the  agreements" 
See,  also,  Wilmer  v.  Farris^  40  Iowa,  309;  Benedict  v. 
Bird,  103  Iowa,  612. 

Counsel  for  appellant  do  not  deny  the  controlling 
force  of  the  cases  above  cited,  but  they  point  out  that  in 
the  case  at  bar  valuable  improvements  were  made  by  ap- 
pellant in  faith  of  the  contract  and  they  urge  that  proof  of 
such  fact  is  sufficient  to  take  the  case  to  the  jury  upon  the 
question  of  a  change  of  possession.  To  this  we  cannot 
yield  our  assent.  To  say  that  a  tenant,  while  in  possession 
as  such,  may  make  improvements,  and  then  predicate 
thereon  alone  a  claim  of  change  of  possession  sufficient  in 
character  to  avoid  the  statute  and  permit  the  introduction 
of  oral  evidence  of  a  contract  of  sale,  would  be  violative 
of  every  purpose  which  underlies  the  statute.  Such  a  rule, 
if  sanctioned,  would  put  it  into  the  hands  of  any  party  in 
possession  of  real  estate  under  whatsoever  arrangement, 
by  making  some  character  of  improvement,  to  base  thereon 
a  claim  of  change  of  possession  sufficient  to  take  the  case 
out  of  the  statute.  To  permit  a  party  in  possession  solely 
by  his  own  act  to  crejte  a  condition  which,  aided  by  his 
own  testimony,  would  be  sufficient  to  bring  his  case  within 
the  exception  provided  by  section  4626,  would  be  at  once 
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subversive  of  both  the  letter  and  the  spirit  of  the  statute. 
As  was  said  in  Mahana  v.  Blunt^  supra^  **the  wisdom  of 
the  statute  has  been  verified  by  the  experience  of  the  ages, 
and  is  too  well  grounded  and  settled  to  either  justify  or 
allow  us  to  nf ringe  upon  its  letter  or  spirit,  even  in  a  case 
of  apparent  hardship  or  faithlessness."  As  we  read  them, 
no  one  of  the  authorities  cited  and  relied  upon  by  counsel 
for  appellant  is  out  of  harmony  with  the  doctrine  thus 
stated.  That  a  tenant  may  contract  to  purchase,  while  in 
pos3ession  as  such,  may  be  readilj'  conceded,  and  that  he 
may  point  out  improvements  made  by  him  as  evidence 
tending  to  prove  that  possession  is  held  as  purchaser^  and 
not  as  tenant,  is  not  to  be  doubted.  Especially  is  this 
true  where  the  improvements  made  are  such  in  character 
and  extent  as  to  be  inconsistent  with  a  continued  posses- 
sion as  tenant.  What  we  hold — and  it  is  the  rule  of  all 
the  cases  to  which  our  attention  has  been  called — is  that 
mere  proof  of  the  making  of  improvements  by  a  tenant, 
unaided  by  competent  evidence  of  any  other  facts,  cannot 
be  accepted  as  suflBcient  to  establish  a  change  of  possession, 
and  thus  bring  a  case  within  the  exception  provided  in  the 
statute.  Were  the  rule  otherwise,  however,  we  think  the 
holding  of  the  court  below  in  the  respect  under  considera- 
tioli  was  demanded  by  the  state  of  the  record  before  it. 

Not  only  does  it  appear  that  plaintiff  was  a  tenant  at 
the  time  the  oral  contract  is  alleged  to  have  been  made, 
but  we  think  it  must  be  said  that  he  continued  to  be  a 
J.    Nature  of     ^^^^^  throughout  the  term  of  the   written 
pS^cmoV    lease.     The   admitted   fact  that  in   October 
^^"^  and  February  following,  he  paid  the  rent  re- 

served in  the  lease,  and  strictly  in  accordance  with  the 
terms  thereof,  gives  character  of  itself  to  his  possession, 
and  negatives  the  idea  that  such  possession  was  under  the 
aUeged  contract,  and  not  as  a  tenant  under  the  leaee. 

IL     Plaintiff  offered  in  evidence  the  writing,  a  copy 
of  which  appears  y\  his  petition  and  is  hereinbefore  set 
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out.     This  was  objected  to,  and  the  objection  sustained. 

3.   Written       The  grouuds  of  the  objection  were  that  by  the 

contract:        terms  of  the  writing  no  obligation  on  the  part 

statute  of  00  If 

frauds.  of  defendant  is  created,  and  that  the  same 

does  not,  by  its  terms,  constitute  an  agreement  or  memor- 
andum of  an  agreement  by  defendant  for  the  transfer  of  an 
interest  in  lands,  as  required  by  the  statute.  It  is  not 
claimed  by  counsel  for  appellant  that  such  writing  of  itself 
constitutes  the  contract  for  the  breach  of  which  this  action 
is  brought.  It  is  their  contention  that  the  same  is  a  writ- 
ten admission  of  the  oral  contract  previously  made  as 
alleged,  and  that  it  is  sufficient  in  character  to  establish 
•  the  making  of  such  oral  contract  Passing  the  collateral 
questions  argued  at  some  length  in  respect  of  the  character 
of  the  agency  of  Miller  and  the  lack  of  definite  description 
of  the  property,  we  readily  reach  the  conclusion  that  no 
effect  can  be  given  the  writing  such  as  appellant  contends 
for.  It  contains  no  reference  to  any  prior  agreement,  and 
by  its  terms  is  confined  to  matters  then  presently  under 
consideration.  Given  the  most  liberal  interpretation  pos- 
sible and  it  is  simply  a  receipt  for  the  lease  and  rent  notes, 
with  the  provision  added  that  if  a  purchase  of  the  farm 
shall  be  made  by  Allen  by  March  1, 1900,  at  a  price  named, 
the  lease  and  n^tes  are  to  be  redelivered  to  him.  Thereby 
Bemis  does  not  agree  to  sell,  nor  does  Allen  agree  to  pur- 
chase. That  parties  may  by  writing  make  admission  of 
a  prior  oral  contract  or  agreement  to  sell  lands  is  not  to  be 
doubted.  And  an  oral  contract  thus  established  may  be 
enforced  as  of  the  time  made  as  fully  as  the  subsequent 
writing  makes  disclosure  thereof.  It  is  well  settled,  how- 
ever, that  in  all  such  cases  the  court  cannot  look  beyond 
the  writing  to  ascertain  the  terms,  conditions,  or  provisions 
of  the  contract.  Vaughn  v.  Smithy  68  Iowa,  553;  Watt  v. 
Wis.  Cranberry  Co.^  63  Iowa,  730;  Leather  Co.  v.  Porter^ 
94  Iowa,  117;  Peoria  Co.  v.  Babcock  (0.  0.)  67  Fed.  Rep. 
892;  Orafton  v.  Cummings,  99  U.  S.  100  (25  L.   Ed.   866); 
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Ridgway  v.  Uills^  66  Ind.  475.  It.  was  the  sole  province 
of  the  court  to  construe  the  writing  offered  in  evidence. 
Daly  V.  Kimball  Co.^  67  Iowa,  132;  Clement  v.  Dryhread^ 
108  Iowa,  701.  Being  insufficient  in  and  of  itself  to  estab- 
lish the  making  of  the  oral  contract  upon  which  the  plain- 
tiff  grounds  his  action,  it  must  be  held  that  the  objection 
thereto  was  properly  sustained.  No  farther  evidence  hav- 
ing been  offered  by  plaintiff  with  reference  to  the  contract 
:illeged,  it  follows  that  the  verdict  in  favor  of  defendant 
was  riglitfuUy  directed. — Affirmed. 
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llcCoRMioK  Harvesting  Machine  Company,  v.  M.  V.  Lam- 
bert, Appellant. 

Principal  and  Agent:     evidence  of  agenot.      In  a  suit  to  recover 

1  for  a  binder  shipped  in  care  of  a  third  party,  it  is  competent 
for  the  purpose  of  establishing  agency  in  the  third  party  to  show 

.    that  he  had  handled  plaintiff's  machines  and  had  sold  them 
and  taken  notes  in  settlement  payable  to  plaintiff. 

Authority  of  Agent :     notice  :     evidence.      In  the  sale  of  a  binder 

2  8hipi)ed  to  defendant  in  care  of  a  third  party  on  condition  that 
it  should  be  given  one  day's  trial,  and  if  it  failed  to  work 
well  immediate  notice  should  be  given  plaintiff  or  it«  agent, 
the  evidence  on  the  question  of  agency  of  the  third  party  is 
considered  and  held  suflftcient  to  warrant  the  jury  in  finding 
that  such  third  party  was  authorized  to  receive  notice  of  tue 
failure  of  the  binder  to  work. 

Bame.     The  fact  that  men  came  to  repair  a  machine  in  response 
8     to  notice  given  the  agent  of  its  failure   to  work,    is  sufficient 
evidence  of  the  agent's  authority,  in  the  absence  of  a  contrary 
showing. 

Appeal  from  Carroll  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Saturday,  April  11,  1908. 


182     MoCoRMicK  Har.  Machine  Oo.  v.  Lambert.  [120  Iowa 

Action  at  law  to  recover  on  an  order  for  a  harvesting 
machine.  There  was^  a  directed  verdict  for  the  plaintiflf, 
and  a  judgment  thereon,  from  which  the  defendant  ap- 
peals. — Reversed. 

Lee  cfe  Rohh  for  appellant. 
Salinger  cfe  Korte  for  appellee. 

Sherwin,  J. — The  order  upon  which  this  action  is 
based  provided  for  the  delivery  of  a  machine  to  the  de- 
fendant at  Coon  Rapids,  consigned  to  the  care  of  **Jones." 
Upon  its  delivery  to  the  defendant,  he  was  to  settle  there- 
for by  note  due  January  1,  1901.  The  order  contained  the 
usual  warranty,  and  provided  for  one  day's  trial  of  the 
machine,  with  a  stipulation,  also,  that  if  it  did  not  work 
well  immediate  notice  should  be  given  the  plaintiff  or  its 
agent,  and  **allow  time  to  send  a  person  to  put  it  in  order," 
and  if  not  then  made  to  work  well  it  was  to  be  ''returned 
at  once  to  the  agent  of  whom  he  received  it."  The  binder 
was  shipped  to  one  Jones  at  Coon  Rapids,  and  received  of 
him  by  the  defendant. 

The  defendant  offered  evidence  tending  to  show  that 
said  Jones  had  been  handling  the  plaintiff's  machines  and 
extras  for  several  years,  and  that  others  had  bought 
I.  EviDKNCEof  machines  of  him,  and  had  settled  with  him 
agency.  thercfor  by  giving  their  notes  payable  to  the 

plaintiff.  This  testimony  was  all  stricken  out  upon  the 
plaintiff's  motion,  and  in  so  ruling  the  court  erred.  All  of 
these  matters  were  competent  as  tending  to  prove  that  Jones 
was  in  fact  the  agent  of  the  plaintiff,  and  further,  they  were 
competent  as  tending  to  show  a  course  of  dealing  from 
which  the  agency  might  be  presumed.  Mechem  on 
Agency,  sections  83-86;  Van  Werde?i  v.  Life  Insurance 
Society^  99  Iowa,  621.  This  testimony,  in  connection  with 
the  order  itself,  which  designated  Jones  as  the  agent  who 
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was  to  deliver  the  machine  to  the  defendant,  and  as  the 
one  to  receive  it  in  case  it  was  returned,  was  certainly 
sufficient  to  warrant  a  finding  by  the  jury  that  Jones  was 
an  agent  authorized  to  receive  notice  of  the  failure  of  the 
machine  to  work. 

There  was  testimony  that  the  defendant  sent  word  to 
Jones,  by  one  of  the  latter's  sons,  that  the  binder  did  not 
work  well,  and  that  the  next  day  another  son  and  a  man 
a.   ahthopity    ^y  ^^®  name  of  Smith  visited  the  defendant's 
notiw?*^-     farm   and  attempted  to  remedy  the  alleged 
^^^^^'  defects  in  the  machine.     This  testimony  was 

stricken  out  also,  on  the  ground  that  the  defendant  had 
not  shown  that  Jones  or  Smith  was  authorized  to  so  act. 
As  we  have  already  seen,  there  was  evidence  tending  to 
show  that  Jones  had  charge  of  this  machine. 

A  notice  to  him,  then,  was  suflScient;  and  if,  in  re- 
sponse thereto,  his  son  and  an  expert  appeared  upon  the 
scene   and  undertook  to  put  it  in  good  running  order,  it 
can  hardly  be  said  there  is  no   evidence   of 

3.     Same.  "^ 

authority  to  do  so.  The  very  fact  that  they 
were  there  in  answer  to  the  notice  is  sufficient  evidence  of 
authority,  in  the  absence  of  any  showing  to  the  contrary. 

The  plaintiff  was  entitled  to  a  reasonable  time  in 
which  to  get  to  the  machine  and  to  make  it  work,  and  it  is 
ordinarily  a  question  for  the  jury  whether  such  time  has 
been  given  or  not.  There  is  nothing  before  us  to  show 
that  the  plaintiff  did  not  have  all  the  time  it  wanted  for 
that  purpose. 

The  court  erred  in  striking  out  the  testimony  to  which 
we  have  referred,  and  erred  further  in  directing  a  verdict 
for  the  plaintiff.     The  judgment  is  reversed. 
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H,  Y.  Barrett,  Appellant,  v.  Des  Moines  Mutual  Hail 
AND  Cyclone  Insurance  Association. 

Insurance:      settlement  of  assessment :       forfeiture:       waiver. 

1  An  agent  of  a  mutual  hail  association,  authorized  simplj  to 
collect  delinquent  assessments,  settled  with  a  suspended  mem- 
ber bj  allowing  him  a  claimed  loss  in  part  payment  and 
accepting  his  note  for  the  balance,  the  proceeds  of  which  he 
remitted  the  company,  with  full  information  as  to  the  settle- 
ment. The  company  notified  the  assured  that  the  claimed 
loss  could  not  be  allowed  but  retained  the  proceeds  of  the 
note,  and  subsequently  notified  him  that  an  assessment  for 
another  year  was  due.  Held,  that  the  company  by  its  con- 
duct had  ratified  the  act  of  the  agent,  which  restored  the 
assured  to  membership,  and  had  thereby  waived  its  right  to 
claim  a  forfeiture  of  the  policy. 

Pleadings:       insufficiency  of  allegation :        failure  to  object : 

2  WAIVER.  In  an  action  on  an  assessment  jwlicy  of  insurance, 
the  insufficiency  of  a  general  allegation  that  defendant  has 
waived  the  suspension  of  a  member,  though  a  legal  conclusion, 
is  waived  by  failure  to  properly  object  thereto. 

Appeal  from  Plymouth  District  Court. — Hon.  F.  R.  Qay- 
NOR,  Judge. 

Saturday,  April  11,  1903. 

Action  to  recover  a  loss  under  a  policy  in  a  mutual 
hail  insurance  company.  Defense,  that  at  the  time  of  the 
loss  plaintiff  was  under  suspension  from  the  company  on 
account  of  failure  to  pay  assessments.  Trial  without  a 
jury.  Judgment  for  defendant,  from  which  plaintiff 
appeals. — Reversed. 

Edwin  J.  Stason  for  appellant. 

Carr  cfe  Parker  for  appellee. 

McOlain,  J. — The  trial  was  upon  a  written  stipulation 
as  to  the  facts.     The  substantial  facts,  as  they  appear  from 
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the  stipulation,  are  as  follows:  The  plaintiff  became  a 
member  of  the  defendant  company  in  June,  1899,  under 
an  agreement  for  insurance  of, his  crops  against  hail  to  the 
extent  of  $1,000,  for  a  period  of  five  years.  In  August  of 
that  year  an  assessment  on  the  members  was  made,  the 
amount  of  the  assessment  against  plaintiff  being  $88, 
which  amount  was  payable  by  plaintiff  on  the  Ist  of  Octo- 
ber of  that  year.  Failing  to  make  payments,  plaintiff  was 
duly  notified  of  his  suspension  from  the  company  on  that 
account,  in  accordance  with  the  provisions  of  its  articles 
and  by-laws.  This  suspension  continued  until  the  10th 
day  of  August,  1900,  when  one  Miller,  who  was  employed 
by  the  defendant  company  only  for  the  purpose  of  collect- 
ing delinquent  assessments,  called  upon  the  plaintiff  to 
secure  payment  of  the  amount  due  from  him.  Plaintiff 
then  claimed  that  he  had  a  loss  to  his  crops  from  the  hail 
in  1899  to  the  amount  of  $18,  which  had  not  been  paid, 
and  Miller  on  that  date  accepted  plaintiff's  negotiable 
note  for  $20,  with  the  agreement  that  plaintiff  should  be 
allowed  the  amount  of  his  claimed  loss.  Miller  negotiated 
the  note,  and  reported  the  settlement  with  plaintiff  to  the 
defendant  company  on  the  18th  of  August,  delivering  to 
defendant  the  proceeds  of  the  note.  The  president  of  the 
company  thereupon  wrote  to  plaintiff  that  the  company 
was  not  liable  to  him  for  the  $18  loss,  and  that  the  claim 
therefor  could  »^ot  be  allowed.  It  is  conceded  that  Miller 
had  no  authority  to  adjust  losses,  and  that  no  notice  of 
the  $18  loss  had  been  given  to  the  defendant  within  the 
time  and  in  the  manner  required  by  the  contract  of  insur- 
ance, but  the  defendant  company  accepted  from  Miller  the 
proceeds  of  the  $20  note  with  full  information  as  to  the 
adjustment  which  Miller  had  made  with  plaintiff,  and  has 
since  retained  the  amount  of  such  proceeds.  On  the  12th 
of  Angus  t — that  is,  between  the  date  of  the  transaction 
between  Miller  and  plaintiff  and  the  time  when  Miller 
reported  the  adjustment  and    collection  to  defendant — 
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plaintiff  suflFered  a  loss  by  hail  to  the  full  amount  of  his 
insurance,  and  that,  so  far  as  the  record  now  shows,  such 
amount  is  due  by  defendant  to  plaintiff,  if  plaintiff  was 
at  the  time  of  the  loss  not  under  suspension  for  nonpay- 
ment of  the  assessment  of  1899. 

If  the  acceptance  of  the  note  would  have  been  suflS- 
cient  to  restore  plaintiff  to  membership  in  the  association, 
provided  the  note  was  for  the  full  amount  of  plaintiff's 
I.  settiement  assessment,  and  if,  by  accepting  from  Miller 

of  &S5CSS~ 

ment:  for-      the  procoeds  of  such  note,  the  defendant  rat- 

fciture:  ^  ' 

waiver.  ified   his   Settlement   with    plaintiff,   and   is 

bound  as  effectually  by  such  settlement  as  though  it  had 
been  made  directly  between  defendant  and  plaintiff' at  the 
time  of  the  negotiation  thereof  with  Miller,  assuming  to 
act  as  agent,  the  question  arises  whether  such  settlement 
restored  plaintiff  to  membership.  It  is  well  settled  that 
an  acceptance  of  part  payment,  although  stipulated  to  be  in 
full  extinguishment  of  an  indebtedness,  does  not  constitute 
full  payment.  If  plaintiff  had  however,  an  unliquidated 
claim  against  defendant,  which  he  might  have  introduced 
as  a  set-off  against  defendant's  claim  for  the  assessment, 
then  an  agreement  in  settlement  of  this  unliquidated 
claim  to  accept  less  than  the  full  amount  of  the  assess- 
ment would  be  a  valid  compromise,  and  the  acceptance  of 
the  $20  in  full  of  the  assessment,  after  deducting  the  un- 
liquidated claim,  would  be  a  settlement  based  on  a  suflB- 
cient  consideration,  and  therefore  valid  and  binding. 
Pollma7i^  etc,^  Co.  v.  St.  Louis^  14*5  Mo.  651  (47  S.  W.  Rep. 
m^)\' Ostraiider  v,  Scott,  161  III.  339(43  N.  E.  Rep.  1089); 
Tan7ier  v.  Merrill,  10  S  Mich.  58  (65  N.  W.  Rep.  664,  81  L. 
R.  A.  171,  62  Am.  St.  Rep.  687);  Marion  v.  Ileimhach,  62 
Minn.  214  (64  N.  W.  Rep.  286);  Greenlee  v.  Mosnat,  116 
luwa,  534. 

The  sole  question  as  to  payment^  then,  is  whether  the 
claim  of  plaintiff  for  the  loss  was  such  a  claim  as  would 
support  a  settlement  by   way  of  compromise.     It  is,   of 
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course,  true  that  the  absolute  legal  validity  of  the  claim 
which  is  compromised  is  not  essential  to  the  validity  of 
the  agreement  which  is  made  by  way  of  compromise.  If 
the  claim  is  made  in  good  faith,  as  one  which  might  be 
enforced  in  law  or  equity,  then  a  settlement  thereof  will 
be  sustained.  Turning,  now,  to  the  facts  as  shown  by  this 
record  for  the  purpose  of  ascertaining  whether  the  claim 
of  plaintiff  for  loss  was  such  a  claim  as  would  support  a 
settlement,  we  find  that  this  loss  was  one  of  which  no 
notice  had  been  given  to  the  company,  and  on  which  no 
demand  had  been  made  by  plaintiff  ujitil  long  after  the 
time  when  there  should  have  been  such  notice  and  demand 
in  order  to  give  rise  to  any  obligation  of  the  defendant 
under  the  contract  of  insurance.  Nor  is  it  stipulated  that 
the  claim  was  made  in  good  faith  and  based  upon  any 
alleged  liability  of  the  defendant  The  stipulation  merely 
recites  that  in  the  transaction  with  Miller  **plaintiflF 
clUimed  that  he  had  a  loss  to  his  crops  from  hail  in  July  or 
August,  1899,  which  the  defendant,  he  claimed,  had  not 
paid,  and  of  which  loss  the  said  plaintiflF  had  in  fact  never 
given  any  notice  to  the  defendant."  It  appears,  therefore, 
that  plaintiff's  claim  was,  not  that  defendant  was  liable  to 
him  under  the  terms  of  the  contract  of  insurance,  but  that 
he  had  sustained  a  loss,  which,  had  he  taken  steps  to  per- 
fect it,  might  have  been  made  the  basis  of  a  valid  claim. 
It  seems  to  us  that  the  stipulation  does  not  go  far  enough 
to  show  any  contention  that  the  asserted  claim  was  valid. 
The  case,  therefore,  was  simply  this:  Conceding  that 
there  was  no  legal  liability,  the  defendant  (acting  through 
its  unauthorized  agent.  Miller,  whose  acts  we  concede  for 
the  purpose  of  the  case  to  have  been  fully  ratified)  was 
willing  to  accept  $20  in  full  payment  of  plaintiff's  assess- 
ment of  $38,  and  remit  to  plaintiff  the  balance,  without 
regard  to  the  genuineness  of  plaintiff's  claim.  The  situa- 
tion was  not  different  from  that  Mivolved  in  the  ordinary 
case  where  the  creditor,  feeling  uncertain  as  to  the  collec- 
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tion  of  the  amount  of  an  admitted  indebtedness,  accepts 
part  payment  in  full  satisfaction.  Such  a  settlement  is 
not  binding,  and  the  creditor  is  not  under  obligation  to 
return  the  part  payment  actually  received  before  proceed- 
ing to  collect  the  balance  which  is  in  fact  unpaid.  Home 
Fire  Ins.  Co.  v.  Skoumal^  51  Neb.  655  (71  N.  W.  Rep. 
290);  1  Beach  on  Contracts,  sections  173-4. 

But  we  think  that  the  question  of  whether  plaintiff 
satisfied  by  payment  or  valid  compromise  the  full  amount 
of  his  $88  assessment  is  not  the  ultimate  question  in  this 
case!     While  it  is  not  mentioned  in  the  stipulation  that 
plaintiff  and  Miller  were  negotiating  with  reference  to  the 
restoration  of  plaintiff  to  membership  in  the  defendant 
association,  nevertheless  that  must  have  been  a  matter  as 
much  within  the  contemplation  of  the  two  as  the  extin- 
guishment of  plaintiff's  legal  liability  for  the  assessment, 
for,  whenever  plaintiff's  indebtedness  to  the  defendant 
was  adjusted  to  defendant's  satisfaction,  his  suspension 
was  terminated,  and  he  became  once  more  a  member  in 
good  standing.      With   reference   to  the    termination  of 
plaintiff's  suspension  and  his  restoration  to  good  standing 
as  a  member  of  the  association,  the  legal  satisfaction  of 
the  $38  assessment  was  not  conclusive.     We  think  there 
can  be  no  doubt  that  whenever  an  association  of  this  kind 
accepts  what  it  indicates  to  the  member  as  a  sliflScient 
satisfaction  c  f  the  dues  for  which  he  is  suspended  and 
leads  him  to  think  that  he  is  thereby  restored  to  member- 
ship, it  is  estopped  from  afterwards  saying  that  his  restor- 
ation did  not  take  place.     It  cannot  be  that  such  an  asso- 
ciation can  lead  the  member  to  think  that  he  has  done  all 
which  the  association  requires  him  to  do,  and  then,  after  a 
loss  has  occurred,  insist  that  what  he  did  was  not  sufficient 
in  legal  effect  to   work   a   restoration.     Unquestionably 
plaintiff  must  have  given  the  $20  note  in  the  belief  that 
after  it  was  given  he  would  be  entitled  to  the  benefit  of 
his  contract  of  insurance  from  that  time.     In  this  view  of 
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the  case  it  is  immaterial  whether  the  note  taken  amounted 
to  payment  of  the  indebtedness,  or  whether  the  agent  had 
authority  to  adjust  plaintiff's  old  claim  or  accept  less  than 
the  full  amount  of  the  assessment.  The  agent  certainly 
did  have  authority  to  settle  this  assessment  with  the  plain- 
tiff, and  determine  on  what  terms  he  should  be  restored 
to  membership  in  the  company.  No  further  action  of  the 
company  than  the  adjustment  of  this  assessment  was 
necessary  to  restore  the  plaintiff  to  full  membership. 
Even  if  the  agent  had  not  authority  to  accept  less  than 
full  payment,  the  company  accepted  the  benefits  of  the 
transaction,  and  the  retention  thereof  was  a  full  ratifica- 
tion of  the  agent's  acts. 

With  reference  to  the  retention  of  the  benefits  of  the 
transaction,  it  is  urged  that,  as  defendant  was  entitled  to 
the  amount  received,  without  regard  to  any  agreement  by 
the  agent  to  allow  the  amount  of  the  old  loss  or  restoration 
of  the   plaintiff  to   membership,    the   retention   of  that 
amount  would  not  be  a  ratification.     In  other  words,  that 
the  defendant  might  ratify  so  much  of  the  action  of  the 
agent  as  resulted  in  securing  the  proceeds  of  the  $20  note, 
without  ratifying   the  portion  of  the  transaction  which 
consisted  of  extinguishment  of  the  balance  of  the  claim 
and  restoration  to  membership;  and  counsel  for  defendant 
cite  some   authorities    which    they   claim   support  their 
views,  but  thet^e  authorities  are  f  ases  of  attempted  rescis- 
sion of  a  contract,  not  attempted  repudiation  of  the  acts  of 
an  agent,  and  between  the  two  there  is  a  manifest  diflfer- 
ence.     No  authorities  are  cited,  and  we  know  of  none, 
which   will  justify  the  view  contended  for  that,    when 
an  agent  acts  without  authority  in  securing  a  settlement, 
the  principal  can  retain  the  benefit  of  the  settlement  by 
the  agent,  and   disavow  the  effect  thereof.      The  propo- 
sition is  too  elementary  to  require  reference  to  authorities. 
If  there  were  any  controversy  with  reference  to  the 
understanding  with  which  the  settlement  with  plaintiff 
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was  made  and  the  proceeds  thereof  retained  by  the  de- 
fendant, it  is  put  at  rest  by  the  subsequent  act  of  the  defend- 
ant in  notifying  the  plaintiff,  on  the  19th  of  September, 
1900,  that  an  assessment  of  $38  for  that  year  was  due.  This, 
it  will  be  observed,  was  subsequent  to  all  the  matters  to 
which  we  have  heretofore  referred.  The  act  of  defendant  is 
admissible  for  the  purpose  of  throwing  light  on  its  inten- 
tion in  retaining  the  benefit  of  the  settlement  made  August 
10th,  and  reported  to  it  on  the  13th.  That  the  subsequent 
acts  of  the  parties  may  throw  light  on  the  intention  in- 
volved in  a  previous  transaction  is  a  rule  of  evidence. 

Counsel  for  defendant  contend  that  there  was  no  issue 
as  to  whether  defendant  had  waived  its  right  to  claim  a 
forfeiture  or  suspension  of  plaintiff's  certificate  because  of 
2.  iNsuFPici-  plaintiff's  neglect  to  pay  the  assessment  for 
le^at^Jnt  1899  promptly  when  due.  But  it  is  alleged  in 
obj^'iu*^  the  petition  that  defendant  had  waived 
suspension  of  the  policy  on  this  ground,  and, 
while  that  allegation  may  have  been  a  mere  legal  conclu- 
sion, nevertheless,  no  objection  having  been  taken  on  that 
ground,  it  cannot  be  ignored  as  presenting  an  issue  of  fact 
It  will  not  do  to  allow  a  general  allegation  of  that  char- 
acter to  go  unchallenged  until  the  conclusion  of  the  case, 
which  is  tried  on  the  issue  thus  informally  presented,  and 
then  contend  that  no  such  issue  was  before  the  court. 
While  it  is  true  that  a  waiver  must  be  pleaded,  it  is  also 
true  that  insufficiency  of  the  pleading  of  a  waiver,  where 
it  is  apparent  that  a  waiver  is  intended  to  be  pleaded,  may 
be  itself  waived  by  failure  to  seasonably  raise  the  objection. 
We  have  considered  all  the  questions  that  are  likely 
to  occur  on  a  new  trial,  and,  finding  that  there  was  error  in 
the  action  of  the  lower  court  in  rendering  judgment  for 
defendant,  such  judgment  is  beverskd. 
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8.  H,   Bfown,  Appellant,  v.  Vesta  V.  Holdkn,  Appellee, 
George  A.  Allee  et  al.^  Appellants. 

Mortgages:     foreclosure:     change  op  venue.     Where  action  is 

1  brought  bj  the  assignee  of  a  real  estate  mortgage  to  foreclose 
the  same,  and  the  defendant  by  a  cro88-i)etition  against  the 
original  mortgagees  and.  others  claims  damages  for  fraudulent 
representations  inducing  the  execution  of  the  mortgage,  in 
case  a  cancellation  of  the  same  is  not  decreed,  the  defendants 
in  the  cross-petition  are  not  entitled  to  a  change  of  venue  to 
the  respective  counties  of  their  residence. 

Evidence:      false  representations.      On  the  issue    of  fraud  in 

2  procuring  a  mortgage  given  for  the  difference  in  value  on 
exchange  of  properties,  the  evidence  is  examined  and  held  to 
show  that  the  execution  of  the  mortgage  was  induced  by  the 
fraudulent  representations  of  the  mortgagees  and  their  agent, 
who  was  also  secretly  acting  as  the   agent  of  the  mortgagor. 

Sale  of  Mortgage:  bona  fide  purchaser:  evidence.  Where  one 
8  purchases  a  mortgage,  even  for  value  and  before  due  but  with 
a  knowledge  that  the  maker  claims  a  defense  which  has  not 
been  waived  or  satisfied,  he  does  so  at  his  peril,  and  this  is 
true  though  the  purchase  is  through  an  agent  having  such 
knowledge.  Evidence  considered  and  held  to  bring  the  case 
within  the  rule. 

Appeal  from  Decatur  District  Court. — Hon.  H.  M.  Towner, 

Judge. 

Saturday,  April  11,  1903. 

In  June,  1898,  the  defendant  Holden  lived  at  Fair- 
view,  in  Jones  county,  and  there  owned  an  acre  of  ground, 
on  which  was  a  store  building.  She  carried  on  business  in 
the  store,  and  had  therein  a  small  stock  of  general  mer- 
chandise. At  the  same  time  G.  A.  Allee  and  J.  W.  Allee, 
living  at  Belle  Plaine,  Benton  county,  were  the  owners  of 
a  farm,  consisting  of  one  hundred  and  twenty  acres,  in 
Decatur  county.      About  the    time   stated  said  parties 
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entered  into  a  contract  in  writing  for  the  exchange  of 
their  respective  properties.      The  material  provisions  of 
such  contract  are  as  follows:     The  parties  agree  to  ex- 
change properties,  subject  to  the  inspection  of  the  farm  by 
Mrs.  Holden.     If  exchange  is  made,  the  farm,  including 
share  of  crops,  is  to  be  valued  at  $4,800,  the  store  building 
and  ground   at  $2,000,  and   the  stock  to  be  invoiced  at 
wholesale  cost;  Mrs.  Holden  to  give  mortgage  back  on  the 
land  for  balance,  the  same  to  become  due  in  one  year, 
with  six  per  cent,  interest;  the  deal  to  be  closed  within 
four  weeks  if  Mrs.  Holden  is  satisfied  with  the  farm.     In 
the  contract  the  farm  is  said  to  be  about  one  and  one- 
fourth  miles  from  Van  Wert,  and  is  represented  as* 'about 
sixty-five  acres  in  cultivation,  the  balance  meadow  and 
pasture;  land  is  rolling;  a  new  five-room  house;  two  wells; 
board  stable  and  other  outbuildings;  all  the  land  can  be 
cultivated  except  about  twelve  acrfes  in  timber  and  pas- 
ture; good  black  soil,  not  stony  and  sand."     It  is  further 
provided  that  Allee  is  to  go  with  Mrs.    Holden  and  show 
her  the  farm  when  she  is  ready  to  go.     Within  a  few  days 
after  the  making  of  such  contract,  Mrs.  Holden  and  J.  W. 
Allee  went  to  Decatur  county,  and  drove  out  to  the  farm. 
Upon  their  return  an  invoice  was  made  of  the  goods  owned 
by  Mrs  Holden;  the  value  thereof,  as  shown   by  such  in- 
voice, l)eing  fixed  at  $830.     Thereupon  an  exchange  was 
effected  by  proper  instn:ments  in  writing,  and  there  was 
executed  by  Mrs.  Holden  to  G.  A.  Allee,  on  account  of  the 
difference  in  values  and  to  cover  an  item  of  indebtedness 
due  from  her  on  goods  in  the  store  which  was  assumed  and 
agreed  to  be  paid  by  Allee,  a  note  for  $2,200,   and  mort- 
gage to  secure  the  same  upon  the  farm  in  question.     It  is 
alleged  that  such  note  and  mortgage  were   subsequently, 
and  before  due,  assigned  for  value  to  the  plaintiff,  S.  H. 
Brown,   and  this  action  is    brought  by  him   to  recover 
thereon.     In  her  answer  the  defendant  Holden  admits  the 
execution  of  the  note  and  mortgage,  but  alleges  that  the 
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same  was  procured  by  fraud  and  false  representations; 
that  the  same  was  and  is  without  consideration  and  void. 
She  denies  that  plaintiff  became  the  owner  of  said  note 
and  mortgage  before  maturity  thereof;  denies  that  he  is 
the  owner  thereof,  or  that  he  ever  paid  anything  therefor; 
and  alleges  that  he  (said  plaintiff)  was  a  party  to  the  fraud 
of  which  she  complains.  She  further  alleges  that  defend- 
ants AUee  have  disposed  of  the  property  obtained  from 
her,  so  that  rescission  cannot  be  had.  She  therefore  prays 
that  the  note  and  mortgage  in  suit  be  declared  null  and 
void,  that  the  same  be  cancelled,  and  for  general  equit- 
able relief. 

The  defendant  also  filed  a  cross-petition,  making 
George  A.  Allee,  J.  W.  Allee,  and  0.  F.  Bates  defendants 
thereto,  in  which  is  charged  the  fraud  set  forth  in  her 
answer,  and  participated  in  by  them,  resulting  in  her  exe- 
cution of  the  note  and  mortgage  in  question,  and  praying 
that  whatever  relief  may  be  awarded  plaintiff  as  against 
her  may  in  turn  be  awarded  in  her  favor  as  against  said 
cross-petition  defendants.  The  further  contentions  of  the 
parties,  and  the  facts  in  the  case  as  far  as  material,  will 
be  found  stated  in  the  opinion.  There  was  a  decree  find- 
ing that  fraud  had  been  practiced  upon  the  defendant  to 
her  damage  by  the  defendant  in  the  cross-petition,  and  of 
which  plaintiff  had  knowledge  at  the  time  he  purchased 
the  note  and  mortgage  in  question.  It  was  accordingly 
ordered  that  defendant  have  a  credit  upon  said  note  as 
for  her  damage  in  the  sum  of  $1,695.19;  that  plaintiff  have 
judgment  against  her  for  $504.81,  the  balance  due  on  said 
note  and  a  decree  of  foreclosure,  with  the  costs  thereof. 
The  costs  of  the  trial  of  this  action  are  taxed  to  the  cross- 
petition  defendants.  Plaintiff  Brown,  and  the  defendant 
Allee  and  Bates  each  appeal. — AMrmed. 

Marion  F.  Stookey  and  Tom  H.  Milner  for  apx>ellant8. 

0.  W.  HuHFman  and  Harvey  dk  ParrUh  for  appellee. 
V6L.  120  Iowa.— la 
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Bishop,  0.  J. — Upon  being  served  with  notice,  and 
before  answer,  the  cross- petition  defendants,  Q.  A.  AUee, 
J.  W.  Allee,  and  0.  F.  Bates,  filed  motions  for  change  in 
the  place  of  trial.  The  AUees  allege  that  they  are  resi- 
dents of  Benton  county,  and  they  pray  a  transfer  of  the 
action  as  to  them  to  that  county.  Bates  alleges  that  he 
is  a  resident  of  Linn  county,  and  prays  a  transfer  as  to 
him  to  that  county.  These  motions  were  overruled,  and 
such  rulings  are  made  the  basis  of  assignments  of  error. 
We  think  the  motions  were  properly  overruled.  Section 
X.  Change  of  3493  of  the  Code  requires  that  an  action  for 
venue.  ^.j^^  f oreclosure  of  a  mortgage  of  real  property 

shall  be  brought  in  the  county  in  which  the  property  to 
be  affected  is  situated.  By  section  8574  of  the  Code  it  is 
provided  that  when  a  defendant  has  a  cause  of  action 
affecting  the  subject-matter  of  the  main  action  against  a 
person  not  a  party  to  the  main  action,  he  may  file  a  cross- 
petition  against  such  other  person.  The  person  thus  made 
defendant  in  such  cross-petition  shall  be  notified  as  in  other 
cases,  and  defense  shall  be  made  at  the  time  and  in  the 
manner  prescribed  in  respect  of  the  original  petition.  The 
point  here  contended  for  as  ei;ror  was  expressly  made  and 
decided  in  Mahaska  County  Bank  v.  Crista  87  Iowa,  415, 
In  that  case  it  is  said:  **The  statute  contemplates  a  trial 
of  the  issues  joined  on  the  cross-petition  in  the  court  in 
which  the  original  action  is  determined.  It  provides  a 
means  of  adjudicating  in  a  single  action  different  rights  of 
the  defendants  and  others,  whicii  are  affe  ted  by  the  sub- 
ject-matter of  the  litigation  which  the  plaintiff  has  insti- 
ttited.  The  filing  of  a  cross-petition  and  the  proceedings 
thereunder  do  not  constitute  a  separate  action  within  the 
meaning  of  the  statute,  and  to  award  a  party  a  separate 
trial  in  the  courtof  another  county  on  the  ground  of  bis  resi- 
dence therein  would  be  contrary  to  its  spirit  and  intent.** 
11.  In  their  several  answers  to  the  cross-petition  the 
defendants  Allee  and  Bates  deny  all  the  allegations  oharg- 
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log  fraud  and  minrftpresentation.     The  record  is  a  yolani* 
a.   bvidbncb:    Idous  One,  and  we  cannot  undertake  in  this 

false  repre-  ...  ,  .        *      11    ii 

sentatioM.  opiniou  to  present  even  a  synopsis  of  all  the 
evidence  bearing  upon  the  question  thus  at  issue.  We 
content  ourselves,  therefore,  with  a  statement  of  the 
ultimate  facts  and  our  conclusions  drawn  from  a  read- 
ing of  the  whole  record.  The  exchange  of  properties 
was  brought  about  through  the  medium  of  the  defendant 
Bates,  who  is  a  real  estate  broker  living  at  Oedar  Eapids, 
Linn  county.  The  defendants  Allee  had  placed  the  Deca- 
tur  county  farm  in  his  hands  for  sale  or  trade,  and  subse* 
quently  defendant  Holden,  in  ignorance  of  such  fact, 
employed  him  to  negotiate  a  sale  of  her  property.  Bates 
soon  notified  her  that  he  had  a  customer,  and  in  a  few 
days  appeared  at  Fairview  in  company  with  defendant  J* 
W.  Allee.  Upon  the  occasion  of  this  visit  the  contract  in 
que  tion  was  drawn  up  and  signed.  A*^  leading  up  to  the 
making  of  tho  contract,  Mrs.  Holden  says  (and  we  are 
disposed  to  accept  her  version  as  being  true)  that  Allee 
represented  the  farm  as  being  situated  just  east  of  the 
town  of  Van  Wert;  that  it  was  good  black  soil;  that  there 
was  a  fine  spring  thereon;  that  about  all  the  land  could  be 
cultivated,  there  being  ten  or  twelve  acres  that  could  not 
well  be,  or  being  seeded  with  timothy,  need  not  be;  that 
the  farm  rented  for  $3  or  $3.50  per  acre,  and  was  of  the 
value  of  $40  per  acre.  Such  statement  concerning  the 
value  of  the  land  might  not  be  material  under  some  cir- 
cumstances. It  is  the  general  rule  that  one  may  express 
an  opinion  as  to  property  values  without  incurring  liabil- 
ity as  for  false  representation.  Hoffman  v.  Wilhelm,  68 
Iowa,  510.  But  where  the  evidence  discloses  the  fraudu- 
lent representation  of  a  fact,  and  not  merely  an  expression 
of  opinion,  the  general  rule  does  not  apply.  King  v.  Ths 
Sioux  Cityy  etc.  Co.^  76  Iowa,  11.  Here  the  representa- 
tion of  value  is  material  to  be  considered,  because,  in  con* 
neotion  therewith,  it  is  shown  that  an  attempt  was  made 
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by  Allee  to  demonstrate  that  $40  per  acre  was  in  fact  the 
value  of  the  land.  He  presented  an  abstract  of  title  in 
proof  of  an  assertion  made  by  him  that  the  property  had 
been  previously  mortgaged  to  a  loan  company  for  $2,200, 
and  said:  "This  is  proof  that  the  land  is  worth  what  we 
ask  for  it,  as  you  could  not  get  a  loan  from  any  loan  com- 
pany for  that  amount  if  it  was  not  worth  double  or  more. 
Qne-third  the  value  is  what  loan  companies  generally  loan 
on  real  estate."  To  this  statement  Mrs.  Holden  replied 
that  she  did  not  understand  abstracts,  and  thereupon  re- 
quested Bates  to  look  it  over.  The  latter  examined  the 
instrument,  and  said  to  her:  "Mrs.  Holden,  you  don't 
have  4io  look  any  farther.  This  is  proof  positive  of  the 
value."  Jl  subsequent  examination  of  the  abstract  re- 
vealed the  fact  that  another  tract  of  land  was  included 
with  the  farm  in  question  in  the  mortgage  to  the  loan 
company.  The  evidence  above  referred  to  is  also  material 
as  tending  to  throw  light  upon  the  attitude  of  defendant 
Bates  in  the  transaction.  That  Mrs.  Holden  understood 
he  was  acting  solely  in  her  interest  is  beyond  question,  and 
that  Ailee  was  advised  in  this  respect  is  not  to  be  doubted. 
After  the  execution  of  the  contract,  Mrs.  Holden  wrote 
to  a  person  of  prominence  at  Van  Wert,  inquiring  gener- 
ally as  to  the  character  and  value  of  the  lands  lying  east 
of  the  town,  and  received  a  favorable  response.  A  few 
days  later  Bates  wrote  a  letter  to  Mrs.  Holden  in  which 
he  congratulates  her  upon  the  deal;  assures  her  that  he 
has  protected  her  interest  to  the  last  degree,  and  will  con- 
tinue to  do  so;  gives  her  directions  about  going  to  see  the 
farm,  and  urges  her  to  go  as  soon  as  possible.  Within  a 
few  days  Mrs.  Holden  and  J.  W.  Allee  met  and  went 
down  to  see  the  farm.  When  the  train  reached  Van  Wert, 
Allee  made  some  excuse  tor  not  getting  oflf,  and  they  went 
to  Weldon,  the  next  station.  Here  Allee  procured  a  team 
and  they  drove  to  the  farm  four  miles  away.  In  this  con- 
nection it  is  shown  that  the  road  from  Weldon  to  the  farm 
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passes  through  a  fine  farming  country.  On  the  other  haitd| 
the  road  from  Van  Wert  to  the  farm  ie  rough,  and  ovex 
steep  bluffs.  Upon  reaching  the  farm,  the  buildings  were 
inspected,  as  well  as  the  land  in  the  immediate  vicinity 
thereof.  Forty  acres  of  the  farm  lies  abutting  upon  the 
highway,  the  remaining  eighty  acres  lying  back  to  the 
north.  Near  the  north  line  of  the  forty  a  ridge  extends 
partially  across,  so  that  most  of  the  eighty-acre  tract  is 
hidden  from  view,  except  from  the  summit  of  the  ridge. 
Allee  and  Mrs.  Holden  drove  out  to  about  the  center  of 
the  forty,  and  there  he  stopped  the  team.  A  heavy  thun- 
der storm  was  threatening  at  the  time,  and  Allee  said  they 
had  to  hurry  back  to  catch  the  train.  He  told  her  that  the 
land  in  sight  was  the  poorest  part  of  the  farm;  that  the 
eighty-acre  tract,  which  they  could  not-  see  on  account  of 
the  ridge,  was  the  better  land  and  he  would  guarantee  it. 
Mrs.  Holden  says  that  in  view  of  the  coming  storm,  the 
frightened  team,  and  his  statement  of  the  necessity  for 
haste,  she  told  Allee  that  if  he  was  stkre  the  rest  of  the 
land  was  better  than  that  forty  she  would  go  back.  He 
assured  her  that  of  his  own  knowledge  his  statement  was 
true,  whereupon  he  turned  the  team  and  drove  back.  As 
they  passed  the  house,  Mrs.  Holden  expressed  a  desire  to 
stop  and  inquire  of  the  tenant  what  rent  he  was  paying,  { 
to  which  Allee  responded  that  they  would  miss  their  train 
if  she  did  so;  that  he  would  give  her  the  tenant's  name 
and  she  could  write  to  him.  When  asked  for  the  name 
afterwards  he  had  forgotten  it.  Upon  reaching  Oedar 
Rapids  on  her  way  home  Mrs.  Holden  was  met  by  Bates, 
to  whom  she  told  her  experience,  and  that  she  doubted  if 
the  farm  was  worth  as  much  as  was  being  asked  for  it. 
He  assured  her  that  he  would  find  out,  and  in  a  few  days 
went  to  Fairview  and  assured  her  that  he  had  made  an 
investigation  and  that  the  farm  was  well  worth  $40  per 
acre.  Thereupon  an  invoice  was  made  of  the  stock  of 
goods,  and  the  exchange  effected,  Mrs.  Holden  executing 
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the  note  and  mortgage  in  suit  as  a  part  thereof.     Bates 
received  commission  from*  Allee  on  account  of  the  trade. 

Now,  it  is  made  to  clearly  appear  that  the  farm  does 
not  lie  east  of  Van  Wert,  but  in  substantially  the  opposite 
direction ;  that  the  eighty-acre  tract  is  very  rough,  with 
deep  gullies  and  ravines;  that  to  a  considerable  extent  it 
is  rocky  and  sandy,  and  unfit  for  cultivation;  that  the 
whole  farm  is  not  worth,  at  the  best,  more  than  $2,700: 
and  that  for  several  years  only  a  nominal  sum  had  been 
realized  in  the  way  of  rent,  and  this  by  taking  a  share  in 
whatever  crops  were  raised.  After  being  advised  of  the 
true  character  and  value  of  the  farm,  Mrs.  Holden  tend- 
ered back  a  deed  thereof  to  the  defendants  Allee,  and 
demanded  a  reconveyance  of  her  property  and  a  return 
of  the  note  and  mortgage  here  in  suit,  which  was  refused* 
The  court  below,  as  we  think,  rightly  found  that  the 
exchange  of  properties  was  induced  by  fraud  and  false 
representations,  in  which  the  Allees  and  Bates  partici- 
pated; that  in  the  transaction  Mrs.  Holden  relied  upon 
such  false  representations,  and  was  deceived  by  such  fraud 
to  her  damage.  We  have  no  need  to  lengthen  this  opinion 
by  advancing  argument  in  support  of  the  conclusion 
thus  reached. 

III.  It  is  pleaded  in  a  separate  count  of  the  answer 
of  the  defendants  Allee  that,  subsequent  to  all  the  matters 
hereinbefore  referred  to,  Mrs.  Holden  commenced  an 
action  in  equity  against  them  in  the  district  court  of  Jones 
county,  in  which  action  she  alleged  in  her  petition  fully 
and  particularly  the  fraud  and  false  representations  here 
complained  of,  and  prayed  for  a  rescission  of  the  contract 
in  question,  and  for  general  equitable  relief.  To  such 
action  the  defendants  Allee  allege  that  they  appeared  by 
their  attorney,  Tom  H.  Milner,  and  fully  answered. 
Further  in  this  connection,  they  allege  that  such  action  was 
subsequently,  and  before  trial,  dismissed  without  preju- 
dice by  Mrs.  Holden.      Just   what   was  intended  by  this 
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pleading  we  are  at  a  loss  to  know.  The  facts  of  the  pen- 
dency and  dismissal  of  such  former  action  are  not  pleaded 
as  a  bar  to  the  cause  of  action  herein  set  up  in  the  cross- 
];)etition.  There  is  no  suggestion  that  the  dismissal  of 
such  action  was  the  result  of  any  settlement,  or  that  the 
same  amounted  in  fact  or  in  law  to  a  S:'ttlement<,  or  that 
by  reason  thereof  Mrs.  Holden  is  now  in  any  manner 
estopped  from  asserting  her  right  and  cause  of  action  as 
she  has  herein  done.  As  to  the  defendants  AUee,  there- 
fore, we  need  not  give  the  matters  so  pleaded  any  ^farther 
consideration.  The  plaintiff,  Brown,  does  not  refer  to 
such  former  action  in  his  pleadings. 

IV.     The  note  and  mortgage  in  suit  are  dated  June 

28,  1898,  and  by  its  terms  the  note  is  to  become  due  on  or 

before  eighteen  months  after  date.     Upon  the  back  of  the 

s.  8ai,b  of        note  is  an  indorsement  without  date  as  fol- 

^nia^Se'      lows:    "Pay  to  S.  H.  Brown  or  order,  with- 

purchasen 

evidence.  out  recourso.  [Signed]  Geo.  A.  Allee.'* 
Upon  the  mortgage  appears  an  assignment  to  plaintiff  in 
proper  form,  bearing  date  July  3,  1899,  and  acknowledged 
on  the  same  day  before  Tom  H.  Milner,  notary  public. 
In  his  reply  filed  the  plaintiff  aflBirms  that  he  purchased 
said  note  and  mortgage,  paying  full  value  therefor,  and 
before  maturity;  that  at  the  time  thereof  he  had  no  knowl- 
edge or  information  concerning  the  matters  of  fraud  and 
false  representation,  or  other  matter  of  infirmity,  or  of 
defense,  now  asserted  by  defendant  Holden.  That  plain- 
tiff is  entitled  to  recover  in  this  action  according  to  the 
prayer  of  his  petition,  if  it  shall  be  found  that  the  aver- 
ments of  his  reply  are  true,  cannot  be  the  subject  of  a 
question.  Conscious  of  the  importance  to  him  of  the 
issue  in  which  he  is  involved,  we  now  proceed  to  a  con- 
sideration  thereof. 

The  record  shows  without  serious  contradiction  the 
following  additional  facts:  At  the  time  of  the  transactions 
in  controversy  Brown  lived  at  Belle  Plaine,  and,  at  the 
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time  of  the  trial  of  this  action  lived  at  Olinton,  this  state. 
Milner  and  the  AUees  also  lived  at  Belle  Plaine.  When 
the  action  to  which  reference  has  been  made  was  brought 
in  Jones  county,  Milner  appeared  as  attorney  for  the 
Allees,  and  filed  an  anwser.  He  was  familiar,  therefore, 
with  the  grounds  of  complaint  being  made  by  Mrs.  Holden, 
tiie  principal  one  of  which  was  that  the  Decatur  county 
farm  was  largely  waste  land,  and  had  but  little  value. 
He  says  that  he  consulted  with  the  AUees  about  the  case, 
and  saw  the  papers  and  documents,  letters,  etc.,  connected 
therewith.  In  the  pleadings  in  the  present  case,  drawn 
by  him,  it  is  charged  that  at  the  time  the  Jones  county 
cas6  was  dismissed  it  was  fully  prepared  for  trial.  In 
view  of  such  facts,  we  are  warranted  in  assuming  that  he 
had  advised  himself  concerning  the  facts  connected  with 
the  making  of  the  contract,  and  in  addition  thereto,  the 
actual  facts  concerning  the  farm  and  its  true  value. 
Such,  at  least,  would  be  a  natural  and  proper  incident  to 
the  preparation  of  such  a  case  for  trial.  Accordingly,  he 
had  then  learned  that  a  large  portion  of  the  farm  was  very 
rough,  and  of  such  a  character  as  to  be  practically  unculti- 
vatable;  that  in  part  it  was  stony  and  sandy,  etc  He 
also  was  advised  that  the  value  of  the  farm  was  but  little 
more  than  half  the  amount  named  in  the  exchange  con- 
tract,— a  fact  concerning  which  there  is  now  practically 
no  dispute. 

The  circumstances  attending  the  dismissal  of  the  Jones 
county  case  may  be  properly  alluded  to  in  this  connection. 
It  seems  that  following  some  correspondence,  Mrs.  Holden 
went  to  Belle  Plaine  to  see  G.  A.  AUee.  To  him,  while  there, 
she  stated  that  she  was  sick,  and  did  not  want  to  be  engaged 
in  litigation,  and  had  come  to  see  if  there  was  not  some  way 
to  avoid  a  trial.  Some  dispute  exists  in  the  record  with 
reference  to  what  occurred  at  this  conference,  but  we 
think  it  is  fairly  made  to  appear  that  nothing  more  than 
an  armistice  was  agreed  upon;  that  Mrs.   Holden  was  to 
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dismiss  the  pending  suit,  but  without  prejudice  to  her 
right  to  institute  another  for  the  same  cause;  that  AUee 
was  to  keep  the  note  and  mortgage  here  in  suit,  and  to 
forbear  payment  of  interest  thereon  until  March  1,  1900; 
tiiat  in  the  meantime  every  effort  was  to  be  made  to  dis- 
pose of  the  farm,  and,  if  possible,  realize  enough  there- 
from so  that  out  of  the  proceeds  the  matter  in  controversy 
as  far  as  possible  might  be  settled  up.  Whether  Mr. 
Milner  was  fully  advised  as  to  the  details  connected  with 
the  conference  is  not  made  to  appear.  That  he  prepared 
the  instrument  intended  to  accomplish  the  dismissal  of 
the  suit— and  this  at  the  request  of  AUee — and  that  he 
took  i>ossession  of  such  instrument  after  being  signed  by 
Mrs.  Holden,  and  thereafter  retained  it,  are  facts  estab- 
lished by  the  evidence  of  Mr.  Milner  himself.  Therefrom 
he  must  have  known  at  least  that  no  settlement  of  the 
sabject-matter  of  the  action  had  been  reached  inasmuch 
as  by  the  very  terms  of  such  instrument,  drawn  by  him,  it 
was  provided  that  the  dismissal  was  without  prejudice, 
and  that  accordingly  a  new  action  affecting  the  validity  of 
the  note  and  mortgage  might  be  instituted  on  the  same  or 
any  day  thereafter. 

Ooming  to  the  purchase  of  the  note  and  mortgage  by 
plaintiff,  it  is  the  testimony  of  Mr.  Milner  that  some  time 
before  July  3,  1899,  the  plaintiff,  who  was  a  near  neigh- 
bor, came  to  him  stating  that  he  had  some  money  to 
loan,  and  requested  that  a  suitable  customer  be  found 
therefor.  Milner  says,  "I  told  him  I  would  look  around, 
and  if  I  could  see  whdt  I  thought  a  number  one  good  in- 
vestment, I  would  make  it  and  let  them  know."  He  then 
says  that  AUee  came  to  him  wanting  to  sell  the  Holden 
note  and  mortgage,  following  which  Milner  again  saw 
Brown  and  recommended  the  purchase  thereof  as  a  good 
investment.  He  says  he  told  Brown  of  the  circumstances 
relating  to  the  note  and  mortgage  and  received  the  reply, 
"Ail  right,  if  you  think  this  is  good  and  safe,  make  the 
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investment"    Brown  does  not  appear  as  a  witness.     Ac- 
cepting the  statement  of  Mr.  Milner  that  he  told  Brown 
the  circumstances  having  relation  to  the  note  and  mort- 
o;age,  it  follows  that  Brown  knew,  in  point  of  fact,  what 
Milner  knew;  that  is,   that  Mrs.    Holden   had   made   an 
attack  upon  the  instruments  as  having  been  procured  by 
iraud  and  false  representation;  that  such  instruments  were 
void  for  want  of  consideration,  etc.     He  knew  the  grounds 
upon  which  such  attack  was  based,  and  he  knew  that  noth- 
ing stood  in  the  way  of  the  institution  at  any  time  of 
legal  proceedings  for  the  enforcement  of  the  rights  as 
claimed  by  her,  including  the  cancellation  of  said  note  and 
mortgage.     Whether  Milner  knew,  and  so  communicated 
to  Brown,  the  fact  that  in  disposing  of  the  note  AUee  was 
acting  in  bad  faith  towards  Mrs.  Holden,  is,  in  our  view, 
immaterial.      So  too,  it  is  no  answer  to  the  proposition 
involved  to  say  that  neither  Milner  nor  Brown  expected  or 
believed  that  Mrs.  Holden  would  ever  commence  another 
action.     They  knew  that  she  had  the  right  so  to  do,  and 
there  is  not  pleaded  as  against  her  any  estoppel,  based 
upon  an  averment  that  she  had  by  any  means  misled  or 
deceived  them  cr  the  Allees  in  the  premises. 

Such  are  the  circumstances  presented,  and  therefrom 
it  is  clear  that  Brown  was  doubly  advised  of  the  facts  con- 
nected  with  the  making  of  the  note  and  mortgage  and 
that  Mrs.  Holden  claimed  to  have  a  defense  thereto.  In 
the  transaction  Milner  was  acting  as  the  agent  of  Brown. 
As  a  matter  of  law  what  Milner  knew  Brown  knew;  as  a 
matter  of  fact  what  Milner  knew  Brown  knew.  But  one 
conclusion  can  be  drawn  from  the  record  as  it  is  presented. 
One  who  purchases  negotiable  paper,  even  for  full  value 
and  before  due,  with  knowledge  that  the  maker  thereof 
claims  to  have  a  defense  which  has  not  been  waived  or 
satisfied,  does  so  at  his  peril,  and  the  instrument  will  be 
subject  to  such  defense  or  charge  of  infirmity  in  his  hands. 
The  proposition  of  law  thus  stated  is  too   well   settled  to 
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require  a  citation  of  authorities,  but  see  Richards  v. 
Monroe,  86  Iowa,  859;  Payne  v,  Raubinek^  82  Iowa,  587; 
4  Am.  <fe  Eng.  Ency.  302,  and  cases  cited.  And  the  rule 
is  the  same  if  the  purchase  be  made  through  an  agent  to 
whom  such  notice  or  knowledge  can  be  traced.  In  such 
cases  the  principal  is  chargeable  with  the  notice  to  or 
knowledge  possessed  by  his  agent.  Mei^ill  v.  Packer^  80 
Iowa,  542;  Merrill  v.  Hole^  85  Iowa,  66. 

Submitted  with  the  case  were  two  motions,  one  to 
strike  the  abstract  of  appellants  and  one  to  strike  the 
amendment  to  abstract  filed  by  appellee.  Both  motions 
are  overruled.  • 

The  decree  of  the  court  below  was  right,  and  it  is 

AFFIRMBD. 


HuLDA  Ley,  Appellee,  v.  The  Metropolitan  Life  Insurance    120^203 
Company  op  New  York,  Appellant  '^^    ^1 
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Insurance:     fraud:    instruction.      Where  tho  defense  to  a  suit  on 

1  an  insurance  policy  is  fraud,  an  instruction  *  *  that  if  the  facts  |i^  23l[ 
upon  which  the  fraud  is  charged  are  or  may  be  co-isistent 
with  honesty  and  purity  of  purpose  then  the  charge  o "  fraud 
will  fail"  is  not  objectionable  as  ooafasing,  or  as  ..oubtful 
whether  the  words  ** facts  charged*'  refer  to  the  facts  as 
alleged  or  the  evidence. 

« 
Same.     In  an  action  on   a   policy    of    insurance   where   fraud    is 

2  pleaded  in  defense,  an  instruction  that  "to  show  fraud  the 

facts  must  lead  naturally  and  clearly  to  the  facts  sought  to  be 
established,  and  must  be  iucnnsist.Mit  with  any  other  reason- 
able or  probable  theory"  is  not  orn  neons,  where  the  court  in 
the  same  paragraph  states  that  only  a  fair  preponderance  of 
the  evidence  is  required  to  establish  the  defense. 

Fraud :     sufpicienoy  of  proof.     To  avoid  a  policy  of  insurance  on 
8     the  ground  of  fraudulent  representations  by  assured,  it  is  not 
only  necessary  to  show  fraud,  bat  that  the  company  was  de- 
ceived thereby,  and  relying  upon  the  truth  of  the  representa- 
tions issued  the  policy,  and  the  proof  must  be  clear. 
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Fraud:     suffioienoy  of  proof:     instruotion.     In  an  aotion  on  an 
4     insoranoe  xx)lioy  where  the  oompany  pleads  fraud  in  defense,  it 
is  not  only  reqnired  to  piove  the  making  of  the  false  repre- 
sentations, bat  also  that  they  were  known  to  the  a^nred  to  be 
false,  and  an  instruction  stating  this  rule  is  correct. 

Evidence:     exclusion  of.     Error  in  exclusion  of  evidence  is  cured 
6     by  the  subsequent   admission  of  same;  and  a  party   cannot 
complain  of  the  exclusion  of  evidence  which  his  own  objection 
has  assisted  in  keeping  out  of  the  record. 

Evidence:  good  faith  of  assured.  In  an  action  cm  an  insurance 
policy,  where  the  company  pleads  fraudulent  representations 
of  the  assured  in  procuring  the  same,  which,  if  known  to  the 
applicant  to  be  false  would  avoid  the  policy,  the  evidence  is 
considered  and  held  sufficient  to  warrant  the  conclusion  that 
assured  acted  in  good  faith  in  making  the  representations* 

Appeal  from  Des  Moines  District   Court — ^Hon.  W.    8. 
WiTHROW,  Judge. 

Saturday,  April  11,  1908. 

Action  at  law  upon  a  policy  of  insurance  issued  by 
defendant  upon  the  life  of  plaintiff's  husband.  There 
was  a  verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. — AMi^med. 

Stutsman  <&  Stutsman  for  appellant. 

Power  dk  Power  for  appellee. 

Weaver,  J. — The  policy  in  suit  was  issued  May  29, 
1900,  upon  the  life  of  William  Ley,  who  died  August  19, 
1900.  The  defendant  refuses  payment,  alleging  that  the 
said  insured,  in  applying  for  such  insurance,  and  in  order 
to  obtain  a  favorable  report  or  certificate  from  the  medical 
examiner,  falsely  and  fraudulently  misrepresented  his 
physical  condition  and  history;  that  in  the  year  1896  said 
Ley  was  afflicted  with  a  very  severe  and  almost  fatal  hem- 
orrhage of  the  stomach  (a  disease  which  afterward  caused 
his  death),  and  that,  in  his  examination  by  and  answers  to 
the  examiner,  he  concealed  and  denied  the  fact  of  snch 
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sickness,  and  that  by  such  fraud  and  deception,  in  which 
it  is  alleged  the  plaintiff  participated,  said  examiner  was 
induced  to  certify  the  fitness  of  said  Ley  for  insurance; 
and  that  such  certificate  would  not  have  been  made,  nor 
would  the  policy  have  been  issued,  had  such  fraud  not 
been  practiced. 

It  was  shown  upon  the  trial  that  in  applying  for  insur- 
ance the  applicant  signed  written  answers  to  questions 
propounded  by  the  medical  examiner  bearing  upon  his 
physical  condition  at  and  prior  to  that  date.  Among  such 
questions  and  answers  were  the  following:  *'(!)  Have 
you  ever  had  spitting  of  blood?  Ans.  No,  (2)  Give  full 
particulars  of  any  illness  you  may  have  had  since  child- 
hood, and  name  of  medical  attendants.  Ans.  Malaria,  8 
years  ago.  Hawthorn  Thornton,  Portland,  Oregon.'*  **(6) 
Name  and  residence  of  your  usual  medical  attendant. 
Ans.  Have  none.  (7)  Have  you  consulted  any  other 
physician?  If  so,  when  and  for  what?  Ans.  No.'*  Al- 
though defendant  took  issue  upon  other  answers  made  to 
the  examiner,  those  above  quoted  are  all  which  are  mater- 
ial to  the  consideration  of  the  matters. presented  in  argu- 
ment. The  application,  as  distinct  from  the  medical 
examination,  is  signed  by  both  husband  and  wife,  and,  in 
addition  to  the  usual  assertion  of  the  truth  of  all  repre- 
sentations made  and  answers  given,  contains  the  following 
clause:  "And  it  is  expressly  consented  and  stipulated  that 
in  any  suit  on  the  policy  herein  applied  for,  any  physician 
who  has  attended,  or  may  hereafter  attend  the  insured, 
may  disclose  any  information  acquired  by  him  in  any  wise 
affecting  the  declarations  and  warranties  herein  made.V 

Opon  the  trial  the  defendant  conceded  the  issuance  of 
the  policy  and  the  death  of  Ley,  and  assumed  the  burden 
of  proof  upon  its  allegations  of  fraud.  In  support  of  this 
issue,  Dr.  Stutsman  was  produced,  and  testified  that  he 
made  the  medical  examination  of  Ley,  and,  while  he  had 
DO  independent  recollection  of  many  of  the  answers,  was 
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able  to  testify  that  he  recorded  the  answers  as  they  were 
given  by  the  applicant,  and  that,  if  Mr.  Ley  had  disclosed 
the  fact  of  having  been  a£3icted  with  hemorrhage  a  few 
years  before  that  date,  he  would  have  declined  to  certify 
him  for  insurance.  On  cross-examination  the  witness 
stated  that  he  gave  Mr.  Ley  a  physical  examination, 
sounded  the  lungs,  listened  to  the  heart  action,  tested  the 
urine,  and  found  no  defects  which  would  render  him  un- 
insurable. He  appeared  to  be  fairly  well  proportioned^ 
and  had  an  average  appearance  of  a  healthy  man. 

Dr.  Little,  a  practicing  physician,  testified  that  he  was 
called  to  attend  Mr.  Ley  in  1896.  The  witness  was  then 
asked,  "What  was  Mr.  Ley  suffering  from,  doctor?"  To 
this  plaintiff  objected  that  the  matter  called  for  was  con- 
fidential, and  therefore  inadmissible,  under  the  statute; 
and  the  objection  to  this  and  certain  other  similar  ques- 
tions was  sustained.  It  appears,  however,  that  the  wit- 
ness, in  answer  to  other  questions,  was  permitted  to  testify, 
over  plaintiff's  objection,  that  Ley  was  vomiting  black, 
clotted  blood  on  the  occasion  referred  to,  and  was  quite 
weak  and  exhausted.  He  further  testified  that  he  at- 
tended Ley  in  his  last  sickness,  and  found  him  suffering 
from  very  profuse  hemorrhage  of  the  stomach.  Plaintiff, 
in  her  own  behalf,  testified  that  upon  the  occasion  of  Dr. 
Little's  visit  in  1896  she  caused  him  to  be  called  in;  that 
her  husband  had  been  taken  ill  while  at  his  place  of  busi- 
ness, and  walked  home;  that  he  vomited  some,  "but  not 
so  very  much,"  and  that  there  was  no  return  of  the  vomit- 
ing after  the  doctor  arrived;  that  the  doctor  was  there 
only  about  ten  minutes,  and  was  in  again  once  or  twice 
only  for  a  very  brief  call ;  that  she  was  present  on  both 
occasions,  and  that  the  doctor  said  nothing  to  her  husband 
as  to  the  nature  of  the  disease;  that  Mr.  Ley  returned  to 
his  work  in  two  or  three  weeks,  and  thereafter  was  appar- 
ently  in  good  condition,  had  good  appetite,  and  seemed  to 
increase  in  weight. 


April  1903]  Lby  v.  Metropol'n  Life  Ins.  Oo.  op  N,  Y.     207 

William  Reese,  who  was  Ley's  business  partner,  testi- 
fied that  he  was  present  in  the  room  when  the  medical 
examination  of  Ley  was  made  for  the  purpose  of  procuring 
this  insurance,  and  heard  more  or  less  of  the  questions  and 
answers,  and  that,  in  answer  to  the  inquiry  as  to  former 
sickness  and  treatment  by  physicians.  Ley  mentioned  to  the 
examiner  the  name  of  a  physician  in  Oregan,  and  also  said 
that  Dr.  Little  had  treated  him.  The  foregoing  is  the  sub- 
stance of  the  testimony  in  the  record,  except  that  of  certain 
expert  witnesses,  which  need  not  be  set  out  at  this  time. 

Much  of  the  appellant's  argument  is  devoted  to  ex- 
ceptions taken  to  the  charge  of  the  court  to  the  jury.  The 
length  of  the  charge,  and  the  number  of  the  criticisms 
made  thereon,  are  such  that  it  is  impracticable  to  set  them 
out  at  length  without  unduly  extending  this  opinion,  and 
we  shall  therefore  state  them  in  substance  only. 

L  The  rules  given  by  the  court  in  respect  to  evidence 
on  which  charges  of  fraud  may  be  sustained  are  said  by 
counsel  to  cast  upon  the  appellant  a  heavier  burden  than 
X.  Fraud:  in-  ^^^  ^^^  Contemplates.  In  support  Jof  this 
instruction,  contention  we  are  pointed  to  the  following 
language  extracted  from  the  third  instruction: 

"Fraud  will  never  be  presumed,  but  must  be  proven 
by  the  party  charging  it;  and  if  the  facts  upon  which  it  is 
charged  are,  or  may  be,  consistent  with  honesty  and  purity 
of  intention,  then  the  charge  of  fraud  will  fail.  To  show 
fraud,  the  facts  must  lead  naturally  and  clearly  to  the 
facts  sought  to  be  established,  and  must  be  inconsistent 
with  any  other  reasonable  or  probable  theory.'* 

The  general  proposition  as  to  the  presumption  of  good 
faith  is  conceded  to  be  correct,  but  it  is  said,  first,  that 
the  meaning  of  the  first  sentence  is  confusing,  and  leaves 
it  doubtful  whether  the  expression  **facts  upon  which  it  is 
charged"  has  reference  simply  to  the  allegation  of  fraud 
in  the  pleading,  or  to  the  proof  offered  in  support  of  such 
allegation;  and,  second,  that  the  word  "clearly,"  in  the 
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next  sentence,  and  the  requirement  ttiat  facts  to  prove 
fraud  ''must  be  inconsistent  with  any  other  reasonable  or 
probable  theory,'*  call  for  a  higher  degree  of  proof  than 
should  have  been  exacted.  The  first  sentence,  in  sub- 
stance, is  copied  from  an  instruction  approved  by  us  in 
Kenosha  Stove  Co.  v.  Shedd^  82  Iowa,  540,  We  think  it  is 
not  open  to  the  objection  made.  No  ordinary  reader  or 
juror  would  be  apt  to  construe  it  otherwise  than  a  state- 
ment of  the  general  principle,  often  announced,  that  the 
presumption  of  good  faith  in  human  transactions  is  not 
overcome  by  proof  of  facts  and  circumstances  which  are 
consistent  with  honesty  and  integrity  of  purpose,  nam- 
iltonv.  Bishop^  22  Iowa,  211;  Schofieldv*  .SZim/,  33  Iowa, 
175;  Pritohardv.  Hopkins^  62  Iowa,  120;  Lyman  v.  Cess- 
ford,  15  Iowa,  282. 

The  second  sentence  quoted  from  the  instruction  is 
neither  more  nor  less  than  a  restatement  in  another  form 
of  the  principle  embodied  in  the  first,  and,  as  used  by  the 
court,  we  think  the  proposition  is  noterrone- 
0U8.  It  is  possible  that  the  word  "clearly," 
in  that  connection,  if  considered  without  reference  to  the 
charge  as  a  whole,  might  be  thought  objectionable,  as 
requiring  proof  beyond  a  doubt;  and,  if  such  were  the 
effect  heye,  the  appellant's  point  would  be  well  made. 
Such,  however,  would  be  an  extreme  and  unfair  interpre- 
tation of  the  court's  meaning.  The  court  was  not  instruct- 
ing as  to  quantum  of  proof  necessary  to  establish  tiie 
defense  pleaded,  for  that  undoubtedly  required  only  a  fair 
preponderance  of  the  evidence;  and  this,  in  express  words, 
was  so  stated  in  another  part  of  the  same  paragraph.  But 
the  alleged  false  statement  in  the  application  and  exam- 
ination of  the  insured  person  is  not,  strictly  speaking,  the 
defense  offered,  but  is  rather  one  of  the  facts  which  must 
be  shown  in  support  of  the  defense.  To  avoid  the  policy, 
it  was  necessary  not  only  to  show  the  fraud  alleged,  but 
Ihat  defendant  was  thereby  deceived,   and,  in  reliaoM 
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upon  the  truth  of  the  representations,  issued  the  policy 
3.  f^aud:  which  it  seeks  to  avoid.  To  establish  such 
of  proof.  evidentiary  fact  of  bad  faith,  falsehood,  or 
deception,  it  is  held  in  a  multitude  of  cases  that  the  proof 
must  be  "clear,"  "satisfactory,"  "convincing."  ScoMeld 
V.  Blindj  38  Iowa,  175;  Prichard  v.  Hopkins^  62  Iowa, 
120;  Dirkaon  v.  Knox^  71  Iowa,  728;  Eellog  v.  Aherin^  48 
Iowa,  299;  N.  T.  Ins.  Co.  v.  Davisj  96  Va.  787  (82  S.  E. 
Kep.  475,  44  L.  R  A.  805);  Paxton  v.  Boyce,  1  Tex.  817; 
Babbit  v,  Dollen^  14  Nev.  19;  McCarthy  v.  White^  21  Oal. 
495  (82  Am.  Dec.  754);  Herring  v.  Wickham^  29  Grat  628 
(26  Am.  Rep.  405);  White  v.  Trotter^  58  Am.  Dec.  112; 
Buck  "v.  Sherman^  2  Ddlig.  176;  Lavassar  v.  Washbume^ 
50  Wis.  200  (6  N.  W.  Rep.  516);  Baymmd  v.  Cox,  44  N. 
J.  Eq.  415  (15  Atl.  Rep.  598).  See,  also,  the  rule  stated 
and  authorities  cited  in  14  Am.  <fe  Eng.  Ency.  Law  (2d  Ed.) 
190.  The  distinction  we  have  noted  between  the  rule  as 
to  preponderance  of  evidence  upon  the  ultimate  issue  and 
the  rule  as  to  the  suflBciency  of  testimony  to  establish  the 
fact  of  fraud  has  already  been  recognized  by  us  in  Bixby 
V.  Carskaddon,  55  Iowa,  555.  It  is  in  the  sense  approved 
by  the  foregoing  authorities  that  the  district  court  must 
be  understood  in  the  paragraph  under  consideration,  and 
the  assignment  of  error  thereon  cannot  be  sustained. 

IL     Exception  is  also  taken  to*  paragraph  six  of  the 
charge,  in  which  the  jury  were  instructed  that: 

"If  it  is  shown  by  the  fair  preponderance  of  the  evi- 
dence that,  in  his  answer  to  any  one  or  more  of  the  inter- 
rogatories which  are  charged  by  the  defendant  as  having 
4.    Fraud:         been   uutruthfuUy  answered,  the  applicant, 
^^'JfSS'"^  William  Ley,  answered  them,  knowing  at  the 
strucUon.       ^j^^^^  ^j^^^  ^.j^^  auswer  so  given  by  him   was 

false  and  untrue,  or  if  he  in  making  such  answers,  or  any 
one  of  them,  knowingly  concealed  any  fact  which  he  was 
in  good  faith  at  the  time  required  to  state,  then  the  plain- 
Vol.  120  Iowa.— 14. 
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tiflf  cannot  recover. "     It  is  said  that  this,  in  effect,  requires 
the  company  not  only  to  show  that  the  answers  of  the 
applicant  were  untrue,  but  also  to  show  that  he  knew  them 
to  be  untrue,  when,  according  to  the  correct  rule,  a  good 
defense  would  be  made  by  simply  proving  that  the  answers 
were  false.     What  we  might  hold  the  law  to  be  on  this 
question  if  the  issue  here  presented   involved  merely  the 
truthfulness  of  answers  or  representations  by  the  appli- 
cant in  the  nature  of  "warranties,"  we  need  not  consider, 
and  it  is  to  such  representations  that  the  authority  cited 
by  appellant  relates.  Sweeney  v.  Ins,  Co.^  19  R.  I.  171  (36 
Atl.  Rep.  9,  88  L.  R.  A.  297,  61  Am.  St   Rep.   751).     We 
have   in  this  state  a  statute  which  provides  that  the  is- 
suance of  a  certificate  of  health  by  the  medical  examiner 
estops  the  company  from   alleging  or  proving  that  the 
insured  person  was  not  in  the  condition  of  health  required 
by  the  policy  at  the  time  the   insurance   was  eflFected, 
unless  the  same  was  procured  by  or  through  the  fraud  or 
deceit  of  the  assured.     Oode,  section  1812.     This  serves  to 
exclude  the  technical  defenses  which  were  formerly  avail- 
able, based  on  the  doctrine  of  warranties  as  to  the  health 
and  history  of  the  insured  person.      To  escape  liability 
because  of  the  uninsurable  condition  of  the  applicant's 
health  or  medical  history,  the  insurer  is  required  to  show 
that  the  policy  or  health  certificate  was  procured  by  fraud. 
It  is  a  rule  too  well  understood  to  require  citation  of  auth- 
orities that  the  party  alleging  fraud  must  prove  it.     Now 
fraud  has  a  well-defined  meaning  in  law.      For  the  pur- 
poses  of  this  case,  it  may  be  said  to  be  "a  false  representa- 
tion of  fact,  with  knowledge  of  its  falsity,  and  with  intent 
that  it  be  acted  upon,  when  the  person  to  whom  it  is  made 
acts  upon  it,  and  by  so  doing  suffers  an  injury. "    14  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  21;  Watson  v.  Paulson,  7  Eng. 
Law  &  Eq.  688;  Byardv.  Holmes^  84  N.  J.  Law,  296;  Avery 
D;  Chapman,  62  Iowa,  144;  Allison  v.  Jack,  76  Iowa,  205. 
In  Braokett  v.  Oriswold,  112  N.  Y.  467  (20  N.  E.  Rep.  876), 
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the  dejQnitioQ  is  compressed  into  these  words:    "Repre- 
sentation, falsity,  scienter,  deception,  injury."'     It  fol- 
lows, therefore,  that  proof  of  the  falsity  of  the  representa- 
tion is  proof  of    but  one  of  several  elements,   each  of 
which  is  essential  to  constitute  fraud,  and  the  burden  is 
not  removed  from   the  party  asserting  it,  until  all  are 
established  by  the  evidence.     If  it  be  said  that  a  repre- 
sentation may  be  made  under  such  circumstances  that,  if 
false,  we  may  safely  conclude  that  its  falsity  was  known 
to  the  party  making  it,  the  point  can  be  conceded  without 
aflFecting  the  rule  as  to  the  burden  of  proof.     To  establish 
its  defense,  it  was  incumbent  on  the  defendant  to  prove 
not  simply  that  the  answers  of  the  applicant  were  untrue, 
but  that  he  knew  them  to  be  untrue,  and  thereby  obtained 
the  insurance.     It  is  argued  that,  if  the  answers  are  found 
to  be  untrue,  there  is  a  presumption  that  the  applicant 
knew  it  and  intended  to  deceive.     This,   we  think,  is  not 
the  law.     On  the  contrary,  the  law  raises  no  presumption 
of  knowledge  on  the  part  of  the  party  making  the  represen- 
tation from  the  mere  fact  that  the  representation  is  untrue. 
See  note  to  Cottrill  v.  Krum^  18  Am.  St.  Kep.  560.    The  ex- 
tent of  the  rule,  so  far  as  applicable  to  this  case, is  well 
stated  in  Hammatv.  Emerson^  27  Me.  |598I(46  Am.  Dec. 
602),  cited  by  appellant,  as  follows:     "When  one  has  made 
a  false  representation,  knowing  it  to  be  false,  the  law 
infers  that  he  did  so  to  deceive."     In  other  words,  there  is 
no  presumption  of  an  intention  to  deceive  from  the  mere 
fact  that  a  statement  made  is  not  true;  such  presumption 
arising  only  when  it  appears  that  the  statement  is  made 
with  knowledge  of  its  falsity.      The  giving  of  the  sixth 
instruction  was  therefore  not  erroneous. 

Objections  are  urged  to  other  instructions  on  different 
grounds,  the^  most  material  of  which  are  governed  by  the 
conclusions  already  stated,  or  involve  propositions  of  no 
general  interest  to  the  profession.  We  have  examined 
each  point  made  with  the  care  which  the  importance  of 


212       Ley  v,  MetropolV  Lifb  Ins.  Oo,  of  N.  T.  [120  Iowa 

the  case  merits,  and  find  the  law  as  stated  by  the  district 
court  to  be  in  substantial  accord  with  our  prior  holding, 
and  such  as  was  applicable  to  the  issues  and  the  evidence 
given  on  the  trial. 

III.     Error  is  assigned  upon  the  ruling  of  the  trial 
court  in  sustaining  the  objections  made  to  the  testimony 
of  Dr.  Little  concerning  his  treatment  of  Mr.  Ley  in  1896. 
5,   Evidence:     i*  ^^^^  probably  uot  be  disputed  that  the 
exclusion  of.  ^gfcinjQny  called  for  was  privileged  under  the 
provisions  of  our  statute  (Code,  section  4608);  but  it  is 
said  that  by  reason  of  the  "  waiver"  contained  in  the  ap- 
plication, and  hereinbefore  quoted,  this  prohibition  does 
not  apply.     The  question  which  is  here  sought  to  be  raised 
is  one  of  considerable  importance,  but  the  record  before  us 
does  not  seem  to  make  necessary  decision  thereof  at  this 
time.     While  it  is  true  that  plaintiff's  objection  to  the 
testimony  of  Dr.  Little  was  at  first  sustained,  the  witness 
did  later  testify  as  to  the  professional  visits  made  by  him 
in  the  year  1896,  and  stated  quite  fully   what  he  claimed 
to  have  discovered  concerning  the  physical  condition  of 
Mr.  Ley  at  that  time,  and  as  to  the  nature  of  the  illness 
from  which  said  insured  was  then  suffering.     Moreover,  it 
further  appears  from  the  record  that  when  plaintiff  inter- 
rogated this  same  witness  as  to  what  occurred  upon  his 
visit  to  Ley  in  1896,  and  especially  as  to  what  he  (the 
physician)  told  Ley  concerning  the  nature  of  his  ailment, 
such  testimony  was  excluded  upon  the  appellant's  objec- 
tion.    If  there  was  any  error  in  the  first  ruling,  which  we 
do  not  decide,  it  was  cured  by  the  testimony  afterward 
admitted;  and,  in  any  event,  appellant  cannot  complain 
of  the  exclusion  of  evidence  which  its  own  objection  has 
assisted  in  keeping  out  of  the  record. 

IV.     Appellant  further  insists  that  the  verdict  and 

special  findings  returned  by  the  jury  have  no  sufficient 

A.   evidbncb:     Bupport    in  the  evidence.      Without  taking 

MBured.        the  time  or  space  to  analyze  the  testimony, 
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we  have  to  say  that,  in  our  judgment,  the  record  does  not 
justify  us  in  disturbing  the  result  below  upon  this  ground. 
Unquestionably,  there  is  evidence  tending  to  show  that  in 
1896  Mr.  Ley  had  hemorrhage  of  the  stomach,  and  that  if 
such  fact  had  been  stated  upon  his  medical  examination 
the  policy  would  not  have  been  issued.  On  the  other 
hand,  there  was  evidence  from  which  the  jury  would  be- 
lieve that  Mr.  Ley  did  not  know  or  understand  the  nature 
of  tiie  attack,  and  that  in  making  this  answers  to  the  ques- 
tions put  to  him  by  the  examiner  he  acted  in  good  faith. 
It  was  not  for  the  plaintiff  to  prove  good  faith  in  order  to 
recover,  for,  in  the  absence  of  proof  to  the  contrary,  good 
faith  is  presumed;  but  it  was  for  the  defendant,  in  order 
to  defeat  recovery,  to  prove  the  alleged  bad  faith.  The 
question  whether  the  presumption  in  plaintiff's  favor  had 
been  overcome,  and  the  affirmative  defense  established, 
could  not  be  arbitrarily  disposed  of  by  the  court,  but  was 
properly  left  to  the  jury;  and  we  cannot  say  that  its  ver- 
dict is  so  clearly  the  product  of  prejudice  or  passion  that 
we  should  order  a  new  trial. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  of  the  district  court  is  affirmeo. 

f 
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Daries:     nuisanob:     abatement.     The  fact  that  township  trustees  '124  316 


contribate  to  the  expense  of  constmcting  a  drain  to  carry  the  |i2o  273; 
water  from  the  land  of  one  onto  that  of  another   will  not     iaa^7L 
remove  a  liability  for  damage  caused  thereby ;  and  a  tile  drain    131  122I 
is  not   a  permanent  stmctnre,  the  maintenance  and  nse  of 
which  may  not  be  enjoined  at  the  suit  of  the  -pajty  injured. 

Appeal  from  Dallas  District  Court. — Hon.  A.  W.  Wilkin- 
son, Judge. 

Satobdat,  April  11, 1903. 
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The  plaintiff  is  owner  of  the  S.  E.  i  section  6,  town- 
ship  80,  range  26,  and  the  defendant  is  owner  of  the  E.  i  of 
S.  W.  i  of  the  same  section.  There  was  a  pond  at  about 
the  center  of  the  south  line  of  defendant's  land,  covering 
about  two  acres  of  ground,  including  a  portion  of  the  high- 
way,  which  run  in  an  easterly  and  westerly  direction. 
This  rendered  some  three  to  five  acres  of  defendant's  land 
wet  and  unfit  for  cultivation,  and  nearly  twenty  acres  of 
Royers'  land,  lying  to  the  south.  To  the  northeast*,  and 
about  five  rods  east  of  the  boundary  line  between  the 
farms,  and  wholly  included  in  that  of  plaintiff,  is  a  pond 
covering  a  somewhat  larger  area,  and  a  like  one  to  the 
north  flowing  into  it.  The  general  drainage  of  all  this 
land  is  northeasterly,  and  from  the  second  pond  mentioned 
is  a  ditch  across  plaintiff's  land  in  that  direction.  In  1892, 
the  defendant  put  in  a  six- inch  tile  drain  from  the  pond 
first  mentioned  to  the  second  one,  and  allowed  Royers  to 
connect  therewith  a  four-inch  drain  extending  seventy 
rods  to  the  south,  with  collateral  branches.  Royers  and 
the  township  trustees  shared  in  the  expense  of  the  tiling 
placed  by  defendant.  As  a  result,  the  first  pond  was  dried 
up,  and  considerably  more  water  thrown  on  plaintiff's  land 
than  had  been  before,  to  its  appreciable  damage.  In  this 
action,  begun  July  7,  1900,  the  plaintiff  asked  that  the 
defendant  be  restrained  from  maintaining  the  driin,  and 
dischar  jing  it  on  his  land.  The  relief  prayed  was  granted, 
and  defendant  directed  to  remove  the  tiling  from  plain- 
tiff's land,  and  so  clos3  the  drain  at  the  boundary  between 
the  farms  as  to  prevent  the  discharge  of  water  therefrom. 
The  defendant  appeals. — AMrmed. 

Cardell^  Oiddings  c&  Winegar  for  appellant. 

White  (&  Clark  for  appellee. 

Ladd,  J. — A  careful  reading  of  the  record  has  convinced 
us  that  the  construction  of  the  drain  increased  the  flow  of 
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water  upon  plaintiff's  land  to  his  damage,  and  that  his 
grantor  did  not  assent  thereto.  The  fact  that  township 
trustees  shared  in  the  expense  could  in  no  way  relieve 
defendant  from  liability  for  running  the  drain  from  his 
land  upon  that  of  plaintiff.  But  the  defendant  pleaded 
that  the  drain  was  a  permanent  structure,  and  that  afl  the 
damages  to  the  land  of  plaintiff  accrued  at  the  time  of  its 
construction  and  before  he  acquired  it.  Powers  v.  City 
of  Council  Blu/Fsj  45  Iowa,  652;  Peden  v.  By.  Co.y  78  Iowa, 
888;  and  similar  decisions,  are  relied  on.  In  the  recent 
case  of  Pettit  v.  Xncorporated  Tovm  of  Grand  Junction^ 
119  Iowa,  852,  former  decisions  were  reviewed,  and  a 
conclusion  reached  against  extending  their  doctrine  so  as 
to  include  "structures  not  ordinarily  regarded  as  perman- 
ent in  location  or  character."  It  was  also  pointed  out 
that' the  wrong  in  them  considered  did  not  consist  in  the 
creation  of  a  nuisance  where  the  party  had  no  right  to  be, 
but  in  negligently  making  an  improvement  where  he  had 
a  right  to  construct  it.  We  do  not  regard  the  ordinary  tile 
drain  as  of  the  permanent  character  contemplated  in  these 
cases.  It  may  be  readily  removed,  and  for  its  continued 
efficiency  repairing  and  cleaning  may  be  required.  This 
one  was  placed  on  plaintiff's  land  without  right,  and  ought 
to  be  treated  as  a  continuing,  rather  than  a  permanent 
nuisance.  — Affirmed. 
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In  the  Matter  of  the  Guardianship  of  Elizabeth  O.  Oab-  120  216I 
TER,  Now  Elizabeth  O.  Ruby;  M.  M.  Carter,  Guardian. 

Guardian  and  Ward:  allowance  for  support :  fraud  and  col- 
lusion. In  general  a  parent  is  not  entitled  to  an  allowance 
from  a  ward's  funds  for  its  support,  but  where  an  allowanoe 
is  made  by  the  probate  court  on  application,  the  same  is  i)re- 
sumed  to  be  correct  and  will  be  sustained  unless  fraud  is 
shown.  Evidence  in  the  case  examined  and  held  to  show 
fraud  and  collusion  between  the  parent  and  guardian. 
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Appeal  from  Keokuk  District  Court, — ^Hon.  A.  K.  Dbwey, 

Judge. 

Satxtbdat,  Apbil  11,  1903. 

In  his  final  report  to  the  lower  court,  M.  M.  Carter,  as 
guardian  of  Elizabeth  O.  Carter,  now  Elizabeth  O.  Ruby, 
asked  credit,  among  other  items,  for*  the  amount  paid  to 
Icephene  Knight,  the  mother  of  the  ward,  as  compensation 
for  the  ward's  support  To  this  report  the  ward  filed 
objections,  directed  entirely  to  the  allowance  of  this  item, 
which  objections  were  overruled,  and  the  ward  appeals. 
-^Reversed. 

D.  W.  Hamilton  for  appellant 

4 

C*  M.  Brovm  and  J,  P.  Talley  for  appellee. 

MoClain,  J. — The  fi^al  report  of  the  guardian  was 
filed  in  January,  1901.  In  December,  1899,  the  mother, 
who,  after  the  death  of  the  ward's  father,  had  intermar- 
ried with  one  Frank  Knight,  joined  with  him  in  making  a 
claim  against  the  ward's  estate  for  $850  for  board  and 
clothing  furnished  the  ward  during  several  years,  which 
claim  was  approved  by  the  guardian,  and  allowed  by  the 
probate  court  As  we  understand  the  record,  immediately 
after  the  allowance  of  the  claim  the  amount  thereof  was 
paid  to  the  mother  of  the  ward,  and  the  objection  of  the 
ward  to  the  guardian's  final  report  is  predicated  on  the 
claim  that  this  sum  was  improperly  allowed  and  paid. 
But  as  the  allowance  was  made  by  the  probate  court,  and 
the  objection  to  the  final  report  was  disallowed  when  it 
was  interposed,  and  as  there  is  some  evidence  that  the 
allowance  was  reasonable  and  proper,  we  cannot  interfere 
with  the  finding  of  the  trial  court,  unless  on  the  ground 
that  the  allowance  was,  as  is  alleged,  made  through  fraud 
and  coUusion  on  the  part  of  the  guardian.     While,  in  gen- 
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eral,  a  parent  is  not  entitled  to  an  allowance  out  of  the 
ward's  estate  for  the  support  of  the  child,  yet  there  may 
be  circumstances  under  which  such  an  allowance  is  proper. 
Welch  V.  Burr  18^  29  Iowa,  186;  Gerdes  v.  Weiaer^  54  Iowa, 
59L     It  is  also  true  that  application  should  be  made  to 
the  probate    court  for  an  order  before  contracting  any 
indebtedness  for  support.     But,  even  though  application 
is  not  made  until  after  support  has  been  furnished,  if  the 
claim  therefor  is  reasonable  and  just,  it  may  be  allowed, 
and  payment  ordered.      Welch  v.  Burris^  [supra;  Latham 
V.  Myersj   57  Iowa,  519.      Where  authority  is  not  given 
before  the  expense  is  incurred,  the  propriety  of  it  may  be 
passed  upon  when  allowance  is  asked.     But  the  action  of 
the  probate  court  in  making  the  allowance  is  presumed  to 
be  correct,  and  will  be  sustained,  unless  fraud  is  shown. 
Latham  v.  Myers^  supra.     The  real  question  to  be  deter- 
mined, then,  is  whether  there  was  fraud  and  collusion  on 
the  part  of  the  guardian  in  approving  the  claim  when  it 
was  presented  in  December,   1900.      The  fact  is  clearly 
shown,  however,  by  the  evidence,  that  in  1896  a  claim  for 
$800  was  filed  by  the  mother  against  the  ward's  estate  for 
maintenance    of  the  ward  up  to  that  time;  that  on  de- 
murrer to  this    claim,    based    on    the  ground    that    the 
court    had  no    power  to    order  an    allowance   for    past 
support    to    the    mother    and   her   husband,    who    stood 
in  loco  parentis  to  the  ward,  the  claim  was  disallowed; 
that  the  claim  which  is  now  in  controversy   was  for  the 
same  period  of  time  as  to  which  the  former  claim   was 
disallowed;  that  the  guardian,  notwithstanding  the  former 
disallowance,  made  no  resistance  to  the  present  claim,  but 
on  the  contrary,  approved  it,  and  that  he  failed  to  call  the 
attention  of  the  judge  to  the  fact  of  such  previous  disal- 
lowance.    It  also  appears  that  he  had  some  pecuniary 
transaction  with  the  husband  of  the  ward's  mother  about 
the  time  of  the  allowance  of  this  claim  with  reference  to 
the  sale  to  such  husband  of  a  tract  of  land,  and  that  ho 
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applied  the  mouey  allowed  as  a  payment  from  said  hus- 
band to  him  thereon.     We  think  the  circumstances  clearly 
show  fraud  and  collusion  on  the  part  of  the  guardian  in 
securing  the  allowance  of  this  claim  for  his  own  personal 
advantage.     The  guardian  testifies  that  he  thought  the 
lirst  claim  presented  was  too  large,  and  that  he  consented 
to  the  allowance  of  the  present  claim  because  it  was  for  a 
reasonable  amount.     But,  if  the  first  claim  was  too  large, 
the  proper  objection   would  not  have   been   by   way  of 
demurrer  to  the  entire  claim,  but  by  objection  to  the  al- 
lowance of  more  than  a  reasonable  amount;  and  while,  as 
already  indicated,  an  allowance  may,  under  exceptional 
circumstances,  be  made  to  a  parent  for  past  support  of 
the  ward,  we  think  it  was  grossly  unjust  to  the  ward's 
estate,  after  the  court  had  disallowed  such  a  claim,  as  it 
might  properly  do  in   the  exercise   of  its   discretion,  to 
secure  its  subsequent  allowance,  without  at  least  calling 
the  court's  attention  to  its  previous  action.     The  guardian 
is  not  entitled  to  any  particular  consideration  by  reason 
of  having  paid  out  the  money  of  the  ward  in  pursuance  of 
the  order  which  was  made  in  1899,  for  that  order  was,  as 
we  have   seen,   induced   by   the    guardian  himself,   and 
secured  wholly  on  the  basis  of  bis  approbation,  and,  as  we 
hold,  his  act  in  securing  such  allowance  was  fraudulent 
and  collusive. 

The  judgment  of  the  lower  court  is  revbbsed. 
Deemer,  J.,  agrees  to  conclusion. 


0.  H.  HopwooD,  Appellant,  v.  f  red  McOausland,  Appellee. 

Vendor  and  Purchaser:  options:  enforcement  op.  Oode,  sec- 
1  tions  4299-4301,  providing  contracts  for  the  sale  of  or  agree- 
ment to  sell  any  interest  in  real  estate  shall  not  be  forfeited 
unless  written  notice  of  intention  to  forfeit  is  served  on  the 
vendee,  do  not  prevent  the  making  and  enforcement  of  options, 
to  purchase  land. 
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Option  Defined.     An  option    for  the  purchase  of  real   estate   is 

3  merely  a  right  of  election  to  purchase,  which,  when  exercised, 
becomes  a  contract. 

Reformation  of  Contract:       speoipio  performance.      Equity   will 
8     reform  a  writing  entered  into  under  a  mistake  as  to  the  legal 
effect  of  the  words  used,  and  when  such  is  the  fact,    specific 
performance  will  be  denied. 

Specific  Performance :     estoppel.      Defendant   gave   plaintiff   an 

4  option  or  contract  to  purchase  land,  agreeing  that  plaintiff 
should  notify  him  of  his  final  conclusion  in  the  matter. 
Within  the  time  agreed  plaintiff's  agent  notified  defendant 
that  he  could  not  raise  the  money  and  that  xmless  defendant 
extended  the  time,  which  he  refused  to  do,  the  option  would 
be  abandoned.  Thereafter  defendant  made  valuable  improve- 
ments and  leased  the  land  for  a  term  of  years.  Held,  that 
plaintiff's  acts  and  conduct  estopped  him  from  enforcing 
specific  performance. 

Appeal  from    Monona    District    Court. — Hon.    Geo.   W. 
Wakefield,  Judge. 

Saturday,  April  11,  1903. 

Suit  in  equity  for  the  specific  performance  of  an 
agreement  to  sell  and  convey  real  estate.  Defendant 
pleaded  abandonment  of  the  contract  and  an  estoppel,  and 
also  asked  reformation  of  the  contract  on  the  ground  of 
mistake.  The  trial  court  dismissed  plaintiff's  petition,  . 
and  he  appeals. — AMrmed. 

Jepson  cfe  Jepson,  T.  t.  Bevington  and  J,  Z.  Kennedy  • 
for  appellant. 

McMillan  cfe  Kindall  for  appellee. 

Dbemer,  J. — On  the  7th  day  of  September,  1898,  the 
parties  entered  into  the  following  contract,  which  was 
partly  in  writing  and  partly  in  print,  to  wit: 

"That  for  and  in  consideration  of  $18,920  dollars,  pay-» 
able  as  follows:  Fifty  dollars  cash,  the  receipt  of  which  is 
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hereby  acknowledged,  nine  hundred  and  fifty  dollars 
October  7th,  1898,  three  thousand  six  hundred  and  forty 
dollars,  March  1,  1899,  nine  thousand  two  hundred  and 
eighty  dollars  March  1,  1904,  at  7  per  cent  interest  from 
March  1,  1899,  to  be  secured  by  first  mortgage  on  real 
estate  hereinafter  described. 

"The  said  Fred  McCausland  party  of  the  first  part  has 
bargained  and  hereby  sells  and  agrees  to  convey  by  war- 
ranty deed,  on  or  before  March  1, 1899,  to  the  party  of  the 
second  part  or  his  assigns  the  farm  of  said  party  of  the 
first  part  situated  in  Monona  county  state  of  Iowa,  more 
particularly  described  as  follows  to  wit:  The  east  half  of 
section  thirty-three  and  the  east  half  of  the  west  half  of 
section  thirty-three,  all  in  township  eighty-five,  range 
forty-five  containing  480  acres,  more  or  less  according  to 
government  surveys,  together  with  all  and  singular  the 
appurtenances  thereto  belonging,  and  to  deliver  such  con- 
veyance as  aforesaid  together  with  abstract  of  title  show- 
ing perfect  title  in  said  first  party  free  from  incumbrance 
except  tax  for  1898.  And  the  first  party  further  agrees 
for  the  same  consideration  to  deliver  full  possession  of  said 
real  estate  to  said  second  party  or  his  assigns  on  or  before 
March  1,  1899.  It  is  hereby  agreed  that  if  the  said  second 
party  fails  to  pay  nine  hundred  and  fifty  dollars  October 
7th,  1898,  as  above  stated  this  contract  shall  be  null  and 
void  and  terminate  by  limitation  and  the  first  party  shall 
keep  the  said  fifty  dollars  as  a  forfeiture  and  damages. 
Party  of  the  second  part  to  pay  $1.00  per  acre  for  fall 
plowing  done  after  this  date." 

This  is  claimed  on  the  one  side  to  be  a  contract  for  the 
sale  of  the  land,  and  on  the  other  as  merely  an  option 
to  purchase;  and  defendant  also  claims  that  if  it  is  not, 
according  to  its  terms,  an  option,  it  should  be  reformed  so 
as  to  be  construed  as  such,  to  meet  what  he  alleges  was 
the  mutual  intent  of  the  parties.  Fifty  dollars  was  paid 
by  plaintiff  at  the  t^me  the  contract  was  made,  but  he 
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failed  to  make  any  other  payments.      On  September  29, 

1899,  he  tendered  to  defendant  the  amount  due  on  the 
contract,  and  demanded  a  deed;  and  again,  on  March  14, 

1900,  he  made  a  further  written  tender  and  demand  of 
performance.  Defendant  served  no  notice  on  plaintiff  of 
his  intention  to  forfeit  the  contract,  but  claims  that  the 
contract  was  abandoned,  and  that,  in  any  event,  plaintiff 
is  estopped  by  his  acts,  conduct,  and  declarations  from 
enforcing  the  contract.  There  is  a  decided  conflict  in  the 
evidence  which  can  be  explained  on  no  other  theory  than 
that  one  of  the  parties  is  testifying  falsely. 

Section  4299  of  the  Code  of  Iowa  provides,  in  sub- 
stance, that  a  contract  for  the  sale  of  real  estate,  provid- 
ing for  a  forfeiture,  shall  not  be  forfeited  or  canceled 
X.   Options:       uuloss  a  Written  uotico  of  intention  to  forfeit, 

enforcement  .  ' 

of-  and  the  reasons  therefor,  is  served  upon  the 

vendee  under  the  contract;  and  section  4800  provides,  in 
effect,  that  within  thirty  days  from  the  service  of  such 
notice  the  vendee  under  the  contract  has  the  right  to  per- 
form any  of  the  conditions  broken,  and,  if  the  conditions 
broken  are  so  i>erf ormed  within  thirty  days,  then  the  right 
to  forfeit  for  defaults  before  the  service  of  the  notice,  is 
terminated.  Section  4081  provides  that  the  two  foregoing 
sections  shall  be  operative  in  all  cases  where  the  intention 
of  the  parties,  as  gathered  from  the  contract  and  sur- 
rounding circumstances,  is  to  sell  or  to  agree  to  sell  an 
interest  in  real  estate,  "any  contractor  agreement  of  the 
parties  to  the  contrary  notwithstanding. "  There  is  nothing 
in  these  sections  forbidding  the  making  of  options,  and  such 
options,  when  made,  will  be  respected  and  enforced. 

An  option  is  not  a  sale.  It  is  not  even  an  agreement 
for  a  sale.  At  best,  it  is  but  a  right  of  election  in  the 
party  receiving  the  same  to  exercise  a  privilege,  and  only 
a.   Option         whon  that  privilege  has  been  exercised  by 

defined,         acceptanco  does  it  become  a  contract  to  selL 
Warvelle  on  Vendors  (2d  Ed.)  sectioirl26. 
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The  contra -t  which  we  have  quoted  is  somewhat  am- 
biguous, but  there  is  no  doubt  in  our  minds  that  the  parties 
understood  when  it  was  made,  that  it  was  a  mere  option — 

3.  RBFORMA-  surely  the  defendant  so  understood  it — al- 
?radi:  8^^'c  though,  by  reason  of  its  being  partly  in  print 
performance.  ^^^  paitly  in  Writing,  the  words  used  may 

not  have  expressed  this  intent.  In  such  a  case  a  court  of 
equity  may  well  refuse  to  decree  specific  performance. 
Waterman  on  Specific  Performance,  section  152.  After  a 
careful  examination  of  the  record,  we  are  convinced  that 
all  parties  to  the  contract  understood  that  it  was  to  be  a 
mere  option,  rather  than  a  sale,  and  that  the  $50  payment 
recited  in  the  contract  was  paid  for  an  option  to  pur- 
chase, but,  owing  to  a  mistake — perhaps  of  law — in  the 
choice  of  terms,  such  option  was  not  clearly  expressed* 
Courts  of  equity  in  this  state  will  reform  contracts  entered 
into  under  mistake  as  to  the  legal  effect  of  the  terms  used. 
Lee  V.  Percivalj  85  Iowa,  639,  and  cases  cited.  But 
whether  this  were  true  or  not,  such  mistake,  when  clearly 
shown,  is  good  ground  for  refusing  specific  performance  of 
the  contract  The  relief  asked  in  such  a  case  is  purely 
equitable,  and  when,  under  the  circumstances  disclosed, 
such  relief  would  be  manifestly  unjust  and  inequitable  to 
one  or  both  of  the  parties,  it  will  be  denied.  Parsons  v. 
Gilbert^  45  Iowa,  86;  Rutla7id  Co.  v.  Ripley^  10  Wall.  339 
(19  L.  Ed.  955). 

Plaintiff's  conduct  and  declarations  both  prior  and 
subsequent  to  the  making  of  the  agreement  lend  support 
to  the  conclusion  that  the  contract  was  to  be  consummated 

4.  SPECIFIC       on  October  7,  1898,  and  that  the  $50  payment 

performance:  .     .  ^        o  .  *  . 

estoppel.  was  for  a  mere  option.  Aside  from  this, 
however,  it  was  agreed — plaintiff  being  a  nonresident  of 
the  state — that  one  Bird,  an  agent  who  had  conducted 
the  negotiations  between  the  parties,  should  notify  the 
defendant  on  or  before  October  7,  1898,  of  plaintiff's  final 
conclusion  in  the  matter.     On  or  about  October  1st  of  that 


April  1903]  Hopwood  v.  McCaxtsland.  228 

year,  Bird  came  to  defendant,  re|)re8enting  he  had  heard 
from  plaintiff,  and  stated  to  him  (defendant)  that  Hop« 
wood  was  unable  to  raise  the  $1,000  called  for  by  the  con* 
tract,  and  that,  unless  he  (defendant)  would  give  Hopwood 
an  extension  of  time  on  the  option,  it  would  have  to  be 
abandoned.     Defendant  refused  to  grant  the  extension, 
and  afterward,  and  on  the  7th  of  October,  rented  the  land, 
and  proceeded  to  make  improvements  thereon  amounting, 
in  all,  to  something  like  $1,200.    Defendant  saw  Hopwood 
s  )me  time  the  following  March,  and  a  conversation   was 
then  had  between  them,  the  purport  of  which  is  in  sharp 
dispute.     Taking  the  whole  of  the  testimony,  we  are  sat- 
isfied  that  plaintiff,  through  his  agent,  notified  defendant, 
in  effect,  that  he  could  not  comply  with  his  contract,  be- 
cause plaintiff  had  not  then  been  able  to  sell  his  Illinois 
land,  from  the  proceeds  of  which  he  was  to  make  the 
$1,000  payment  on  the  land,  and  that  the  optional  contract 
or  contract  for  the  sale  of  the  land  was  abandoned;  that 
defendant,   in  view  of  the  statements  made  to  him  by 
plaintiff    and  his  agent,   was  justified  in  believing  that 
plaintiff  had  abandoned  it;  and  that,  on  the  strength  of 
such  statements,  defendant  executed  the  lease  and  made 
•  the  improvements  on  the  farm  hitherto  mentioned.    Under 
such  circumstances,  plaintiff  is  clearly  estopped  from  in- 
sisting on   specific  performance  of   the    contract.      Had 
defendant  attempted  to  collect  the  purchase  price  of  the 
land,  under  the  circumstances  disclosed  by  this  record,  we 
apprehend  there  would    be    little   doubt  of  his  defeat. 
Mutuality  of  contract  is  essential  to  a  valid  decree  for 
8;)ecific  performance.     This  is  hornbook  law,  and  needs  no 
fortification  by  authority. 

The  pith  of  this  whole  controversy  lies  in  the  fact  that 
between  the  making  of  the  contract  and  the  attempt  at  its 
enforcement  the  land  advanced  in  value  about  $7.50  per 
acre^  Had  it  decreased,  instead  of  increased,  we  should 
not  have  been  troubled  with  this  case.      We  are  satisfied 
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that  when  the  contract  was  made,  and  the  $60  paid,  both 
parties  understood  the  agreement  to  be  a  mere  option ;  that 
plaintiff,  acting  on  this  belief,  and  being  unable  to  obtain 
the  money  with  which  to  complete  the  $1,000  payment, 
abandoned  the  matter,  and  not  until  after  consulting  with 
counsel,  when  he  learned  of  the  rapid  increase  of  land 
values,  did  he  attempt  to  enforce  it;  that  this  attempt  was 
not  made  until  more  than  a  year  after  the  original  .agree- 
ment was  executed,  which  was  after  the  defendant  had 
leased  the  land  for  a  long  term  of  years,  and  made  many 
and  valuable  improvements  upon  the  land.  So  finding, 
the  result  is  apparent. 

The  decree  is  right,  and  it  is  aefirmbd. 


GEOBijB  Paul  v.  Ohioaoo,  Milwaukee  <fe  St.  Paul  Railway 
Company,  Appellant. 

Railroads:     in  jury  to  stock  :     defective  cattle  guards:     proxi- 

1  MATE  CAUSE.  On  an  issue  as  to  whether  plaintiff's  colts  were 
killed  inside  defendant's  right  of  way,  where  they  had  gone 
owing  to  defective  cattle  guards,  or  on  the  crossing  protected 
by  the  cattle  guards,  the  evidence  is  considered  and  held 
sufficient  to  warrant  the  jury  in  finding  that  one  of  the  colts 
was  killed  on  or  within  the  guards,  notwithstanding  the 
statement  of  the  engineer  that  it  was  killed  on  the  crossing. 

Defective    Cattle    Guards:      proximatb   cause.     Where   a   cattle 

2  guard  was  so  filled  with  snow  and  ioe  as  to  furnish  no  ob- 
struction to  stock  and  there  was  an  inducement  for  plaintiff's 
colts  to  follow  other  horses  which  had  passed  over  the  defec- 
tive guard,  the  question  whether  the  failure  of  defendant  to 
keep  the  guard  in  proper  condition  was  the  proximate  cause 
of  the  accident,  was  for  the  jury. 

Instruction:  withdrawal  of  evidence.  In  an  action  against  a 
8  railway  company  for  killing  colts  claimed  to  have  wandered 
onto  the  right  of  way  over  a  defective  cattle  guard,  an  in- 
struction withdrawing  from  the  jury  all  questions  of  negli- 
gence in  the  operation  of  the  train  and  directing  them  to  give 
no  consideration  to  evidence  regarding  the  speed  of  the  train 
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or  ability  of  engine  men  to  observe  the  crossing,  was  not  mis- 
leading, as  withdrawing  evidence  of  the  engineer  as  to  what 
he  actually  saw  at  the  time  of  the  collision. 

Cattle  Guards:     failure  to  keep  in  repair.     Permitting  a  cattle 

4     guard  to  become  filled  with  snow  and  ice  so  as  to  fnmish  no 

obstmction  to  the  passage  of  stock  is  a  failnre  "to  maintain 

proper  and  snfQcient  cattle  guards '%  within  the  meaning  of 

sections  2023  and  2065  of  the  Code. 

Appeal  from  Cedar  Eapids  Superior  Court — Hon.   J.  BL 
RoTHROCK,  Judge. 

Saturday,  April  11,  1908. 

AonoN  for  damages  occasioned  by  a  collision  with  .two 
colts.  Judgment  as  prayed,  from  which  defendant  appeals. 
— AMrmed. 

J.  C.  Cook  and  H.  Loomia  for  appellant 

Eiokelj  Crocker  cfe  Tourtellot  for  appellee. 

Ladd,  J. — At  about  six  o'clock  in  the  morning  of 
February  7,  1900,  the  defendant's  passenger  train  killed 
two  of  the  plaintiff's  colts.  They  were  kept  on  the  farm 
of  his  brother,  from  whose  barn  yard  about  fifty  yards 
north  of  the  railroad,  was  a  lane  to  a  field  on  the  south 
side  of  the  track  over  a  private  crossing.  On  each  side  of 
this  were  cattle  guards  about  forty  feet  apart.  The  evi- 
dence was  such  as  to  warrant  the  jury  in  finding  the  de- 
fendant negligent  in  not  keeping  the  west  cattle  guard  in 
repair,  and  in  allowing  it  to  become  so  filled  with  snow 
I.  Injury  to  and  ice  as  to  furnish  no  obstruction  to  the  pas- 
fectiVe  c*tue  sage  of  the  stock.    The  issue  tried  was  whether 

ffuards:  pros* 

inuite  caofle.    the  death  of  the  colts  was  the  proximate  re- 

suit  of  defendant's  neglect  to  properly  maintain  this  guard. 

The  theory  of  the  plaintiff  was  that  the  colts  had  passed 

over  the  guard  into  the  right  of  way  and   were  there 

Vol.  120  Iowa.— 16. 
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killed,  while  the  defendant  urged  that  they  were  either 
struck  on  the  crossing  or  when  on  the  guard,  or  possibly 
one  of  them  beyond  it,  where  they  had  run  in  their  fright 
upon  the  approach  of  the  train.  The  cattle  guard  was  at 
a  level  with  the  ground,  but  to  the  west  was  a  gradual  fill 
to  a  culvert,  seventy-five  feet  distant,  where  it  was 
six  feet  above  the  surface.  One  of  the  colts  was  found 
beyond  this  culvert,  and,  as  to  it,  the  evidence  was  such 
as  to  leave  no  doubt  as  to  the  conclusiveness  of  the  jury's 
finding  upon  this  counts  The  other  colt  was  about  three 
and  one-half  rods  wjst  of  the  cattle  guard  and  some  fifteen 
feet  north  of  the  track.  The  engineer  testified:  "There 
was  a  horse  that  came  on  the  crossing  the  same  time  the 
engine  did,  and  they  collided.  It  came  from  the  right- 
hand  side.  It  came  on  a  run,  and  there  was  just  a  flash 
on  the  light  of  the  headlight  that  gives  me  a  view  of  the 
right  of  way  several  hundred  yards — there  was  just  a 
flash,  and  I  knew  I  had  struck  him  and  threw  him  into  the 
wing  of  the  west  cattle  guard.  I  was  about  midway  be- 
tween the  cattle  guards  when  struck.  The  cattle  guards 
were  up  high,  and  I  saw  them  plainly."  Other  evidence 
tended  to  show  that  he  was  mistaken  in  fixing  the  locality 
where  the  collision  occurred.  The  snow  was  knocked  oflf 
the  west  end  of  the  guard,  and  a  splinter  freshly  broken 
therefrom.  Dice  testified:  "There  was  nothing, to  show 
where  they  had  been  struck,  only  some  tracks  inside  the 
guard,  to  show  he  had  been  inside,  and  there  were  some 
slivers  on  the  cattle  guard,  and  you  could  see  the  colt  had 
been  caught  right  in  there.  ♦  ♦  ♦  Right  where  the 
first  colt  was  caught  it  looked  as  if  part  of  the  footprints 
were  right  into  the  rizht  of  way  just  off  the  cattle  guard, 
and  it  seemed  as  if  his  front  foot  was  off  and  his  hind  foot 
inside  the  cattle  guard,  and  it  struck  him  so  quick  it 
probably  knocked  off  the  sliver  from  the  cattle  guard." 
Another  witness  said:  "The  snow  was  packed  where  the 
guard  was  splintered,  and  had  been  pushed  awav  a  footer 


April  1903]  Paul  v.  Chicago,  M.  &  St.  Paul  R'y  Oo.      227 

v^  where  the  horse  had  been  struck."  Had  thQ  colt  been 
hit  while  on  the  crossing,  it  would  seem  that  some  indica- 
tion thereof  might  have  been  found.  In  the  absence  of 
any  such  showing,  this  evidence  of  the  condition  of  the 
guard,  and  the  snow  thereon,  together  with  the  place  where 
the  body  was  found,  might  have  been  accepted  as  being 
entitled  to  greater  weight,  in  fixing  the  point  of  collision, 
than  the  testimony  of  the  engineer.  The  difficulty  of  ac- 
curately observing  the  place  from  a  train  moving  at  the 
speed  of  forty  miles  an  hour  before  daylight  is  apparent, 
and  is  illustrated  by  his  failure  to  see  the  other  colt,  struck 
within  a  hundred  feet  from  the  first.  As  against  the  facta, 
if  found  as  stated,  the  enigneer's  testimony  ought  not  to 
be  accepted  as  a  verity. 

II.     The  colt  in  all  probability  had  become  frightened 
by  the  approach  of  the  train,  and  had  run  on  the  guard  in 
front  of  it  in  an  attempt  to  go  on  the  right  of  way,  and 
a.   Defective    app©llant  couteuds  that  it  would  havo  been  as 
^old^I^'  likely  to  have  done  so  had  the  guard  been  in 
^^^'  proper  condition.     The  jury  might  have  found 

that,  but  for  the  guard  being  filled  with  ice  and  snow,  the 
other  colt,  and  a  horse  which  jumped  the  fence,  would  not 
have  been  on  the  right  of  way,  and  that  had  they  not  been 
there,  this  colt  would  not  have  undertaken  to  follow. 
Stock  are  generally  turned  by  cattle  guards  when  properly 
maintained,  and  where,  as  here,  the  guard  furnishes  no 
obstruction,  and  there  is  an  additional  inducement  to 
follow  other  horses  which  have  passed  because  of  its 
defective  condition,  it  is  for  the  jury  to  say  whether  the 
failure  to  properly  maintain  the  guard  is  the  proximate 
cause  of  the  injury  such  as  is  complained  of.  See  Pothasi 
V.  C.  AO.  W.  R.  Co.y  110  Iowa,  458.  Appellant  has 
evolved  the  theory  that  the  other  horses  had  run  in  imme- 
diately ahead  of  the  train.  One  witness  testified  that  the 
tracks  of  the  animal  which  jumped  over  the  fence  indic- 
ated that  it  had  stopped  frequently,  and  another  witness 
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noticed  tracks  to  the  culvert  **  along  the  side  of  the  rails, 
and  one  between  the  rails.  ♦  ♦  ♦  At  the  culvert  they 
were  at  the  middle  of  the  track.  There  were  tracks  of  a 
horse  that  was  running  fast,  as  if  frightened. "  Aside  from 
this,  there  was  nothing  to  indicate  how  long  they  had  been 
on  the  right  of  way.  From  the  fact  that  one  had  stopped 
frequently  before  escaping,  and  that  the  other  one  was 
struck  when  over  the  culvert,  after  running  a  distance  not 
shown,  the  jury  might  have  inferred  they  had  passed  over 
the  guard  some  little  time  before  the  approach  of  the 
train,  and  at  a  time  they  would  not  have  undertaken  to  cross 
had  the  guard  been  in  repair  and  free  from  ice  and  snow. 
III.  What  has  already  been  said  disposes  of  the  al- 
leged error  in  refusing  the  sixth  instruction  requested  by 
defendant,  to  the  effect  that  the  animals  "arrived  at 
the  crossing  at  about  the  same  time  the  engine  did,  and 
that  in  their  fright,  or  in  attempting  to  escape  from  the 
engine,  they  ran  upon  or  across  the  cattle  guards  in  ques- 
tion, and  were  struck,  while  so  doing,  either  upon  the 
crossing  or  upon  the  guards,  or  after  having  crossed  the 
guards  in  their  fright,"  the  plaintiff  might  not  recover, 
and  that  the  burden  of  proof  w%s  upon  him  to  show  that 
the  collision  did  not  so  occur.  Instead  of  this,  the  court 
charged  the  jury  that:  ""It  is  claimed  by  the  defendant 
that  the  colts  of  the  plaintiff  ran  upon  the  crossing  at 
about  the  same  time  that  the  engine  arrived  there,  and 
that,  in  attempting  to  escape  from  the  engine,  they  ran 
upon  and  crossed,  or  attempted  to  cross,  the  cattle  guard, 
and  were  struck  either  while  upon  the  guard  or  after  hav- 
ing crossed  the  guard,  in  attempting  to  escape  from  the 
engine.  If  you  find  the  evidence  to  sustain  the  contention 
of  the  defendant  as  above  set  forth,  then  your  verdict  will 
be  for  the  defendant."  This  was  more  favorable  to  de- 
fendant than  the  law  warranted,  for,  as  seen,  if  one  colt 
attempted  to  cross  when  it  would  not  have  done  so  but  for 
the  defective  condition  of  the   guard,  the  plaintiff  was 
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entitled  to  recover.  The  contention  that  this  and  the 
fourth  instruction  casts  the  burden  of  proof  on  the  defend- 
ant is  not  sound.     Both  are  silent  as  to  that  matter. 

The  eleventh  instruction  is  criticised  in  that  the  jury 
was  told  that  the  burden  of  proof  to  establish  all  the  ma- 
terial allegations  by  the  petition  was  on  plaintiff,  without 
pointing  out  what  these  were.  That  had  been  done  in  the 
third  and  fourth  paragraphs  of  the  charge,  and  repetition 
was  unnecessary.  Moreover,  had  defendant  desired  a 
more  specific  instruction,  it  should  have  been  requested. 
The  same  remark  disposes  of  the  exception  t^ken  to  the 
twelfth  instruction. 

IV.  The  jury  was  instructed  that:  "The  question  as 
to  whether  the  defendant  was  negligent  in  the  operation 
of  its  train  at  and  approaching  the  crossing  in  question  is 
g.  HfSTRucnoN:  withdrawn, from  your  consideration,  and  you 
of  evidence,  will  uot,  therefore,  in  arriving  at  your  ver- 
dict, consider  any  evidence  that  may  have  been  introduced 
as  to  the  speed  of  the  train  or  the  ability  of  the  engine 
men  to  observe  the  crossing  as  the  train  approached  the 
same.''  Appellant  insists  this  had  the  effect  to  withdraw 
the  engineer's  testimony  as  to  seeing  the  colt  run  in  front 
of  the  engine.  The  petition  alleges  that  defendant  did 
"so  run  and  manage"  the  passenger  train  "that,  by  reason  { 
of  the  condition  of  said  cattle  guard,  that  same  ran  against 
the  colts.''  And  the  manifest  purpose  of  the  instruction 
was  to  advise  the  jury  not  to  consider  the  management  of 
the  train,  or  how  far  ahead  engine  men  ought  to  be  held 
to  be  able  to  see  objects.  It  was  admitted  that  no  signal 
was  sounded,  and  that  the  road  to  the  east  was  straight 
and  level.  In  these  circumstances,  we  do  not  think  the 
jury  could  have  understood  that  the  evidence  of  what  the 
engineer  actually  did  see  was  withdrawn,  or  any  of  the 
evidence  bearing  on  the  collision  with  the  colts.  Though 
the  instruction  is  not  as  definite  as  could  be  desired,  we 
are  satisfied  that  the  jury  were  not  misled  by  it 
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V.  The  corporation  was  bound,  by  section  2022  of  the 
Oode,  to  "make  and  keep  in  good  repair'Hhe  cattle  guard, 
and,  under  section  2066,  "any  corporation  operating  a 
4.  catti-e  railway,  and  failing  to  fence  the  same  against 
S?t?ke^"  live  stock  running  at  large  and  maintain 
"»rej»ir.  proper  and  suflScient  cattle  guards  at  all 
points  where  the  right  to  fence  and  maintain  cattle  guards 
exists  shall  be  liable  to  the  owner  of  any  stock  killed  or 
injured  by  reason  of  want  of  such  fence,  or  cattle  .guards 
for  the  full  amount  of  the  damages  sustained  by  the  owner 
on  account  thereof  unless  it  was  occasioned  by  his  willful 
act  or  that  of  his  agent,  and  to  recover  the  same  it  shall 
only  be  necessary  for  him  to  prove  the  loss  of  or  injury  to 
his  property.'' 

Appellant  contends  that  permitting  the  guard  to  fill 
up  with  ice  and  snow,  so  as  to  obstruct  the  free  passage  of 
the  stock,  was  not  the  "failing  *  *  *  to  maintain 
proper  and  suflScient  cattle  guards"  within  the  meaning  of 
^  this  section.  This  involves  the  assumption  that  the  guard 
contemplated  by  the  statute  is  the  particular  device  made 
ase  of  by  the  appellant.  Any  appliance  which  will  keep 
animals  from  going  upon  the  land  adjoining  the  right  of 
way,  or  from  the  latter  on  such  land,  satisfies  the  demands 
of  the  statute.  Missouri  Pac.  B.  B,  Co.  v.  Morrow^  82 
Kan.  217  (4  Pac.  Rep.  87);  Missouri  Pac.  B.  B.  Co.  v. 
Manson^  81  Kan.  887,  (2  Pac.  Rep.  800).  If  carelessly 
allowed  to  become  filled  up  with  sand,  as  in  Pothast  v.  By. 
supra^  or  with  ice  and  snow  as  in  this  case,  it  is  not  a 
proper  and  suflScient  guard,  for  it  is  not  so  maintained 
as  to  be  adequate  to  turn  stock.  The  abatract,  with- 
out setting  out  the  evidence,  states  that  it  warranted 
a  finding  that  the  defendant  was  negligent  in  this  respect, 
and  for  this  reason  the  care  required  in  cleaning  the 
guards  in  the  winter  season  need  not  be  considered.  But  see 
Stacy  V.  Winona,  etc.  B.  Co.  42  Minn.  158  (43  N.  W.  Rep. 
005);  Bliasv.  Minneapolis,  etCj  B.  Co.,  84  Minn.  57  (24 
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N.  W.  Kep.  658,  57  Am.  Kep.  86);  Ind.  etc,  R.  Co.  v. 
Drurn^  21  111.  App.  821.  It  is  enough  that  the  defendant 
was  negligent  in  not  maintaining  the  guard  as  the  statute 
required. — Affirmed. 


E.  A.  Milker  et  al..  Appellants,  v.  M.  J.  Davis,  Executor, 

et  al. 

Will:     ELBcmoN:     sale  of  homestead.     Where  the  husband,  who 

1  i8  made  the  sole  legatee  and  executor  of  the  will  c^  his 
deceased  wife,  completes  a  sale  of  her  homestead  pursuant  to 
a  contract  made  by  the  wife  and  the  order  of  court,  the  same 
does  not  constitute  an  election  to  take  under  the  will  so  as  to 
preclude  him  from  electing  to  take  the  proceeds  of  the  sale 
and  use  the  same  in  the  purchaES  of  a  new  homestead. 

Homestead:     diversion  of  proceeds.     The  fact  that  a  purchaser 

2  of  the  homestead  belonging  to  the  wife  under  a  contract  of 
sale  made  by  her,  deposits  a  portion  of  the  purchase  price  in 
a  bank  to  the  credit  of  the  husband,  who  is  sole  legatee  under 
her  will,  through  an  arrangement  with  the  husband  to  com- 
plete the  sale,  does  not  constitute  a  diversion  of  the  fund 
I>rior  to  settlement  of  the  estate  so  as  to  deprive  it  of  its 
homestead  character. 

Appeal  from  Pottawattamie  District  Court — Hon.   O.  D. 
Wheeler,  Judge. 

Saturday,  April  11,  1908. 

The  plaintiffs  are  the  owners  of  a  judgment  against 
the  defendant  M.  J.  Davis,  who  was  the  husband  of  Mar- 
garet A.  Davis,  deceased,  and  is  now  the  executor  of  her 
estate.  Margaret  A.  Davis  was  for  many  years  prior  to 
her  death  the  owner  of  ten  acres  of  land,  which  was  oc- 
cupied by  herself  and  her  husband,  M.  J.  Davis,  as  their 
homestead.  Shortly  before  she  died,  she  sold  this  land  to 
Daniel  E.  Preston  for  $850.  She  died,  however,  before  a 
conveyance  thereof  was  made  to  him.  Mrs.  Davis  left  a 
"wiU,  making  her  husband  her  sole  legatee  and  the  execu- 
tor of  her  estate.      Before  the  will   was  probated,  M.   X 
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Davis  entered  into  a  written  contract  with  Preston 
whereby  he  agreed  to  complete  the  sale  made  by  his  wife, 
by  qualifying  as  executor,  and  by  procuring  an  order  from 
the  court  for  the  conveyance  of  the  land  to  him.  It  was 
also  agreed  that  the  balance  of  the  purchase  price  thereof 
should  be  deposited  in  a  bank  to  the  credit  of  Davis  as 
such  executor,  to  be  paid  over  to  him  upon  the  delivery  of 
a  deed  for  the  land.  The  deposit  was  made  as  agreed, 
and  the  deed  executed  and  approved  October  22,  1900. 
This  action  was  commenced  in  July,  1900,  to  subject  the 
money  in  the  bank  to  the  payment  of  the  plaintiffs'  judg- 
ment against  M.  J.  Davis.  On  the  4th  day  of  September 
following,  Davis  filed  a  written  election  to  take  a  home 
stead  right,  rather  than  under  the  will  of  his  deceased 
wife.  There  was  a  judgment  denying  the  claim  of  the 
plaintiffs,  and  they  appeal. — AMrmed. 

Fremont  Benjamin  for  appellants. 

Turner  cfe  Cvllison  for  api)ellee. 

Shebwin,  J. — Two  propositions  are  urged  by  the  appel- 
lants: First,  that  there  was  an  election  by  Davis  to  take 
under  the  will;  and,  second,  that  the  deposit  of  the  pur- 
X.  Will:  dec  chaso  mouoy  in  the  bank  was  a  loan  to  the 
homestead,  bank,  and  consequently  a  diversion  of  it  to  a 
use  other  than  for  the  purchase  of  a  new  homestead.  The 
election  relied  upon  is  the  contract  with  Preston  to  com- 
plete the  sale  already  made  by  Mrs.  Davis,  and  the  subse- 
quent compliance  with  that  agreement  The  rule  is  firmly 
established  that  an  election  must  be  of  record,  and  that 
it  is  sufficient  if  it  discloses  an  act  or  declaration  plainly 
indicating  an  intention  to  take  under  the  will.  Craig  v. 
Conover^  80- Iowa,  858;  In  re  Estate  of  Franke^  97  Iowa, 
704;  Inre  Estate  of  Iroctor^  103  Iowa,  282.  Before  her 
death  Mrs.  Davis  had  sold  this  land  to  Preston,  and  a  part 
of  the  purchase  price  had  been  paid  to  her,  and  her  sick* 
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ness  and  death  alone  prevented  the  completion  of  tte  trans- 
action. The  defendant  had  agreed  to  this  sale,  and  its 
purpose  was,  as  stated  by  him,  to  secure  a  home  in  town. 
It  was  perfectly  proper,  then,  for  him  to  agree  to  complete 
it  as  soon  as  it  could  be  done  through  legal  channels,  and 
we  see  nothing  in  the  contract  itself  which  even  points 
towards  an  election  on  his  part  He  did  nothing  more 
than  to  agree  to  qualify  as  executor,  and  as  such  to  pro- 
cure the  necessary  order  for  a  conveyance  of  the  land 
according  to  the  terms  of  the  sale  made  by  his  wife. 
True,  when  he  made,  the  contract  he  had  not  been  ap- 
pointed by  the  court  because  the  will  had  not  then  been 
probated,  but  the  purchaser  wanted  immediate  possession 
of  the  land,  and  the  contract  was  so  drawn  that  all  inter- 
ests would  be  fully  protected  in  case  of  a  failure  on  his 
part  as  executor  to  carry  out  its  terms.  Every  act  which 
he  agreed  to  do  was  to  be  done  as  executor  under  the 
direction  of  the  court,  and  every  act  which  he  did  in  clos- 
ing the  sale  was  so  done. 

The  deposit  of  the  money  in  the  bank  under  this  ar- 
rangement was  not  a  diversion  of  the  fund.  Davis  could 
not  make  a  deed  which  would  be  accepted  by  the  grantee 
a.  Homestead:  Until  an  Order  of  court  therefor  could  be  ob- 
proceeds.  taiuod,  and  that  could  not  be  done  until 
sometime  in  October  following.  All  that  could  be  done 
then  was  to  make  a  deposit  which  would  be  paid  to  Davis 
as  executor  when  he  could  f  umi^  a  deed,  and  until  that 
time  he  had  no  right  to  or  claim  upon  the  money.  Fur- 
thermore, his  only  right  to  the  money  was  as  executor. 
The  estate  had  not  been  settled,  and  he  certainly  could  not 
appropriate  any  part  thereof  to  his  individual  use  until 
the  debts  and  the  expenses  of  administration  were  paid. 
We  think  there  had  been' no  diversion  of  the  money  depos- 
ited by  Preston  when  the  defendant  filed  his  formal  elec- 
tion as  herein  stated.  This  disposes  of  the  points  argued, 
and  the  judgment  is  apfirmed. 
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W.  F.  Insbll,  Appellant,  v.  LAWBBneB  Ekshsdt,  Appellee. 

Continuance:     buuno  OS  motion.     The  action  of  the  trial  ooorl 

1  in  overmling  a  motion  for  a  continuance  based  on  want  of 
notice  that  the  cause  had  been  assigned  for  trial,  where  there 
is  a  dispute  regarding  such  notice,  will  not  be  disturbed. 

Appeal:    notiob:     cx>NTmuANOE.      Under Oode,  section  4M0,  where 

2  an  appeal  ftrom  a  judgment  of  a  justice  is  not  taken  on  the 
day  it  is  rendered,  the  cause  will  stand  for  a  contini^anoe  at 
the  next  term  of  the  district  court  by  operation  of  law,  in  the 
absence  of  notice  or  waiver  of  the  same. 

Qarnishment:  cx>UNTBROLAiBi :  evidbnob.  It  is  improper  to  per^ 
8  mit  defendant  on  a  counterclaim  for  wrongful  garnishment 
to  testify  that  it  is  the  practice  of  his  employer  to  discharge 
employes  who  suffer  a  garnishment  of  their  wages,  there  being 
no  allegation  of  discharge  and  no  showing  that  plaintiff  knew 
of  this  practice. 

Wrongful  Garnishment:  instruction.  An  instruction  that  if  the 
4  jury  find  that  at  the  time  of  the  commencement  of  the  action 
defendant  was  owing  plaintiff  less  than  $5,  then  the  suing  out 
of  the  writ  of  attachment  was  wrongful,  is  erroneous,  as  it  is 
the  amount  claimed  and  not  the  amount  recovered  that 
governs  the  issuance  of  the  writ,  under  Code,  section  4579. 

Appeal  from  Wright  District  Court. — Hon.  J,    R,    Whit- 
AEER,  Judge. 

Saturday,  April  11,  1908. 
Thb  opinion  states  the  case. — Reversed. 
Porter  Donly  and  Filkins  &  Schaffter  for  appellant 

McGrath  &  Bryan  for  appellee. 

Weaver,  J. — Plaintiff  began  action  before  a  justice  of 
the  peace  February  15,  1901,  to  recover  from  defendant  the 
sum  of  S8.38  for  board,  and  sued  out  a  writ  of  attachment 
on  the  allegation  that  defendant  was  a  nonresident  of  the 
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state.  Under  this  writ  the  Chicago  <fe  Northwestern  Rail- 
way Company  was  garnished,  and  answered  that  it  was 
indebted  to  defendant  in  the  sum  of  $66.65.  On  March 
22,  1901,  defendant  appeared,  denying  the  plaintiffs  claim, 
and  setting  up  a  counterclaim  on  the  attachment  bond ; 
alleging  that  the  writ  was  sued  out  wrongfully  and  mali- 
ciously, and  claiming  damages  for  time  lost  in  attending 
trial,  $12,  attorney's  fees,  $16,  and  exemplary  damages  in 
the  further  sum  of  $68.  He  also  pleaded  a  further  coun- 
terclaim of  $5  for  money  loaned  to  plaintiff  in  the  year 
1892.  There  was  trial  to  a  jury,  and  on  March  27,  1901, 
a  verdict  and  judgment  were  found  for  plaintiff  for  $6.36. 
Defendant  on  the  following  day  appealed  to  the  district 
court,  at  the  next  term  of  which  there  was  trial  to  a  jury, 
resulting  in  a  verdict  for  the  defendant  for*  $1.44.  From 
judgment  on  this  verdict.,  plaintiff  appeals. 

I.  The  first  error  assigned  is  upon  the  ruling  of  the 
trial  court  denying  plaintiff's  motion  for  a  continuance. 
Ordinarily  a  ruling  upon  a  motion  for  continuance  will  not 
1.  cowTiNu-  be  held  reversible  error,  save  where  there  is 
on  moUon.  a  manifest  abuse  of  the  discretion  reposed  in 
the  trial  court.  It  is  claimed,  however,  that  the  continu- 
ance here  demanded  was  a  matter  of  statutory  right.  Code 
section  4560,  provides  that,  where  an  appeal  is  not  taken  on 
the  day  judgment  is  rendered  by  the  justice,  a  written 
notice  thereof  must  be  served  on  the  opposite  party  at 
least  ten  days  before  the  next  term  of  the  district  court, 
and,  if  such  notice  be  not  served,  the  action  will  be  con- 
tinued on  motion  of  appellee.  No  notice  was  served  in 
this  case.  The  transcript  was  transmitted  by  the  justice  to 
the  district  court  in  due  time,  but  was  not  entered  by  the 
clerk  upon  the  appearance  docket.  The  next  term  of  the  * 
district  court  commenced  April  22,  1901,  and  on  April  26th 
the  case  was  assigned  for  trial,  but  there  is  a  dispute 
whether  plaintiff  or  his  counsel  had  notice  of  the  order. 
On  May  2d,  before  the  case  was  called  for  trial,  plaintiff 
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file(f  a  motion  setting  up  the  foregoing  facts,  and  asking  a 
continuance,  which  was  denied  after  a  showing  in  resist- 
ence  by  the  defendant.  If  the  plaintiflF  was  present,  in 
person  or  by  counsel,  when  the  case  was  assigned  for  trial^ 
and  made  no  objection  thereto,  he  would  properly  be  held 
to  have  waived  his  right  to  demand  a  continuance;  and,  as 
there  was  a  dispute  on  this  point,  we  are  not  inclined  to 
interfere  with  the  order  of  the  trial  court  overruling  the 
motion. 

We  think  it  proper  to  say,  however,  that,  there  hav- 
ing been  no  notice  of  the  appeal,  we  do  not  think  the 
statute  (Code,  section  4560)  required  the  plaintiff  to  file 
2.   appeal:        any  formal    motion   for   continuance,  or  to 

notice:  con-  ,  i      a  •  i  . 

tinuance.  make  any  appearance  whatever  m  order  to 
prevent  the  case  being  brought  on  for  trial  at  the  first 
term.  In  other  words,  without  a  notice  the  cause  prop- 
erly stands  for  continuance  by  operation  of  law,  unless 
there  be  a  waiver  or  voluntary  appearance.  McCormick 
V.  Bishop^  8  G.  Greene,  99;  Quillan  v.  Windsor^  6  Iowa, 
896;  Bondv.  Davis j  87  Iowa,  16a 

IL     The  defendant  was  a  witness  in  his  own  behalf, 
and  after  testifying  that  he  was,  and  for  some  time  had 
been,  in  the  employ  of  the  Chicago  &  Northwestern  Eail- 
GARNisH-      ^^y  Company,  was  permitted  to  testify,  over 
urciIliS?"<l^-  plaintiff's  objections,   that  he   was  familiar 
dcnce.  ^-^j^  ^Yxe  rules  and  custom  of  said  railway 

company,  and  that  employes  who  allowed  their  wages  to  be 
garnished  were  liable  to  be  dismissed  from  said  employ- 
ment .This  testimony  was,  in  substance,  once  or  twice  ' 
repeated,  and  error  is  assigned  thereon.  It  should  have 
been  excluded.  The  defendant  had  alleged  the  garnish- 
ment to  be  malicious,  and  asked  damages  accordingly; 
and,  if  it  was  claimed  that  by  reason  of  such  garnishment 
he  had  in  fact  been  dismissed  from  the  company's  service, 
it  is  possible  the  matters  testified  to  would  have  been  per- 
tinent, especially  if  there  was  anything  tending  to  show 
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that  plaintiff  knew  of  such  regulation  or  practice,  and 
brought  the  suit  for  the  purpose  of  depriving  defendant  of 
employment.  There  is,  however,  no  allegation  of  this* 
kind,  and,  so  far  as  shown,  defendant  still  holds  his  po- 
sition with  the  railway  company.  The  evidence  was 
therefore  both  immaterial  and  irrelevant.  Other  rulings 
upon  the  introduction  of  testimony  are  complained  of,  but 
we  think  them  without  merit. 

III.  Of  the  instructions  excepted  to,  we  will  notice 
the  sixth  and  tenth  only.  The  sixth  paragraph  was  in 
part  as  follows:  **  You  are  instructed  that  if  you  find  from 
4.  WRONGFUL  the  evidence  at  the  time  the  plaintiff  com- 
mstruction.  *  meucod  this  suit  before  the  justice  of  the 
peace,  which  .was  on  the  18th  day  of  February,  1901,  that 
the  defendant  was  not  owing  the  plaintiff  any  amount  for 
board  and  lodging,  or,  if  he  was,  the  amount  was  less  than 
$5,  then  the  suing  out  of  said  writ  of  attachment  would  be 
unlawful  and  wrongful,  and  the  defendant  would  be 
entitled  to  recover  of  the  plaintiff  the  actual  damages 
resulting  from  the  suing  out  of  said  writ  of  attachment." 
It  will  be  observed  that  this  proposition  makes  the  attach- 
ment wrongful  if  the  jury  find  that  at  the  date  of  the  writ 
defendant  was  owing  plaintiff  less  than  $5.  The  statute 
(Code,  section  4579)  provides  that  in  attachment  proceed- 
ings in  justice's  court  "the  petition  must  be  verified  and 
claim  more  than  five  dollars  and  if  a  less  sum  is  recovered 
the  plaintiff  shall  pay  all  costs  of  the  attachment.''  Under 
this  provision,  it  is  the  amount  of  the  "claim,"  and  not 
the  amount  recovered,  which  is  the  test  of  the  right  to  sue 
out  the  writ;  and,  if  less  than  $5  be  recovered,  the  penalty 
is  the  payment  of  the  costs  thus  occasioned.  What  may 
be  the  rule  where  a  party,  knowing  that  his  just  claim  is 
less  than  $5,  demands  a  larger  sum  for  the  mere  purpose 
of  obtaining  the  writ,  we  need  not  undertake  to  decide, 
for  that  question  is  not  presented  by  the  instruction  we 
are  now  reviewing.     In  our  judgment^  it  cannot  be  said, 
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as  a  matter  of  law,  that,  because  the  jury  find  the  actual 
indebtedness  of  defendant  to  be  less  than  $5,  the  attach- 
ment is  therefore  wrongful,  and  thus  subject  the  plaintiff 
to  general  damages,  in  addition  to  the  costs  mentioned  in 
section  4679.  The  tenth  paragraph  of  the  charge  contains 
the  same  error  to  which  we  have  just  adverted,  and  we 
need  not  farther  consider  it  Further  reference  to  the 
arguments  of  counsel  is  unnecessary,  as  what  we  have 
already  said  is  decisive  of  the  appeal. 

The  judgment  of  the  district  court  is  reversedw 


Thb  State  op  Iowa,  Appellee,  v.  Jerome  W.  Hoot,  Appellant 

Assault  with  Intent  to  Commit  Murder:     when*  special  instruo- 

1  TION  NOT  RBQUiRBD.  On  a  prosecutioii  for  having  sent  a  box 
containing  explosives  for  another  to  open,  with  intent  to  com- 
mit murder,  and  the  jury  are  told  in  various  instructions  that 
a  finding  that  defendant  was  in  fact  the  person  who  sent  the 
box  was  essential  to  conviction,  it  is  not  necessary,  in  the  ab* 
sence  of  a  request,  to  devote  a  special  instruction  to  tliat  subject. 

Criminal  Intent.     A  husband  who  sends  a  box  containing   explos- 

2  ives  to  the  home  of  his  wife,  but  addressed  to  himself,  with 
the  expectation  that  she  will  receive  and  open  the  same  and 
that  her  death  will  result,  is  guilty  of  assault  with  intent  to 
commit  murder,  and  the  contention  that  it  cannot  be  presumed 
that  he  contemplates  that  she  will,  without  authority  open 
the  box,  the  same  being  addressed  to  himself  and  hence  no 
basis  on  which  to  predicate  a  criminal  intent,  is  without  merit. 

Same:     bvtoenoe.      In  a   prosecution  for  assault  with  intent  to 

8     commit    murder,    a  specific  intent  to    kill  must  be  proven. 

Evidence  in  the  case  considered  and  held  to  sliow  such  intent. 

Same.  On  a  prosecution  for  assault  with  intent  to  commit 
4  murder,  the  inquiry  is  '*wa8  the  defendant  inspired  by  a 
criminal  purpose  and  intent  to  make  an  assault,  and  did  he 
adopt  and  put  into  execution  a  plan  designed  to  effectuate 
his  purpose  and  intent"  and  it  is  immaterial  that  in  the  exe- 
cution of  his  plan,  acts  were  done  unauthorized  by  the  general 
laws  relating  to  business  affairs. 
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Included  Offenses:     instruotion:    bvidbnob.      Where  the  facts  in 

5    a  case  are  such  that  defendant  must  be  gnilty  or  pot  guilty  of 

the  offense  charged,  failure  to  instruct  with  respect  to  included 

offenses  is  not  error.     Evidence  considered  jmd  held  to  show 

no  included  offense. 

Appeal  from  Blackhawk  District   Court — Hon.   A.   & 
Blaib,  Judge. 

Satubday,  April  11,  1908. 

The  indictment  charges  the  defendant  with  an  assault 
with  intent  to  commit  murder.  He  was  tried,  convicted 
and  sentenced  to  .the  penitentiary  for  a  term  of  ten  years. 
Prom  the  judgment  he  appeals.— J^rm^ei. 

C.  R  Pickett  for  appellant 

C.  A.  Van  Vleck^  Assistant  Attorney  General,  S.  B. 
Reed  and  Ccuriright  cfe  Arhuckle^  for  the  State. 

Bishop,  0.  J  — Defendant  and  bis  wife,  Nettie  Hoot, 
were  married  in  January,  1899.  After  living  together 
about  a  week,  they  separated,  and  Mrs.  Hoot  returned  •  to 
her  home,  at  No.  337  Argyle  street,  in  the  city  of  Wat.er- 
loo,  this  state.  In  May  following,  defendant  returned  to 
his  wife  at  Waterloo,  and  together  they  started  to  makp  a 
trip  down  the  Mississippi  river,  but  it  seems  another  disa- 
greement arose,  and  within  a  few  days  Mrs.  Hoot  came 
back  to  her  home  in  Waterloo.  The  defendant  visited, her 
there  on  August  10,  remaining  about  an  hour.  He  then 
want  away,  and  did  not  return  agiin.  On  October  30, 
1899,  a  letter,  addressed  to  the  defendant  at  No.  337 
Argyle  street,  Wat^loo,  was  delivered  by  letter  carrier  to 
Mrs.  Hoot,  who  opened  and  read  the  same.  She  testifies 
that  previous  to  this  she  had  frequently  opened  letters 
addressed  to  her  husband,  and  which  had  been  delivered 
at  her  residence,  and  had  then  forwarded  the  same  to  him, 
if  important     The  address  upon  the  envelope,  together 
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with  the  letter,  were  apparently  written  by  a  woman,  and 
the  letter  'read  as  follows:  "Chicago,  Oct.  22,  1899. 
Jerome,  my  dear:  You  will  get  all  your  presents  to  me 
by  express  today  as  I  will  return  them.  You  know  why. 
Qoodby,  Tab."  The  envelope  is  postmarked  "Chicago, 
October  28,  1899."  On  the  same  day  the  letter  was  re- 
ceived, an  express  package  was  delivered  to  Mrs,  Hoot, 
the  saine  being  addressed  to  defendant  at  the  street  and 
number  mentioned.  The  handwriting  of  the  address 
thereon  was  the  same,  apparently,  as  that  of  the  letter 
previously  received.  Mrs.  Hoot  opened  the  package,  and, 
on  taking  off  the  •  outside  paper  covering,  found  a  pol- 
ished box,  on  each  end  of  which  was  a  handle.  Under- 
neath.one  of  such  handles  there  was  a  drawer,  and  in  it  a 
small  hole,  evidently  intended  for  use  in  pulling  the 
drawer  out  She  put  her  iSnger  in  the  hole,  and  pulled 
the  drawer  out  a  short  distance,  when  there  was  a  a  sharp 
explosion,  followed  by  smoke  emerging  from  the  box. 
Such  explosion  was  not  suflSciently  severe  to  do  any  dam- 
age, and  immediately  Mrs.  Hoot  called  in  an  oflScer  who 
todk  charge  of  the  box.  The  next  day  the  oflScer  took  the 
box  to  a  safe  location,  placed  it  upon  a.  pile  of  rock  and 
exploded  it  by  pulling  the  drawer  out,  a  long  cord  at- 
tached thereto  being  used  for  the  purpose.  The  explosion 
was  a  terrific  one.  The  pile  of  rock  was  blown  to  frag- 
ments and  scattered  in  every  direction,  and  the  air  was 
fil  ed  with  debris.  No  trace  of  the  box  could  afterwards 
be  found, 

L     The  box  in  question  was  sent  by  express  from 
Chicago  to  Waterloo.     Appellant  complains  that  the  trial 
court  did  not  fairly  and  suflSciently  instruct  the  jury  upon 
1.  WHEN  spec-    the  subject  of  the  identity  of  the  defendant 
tiin*not«l     ^8  the  person  who  sent  such  box.      We  have 
quired.  repeatedly  held  that  it  is  the  right  of  a  de- 

fendant, charged  with  the  commission  of  a  crime,  to  have 
the  jury  properly  instructed,  and  that  every  essential  part 
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of  the  case  should  be  covererl  by  the  instructions  given. 
State  V.  Brainard^  25  Iowa,  572;  State  v.  O^Hagan^  88 
Iowa,  504.  In  the  instructions  given  in  this  case  there  is 
no  one  that  is  devoted  exclusively  to  the  subject- naatier 
upon  which  the  complaint  is  based.  But  even  a  cursory 
reading  of  the  instructions  discloses  that  the  jury  was 
repeatedly  told  that  a  finding  that  the  defendant  was  in 
fact  the  person  who  sent  the  box  was  essential  to  a  con- 
viction. The  instructions  are  framed  in  clear,  simple 
language,  and  we  think  no  room  was  left  for  speculation 
or  uncertainty.  In  our  view,  it  was  not  possible  for  the 
jury  to  go  astray  upon  the  prop*  sition  of  law  involved. 
We  do  not  say  it  would  have  been  out  of  place  to  have 
devoted  a  special  instruction  to  the  subject  indicated,  but 
as  defendant  did  not  so  request,  and  as  the  subject  was 
otherwise  fully  covered,  we  do  not  think  any  necessity 
therefor  existed.  It  cannot  be  said  that  the  question  of 
the  identity  of  the  defendant  as  the  person  who  committed 
the  alleged  offense  of  itself  involves  such  a  matter  of 
special  defense  as  to  call  for  special  instructions.  What  we 
have  said  above,  therefore,  in  no  sense  conflicts  with  any 
thing  that  is  said  in  State  v, Br ainard^  supra, 

II.     A  further  matter  of  complaint  has  relation  to  the 
legal  status  of  defendant  and  his  wife  as. of  the  time  in 
question,  and  the  failure  of  the  trial  court  to  instruct  with 
2.    Criminal       reference   thereto.     It  is  the   contention    of 
mtcnt  counsel  for  appellant,   if  we  correctly  inter- 

pret his  argument,  that  the  facts  presented  are  not  suffi- 
cient to  justify  the  indictment  or  warrant  a  convic- 
tion thereunder,  and  this  for  the  reason  that  Mrs. 
Hoot^  in  receiving  a  d  opening  the  package,  acted  with- 
out right  or  authority,  and,  in  consequence,  was  herself 
a  wrongdoer.  It  is  pointed  out  that  the  package  was 
plainly  addressed  to  defendant;  that  there  is  no  evidence 
in   the  record  tending  to  show  that  Mrs.  Hoot  had  any 

Vol.  120  Iowa.— 16. 
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direct  authority  to  act  for  or  on  behalf  of  her  husband 
in  such  a  matter;  and  our  attention  is  called  to  numerous 
authorities  holding  that  the  marital  relation,  taken  by 
itself,  raises  no  presumption  of  the  relation  of  principle 
and  agent  between  husband  and  wife,  and  that  the  wife 
has  absolutely  no  right  to  act  for  the  husband,  unless 
authorized  so  to  do,  certain  matters  pertaining]  to  domestic 
affairs  alone  excepted.  Such  is  not,  in  terms,  the  argu- 
ment of  counsel,  but  we  take  it  that  the  conclusion  sought 
to  be  drawn  from  the  premises  stated  is  that,  there  being 
no  authority,  express  or  implied,  on  the  part  of  Mrs.  Hoot 
to  open  the  box  in  question,  and  the  transmission  thereof 
being  in  itself  a  legal  act,  there  is  accordingly  no  basis 
upon  which  to  predicate  criminal  intent  within  the  mean- 
ing of  the  law;  and  this  for  the  reason  that  it  cannot  be 
presumed  that  defendant  contemplated,  much  less  in- 
tended, an  unauthorized  and  unlawful  interference  with 
the  package. 

We  may  concede  the  premises,  but  we  cannot  yield 
our  judgment  to  the  conclusion.  No  question  of  abstract 
right  or  authority  on  the  part  of  Mrs.  Hoot  is  involved. 
The  only  question  necessary  or  proper  for  our  considera- 
tion in  this  connection  is  this:  Assuming  that  defendant 
was  the  sender  of  the  box  in  question,  does  the  evidence 
in  the  record  before  us  warrant  a  finding  that  it  was  within 
his  contemplation  that  such  box  would  be  delivered  to  his 
wife,  and  that  an  attempt  would  be  made  on  her  part  to 
open  the  same?  In  criminal  law  it  is  cardinal  doctrine 
that  every  man  is  presumed  to  intend  all  the  probable 
consequences  of  his  wilful  act.  2  Bishop  on  Criminal  Law, 
section  665.  If,  therefore,  the  act  done  was  followed  by  a 
result,  probable  in  itself,  and  such  result  was  within  the 
contemplation  of  the  defendant  at  the  time  the  act  was 
done,  no  other  rational  conclusion  can  be  reached  save  that 
the  result  contemplated  was  the  result  intended.  Now,  it  is 
manifest  to  us  that  the  doctrines  of  the  law  of  agency  can 
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have  no  application  to  the  case  before  us.  This  is  a  ccim- 
inal  proceeding,  instituted  on  behalf  of  the  public  Mrs. 
Hoot  has  no  connection  therewith  save  that,  being  the 
particular  individual  upon  whom  the  assault  is  said  to 
have  been  committed,  she  is  a  witness  in  the  case.  What 
were  the  relation  between  herself  and  her  husband  are 
material  in  one  sense,  and  one  only;  that  is,  in  determin- 
ing the  question  of  intent.  If  it  was  within  the  expecta- 
tion of  the  defendant  that  his  wife  would  receive  and 
open  the  box,  and  that,  as  a  result  thereof,  her  death 
would  probably  result,  the  oflfense  against  the  public 
would  be  complete.  An  unauthorized  opening  of  the  box, 
if  such  was  intended,  would  support  the  indictment  to  all 
intents  and  purposes  the  same  as  an  authorized  opening. 
We  conclude,  therefore,  that  the  contention  of  counsel  in 
the  respect  indicated  is  without  merit. 

HI.     It  is  asserted  by  counsel  for  appellant  that  a 
specific  intent,    alleged   and   proven,  is  essential  to  the 
crime  charged  in  the  indictment,  and  that  the  evidence  in 
3.   SAMEtevi-      ^his  case  wholly  fails  to  disclose  any   such 
^^^  specific  intent.      We    readily   agree  that  a 

specific  intent  to  kill,  and  with  malice  aforethought,  is 
essential  to  the  crime  as  charged  in  this  indictment 
State  V.  Keasling^  74  Iowa,  528.  And  it  is  undoubtedly 
the  rule  that,  where  it  is  sought  to  attach  criminal  respon- 
sibility to  the  commission  of  an  act  in  itself  indiflFerent, 
the  intent  necessary  to  give  character  to  the  act  as  a  crime 
<an  never  be  implied;  it  must  be  proven  and  found.  8 
(^reenleaf  on  Evidence,  section  13;  Roberts  v.  People^  19 
Mich.  401;  People  v.  Sweeney,  55  Mich.  586  (22  N.  W.Rep. 
50);  U.  S.  V.  Buzzo,  18  Wall.  125  (21  L.  Ed.  812);  8  Am. 
<fe  Eng.  Ency.  of  Law,  287.  Such  an  act  becomes  unlawful 
(»nly  when  a  specific  intent  to  thereby  accomplish  crime  is 
shown.  It  is  manifest  that  mere  proof  of  the  act  itself  is 
insufficient  for  this  purpose.  Now,  it  is  pointed  out  that 
the  defendant  had  the  lawful  right  to  purchase  dynamitoi 


24i  State  of  Iowa  v.  Hoot.  [120  Iowa 

andvto  transport  the  same  from  one  state  to  another,  and 
in  this  we  may  agree.  Therefrom,  however,  counsel  argues 
that,  having  performed  a  lawful  act  only,  and  no  specific 
intent  to  thereby  accomplish  a  crime  being  shown,  a  con- 
viction cannot  be  sustained. 

Undoubtedly,  counsel  has  correctly  apprehended  the 
rules  of  law,  but  his  position  is  fatally  weak  in  that  the 
relevant  evidence  found  in  the  record  of  the  case  is  not 
confined  to  the  mere  fact  of  the  sending  of  the  box. 
There  is  the  letter  received  by  Mrs.  Hoot  in  the  morning, 
which  the  evidence  tends  to  prove  was  written  by  the  same 
person  who  wrot^  the  address  upon  the  box.  It  was 
k-iown  to  defendant  that  Mrs.  Hoot  had  been  in  the  habit 
of  opening  his  letters,  and  a  jury  would  be  warranted  in 
finding  that  it  was  expected  this  one  also  would  be  opened 
by  her.  Counsel  does  not  proceed  to  the  point  of  contend- 
ing that  the  letter  was  not  sufficient  to  excite  the  interest 
of  the  woman,  and  to  impel  her  to  open  the  box  upon  its 
arrival.  In  our  opinion,  it  was  well  calculated,  to  say  the. 
least,  to  incite  the  belief  that  the  box  contained  articles 
that  liad  been  presented  by  her  husband  to  some  other 
woman,  and  were  now  for  some  reason  being  sent  back. 
To  open  the  box  under  such  circumstances  might  well  be 
found  to  be  the  result  of  a  natural  impulse. 

The  evidence  warrants  a  further  finding  of  facts  as 
follows:  That  during  October,  1899,  defendant  was  stay- 
ing in  Omaha,  Neb.,  and  while  there  he  procured  to  be 
made  a  box,  identical  in  point  of  description  with  the  one 
delivered  in  Waterloo;  that  about  October  25,  1899,  he 
left  Omaha,  and  went  to  Des  Moines,  where  he  purchased 
five  pounds  of  dynamite.  From  Des  Moines  he  went  to 
Chicago.  He  is  ide.itified  by  several  witnesses  as  the  per- 
Bon  who  sent  the  box  in  question  by  express  to  Waterloo. 
When  apprehended,  he  was  in  New  Orleans,  living  under 
an  assumed  name.  The  strained  relations  existing  between 
defendant  and  his  wife,  together  with  the  facts  concerning 
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her  ownership  of  property  and  the  life  insurance  carried 
by  her,  bear  directly  upon  the  question  of  motive.  Now, 
taking  all  these  facts,  and  in  reason  it  cannot  be  said  there 
was  an  innocent  shipment  of  a  quantity  of  dynamite.  To 
such  purpose  a  handsome,  highly  polished  box  yvas  not 
necessary;  a  secret  device  by  means  of  which  the  inclosed 
dynamite  would  certainly  be  exploded  upon  the  box  being 
•opened  by  unsuspecting  hands  was  unusual  to  an  ordinary 
shipment;  the  making  of  the  box  in  Omaha,  the  purchase 
of  the  dynamite  in  Des  Moines,  and  the  going  to  Chicago 
to  express  the  package  to  Waterloo;  the  letter  which  made 
an  attempt  to  open  the  box  reasonably  certain  upon  its  ar- 
rival; the  subsequent  conduct  of  defendant — all  these  are 
inconsistent  in  the  extreme  with  any  lawiol  purpose.  We 
think  a  jury  of  reasonable  men  could  dr^w  therefrom  but 
one  conclusion — that  it  was  intended  the  box  should  be 
opened  by  Mrs.  Hoot,  such  opening  to  be  attended  by  ati 
explosion  and  her  certain  death. 

IV.     It  is  said  by  counsel   for  the  appellant — and  we 
think  correctly — that  to  support  a  conviction,  the  record 
must  show  acts  done  by  the  defendant,  "intended,  adapted, 
approximating,  and  such  as,  in  the  ordinary 
and  likely  course  of  things,   would   result  in 
the  commission  of  the  particular  crime."     Counsel  further 
says  that  the  case  here  made  fails  to  meet  the  requirement 
of  the  rule.     It  is  pointed  out  that  the  delivery  of  the  box 
to  Mrs.  Hoot  and  the  receipt  thereof  by  her  were  unlawful 
acts,  and  not  to  be  expected  in  the  ordinary  and  likely 
course  of  things.     And  it  is  said  that  in  order  to  sustain  a 
conviction,  we  must  assume  that  both  the  express  company 
and  Mrs.  Hoot   would   perform   unlawful  acts.     We  can 
readily  see  that  such  conclusions  may  be  drawn  from  the 
facts.     But  we  are  unable  to  see  how  the  same  can  be 
material     Let  it  be  admitted  that  the  delivery  by  the 
express  company  and  the  receipt  and  opening  of  the  box 
by  Mrs.  Hoot  were  unauthorized  and  unlawful  acts,   yet 
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such  can  avail  defendant  nothing.  If  ihe  defendant 
sent  the  box  expecting,  and  therefore  intending,  that  such 
box  would  be  received  and  openei  by  her,  and  that,  as  a 
result  of  such  opening,  a  death-dealing  explosion  was 
likely  to  follow,  he  cannot  escape  conviction,  because 
forsooth,  in  the  matters  of  the  unauthorized  delivery  and 
the  unauthorized  opening  his  expectations  and  intentions 
were  met  and  fully  realized.  The  presumptions  that  ob- 
tain in  ordinary  business  transactions  have  no  application, 
and  this  must  be  manifest.  Was  the  defendant  inspired 
by  criminal  purpose  and  intent  to  make  an  assault,  and 
did  he  adopt  and  put  into  execution  a  plan  designed  to 
effectuate  his  purpose  and  intent?  Such  is  the  question 
with  which  we  have  to  deal.  If,  upon  the  facts  presented, 
it  is  to  be  answered  in  the  aflBrmative,  then  it  would 
amount  to  a  travesty  to  say  that  the  force  thereof  could 
be  destroyed,  and  guilt  be  changed  to  innocence,  by  merely 
pointing  out  that  in  connection  with  one  or  more  of  the 
agencies  employed  acts  were  done  which,  although  ex- 
pected and  intended,  were  yet  unauthorized  by  the  general 
laws  having  relation  to  the  conduct  of  business  affairs. 

V.  The  jury  wan  instructed  upon  the  theory  that  the 
defendant  was  either  guilty  of  the  specific  crime  charged 
in  the  indictment,  or  not  guilty  of  any.  .No  reference  is 
5.  Included  made  to  any  of  the  included  offenses.  It  may 
instruction.  ;  bo  concodod  that  a  charge  of  assault  with  in- 
tent to  commit  murder  includes  assault  with  intent  to 
commit  manslaughter  (State  v.  White^  45  Iowa,  325); 
also  assault  with  intent  to  commit  great  bodily  injury 
(State  V.  Scheie^  52  Iowa,  608);  also  a  simple  assault  (State 
V.  Jarvis,  21  Iowa,  44).  It  is  to  be  observed  that  the 
minor  offenses  referred  to  are  simply  included  in  the 
charge  of  the  major  offense.  They  are  offenses  of  the 
same  general  class,  but  lower  in  order.  By  section  5407  of 
the  Code  it  is  provided  that  "the  defendant  may  be  found 
guilty  of  any  offense  the  commission  of  which  is  necessar- 
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ily  included  in  that  with  which  he  is  charged  in  the  indict- 
ment" Under  this  section  it  has  been  held  that  where 
the  offense  charged  is  of  such  a  nature  that  the  defendant 
may  properly  be  convicted  of  an  offense  necessarily  in- 
cluded in  that  charge,  it  is  the  duty  of  the  court  to  instruct 
the  jury  upon  the  subject  of  the  included  offenses,  and  a 
failure  to  do  so  will  constitute  error.  But  while  this  is 
so,  it  has  frequently  been  held  .that  the  statute  has  no  ap- 
plication to  those  cases  where  the  facts  are  such  that  the 
defendant  must  be  either  guilty  of  the  offense  as  charged, 
or  not  guilty.  State  v.  Sterrett^  80  Iowa,  609;  State  v. 
Cody^  94  Iowa,  169;  State  v.  Beahout^  100  Iowa,  155;  State 
V.    Cater^  100  Iowa,  501;  State  v.   AJcin^   94    Iowa,    50. 

We  have  left  therefore  the  inquiry  whether  under 
the  circumstances  of  this  case,  the  defendant  could  have 
properly  been  convicted  of  any  offense  less  than  that 
charged  in  the  indictment.  It  seems  to  us  there  is  room 
for  but  one  conclusion.  If  defendant  sent  the  box  intend- 
ing that  it  should  be  opened,  he  cotilJ  have  but  one  pur- 
pose in  view,  and  that  was  to  murder.  If  he  did  not  send 
the  box  with  such  intent,  he  is  guilty  of  no  offense.  The 
character  of  the  contents  of  the  box  was  such  that  an 
explosion  meant  certain  death  to  one  standing  at  the  time 
over  or  near  the  same.  Had  an  explosion  actually  fol- 
lowed the  acts  done  by  Mrs.  Hoot,  the  offense,  if  any, 
would  have  been  murder.  Such  being  the  facts,  there  is 
no  more  reason  for  taking  into  account  included  offenses 
than  there  would  be  in  the  case  of  one  who  deliberately 
puts  a  death-dealing  poison  into  a  cup  for  another  to  drink. 
In  such  cases  there  can  be  but  the  one  purpose,  and  that  is 
to  produce  death.  If  death  result,  there  can  be  but  the 
one  crime,  and  that  is  murder.  It  follows  from  what  we 
have  said  that  there  was  no  error  in  failing  to  instruct  the 
jury  upon  the  subject  of  included  offenses. 

We  have  now  given  consideration  to  all  the  matters 
eonceming  which  complaint  is  made  by  counsel  for  appel- 
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lant  in  his  argument,  and  we  find  no  error.  The  defend- 
ant was  given  a  fair  trial,  the  facts  disclosed  by  the  record 
warrant  his  conviction  and  the  severe  sentence  imposed, 
and  the  judgment  is  affirmed. 


Lydia  a.  Luokhart  and  Gertrude  M.  Luokhart,  Appellees, 
V.  William  Luokhart  et  al.^  Appellants. 

Express  Trust:     parol  evidence.      Parol  evidence  is   not   admiss- 

1  ible  to  establish  an  express  trast  in  land. 

Deed :     delivery  presumed.     A   deed  from  father  to  son  reciting 

2  a  consideration  and  filed  for  record  by  the  grantor  will  be 
presumed  to  have  been  delivered. 

Trust  in  Land:     want  of  oonstoeration.      Where  a  father  conveys 

8     real  estate  to  a  son,  reciting  payment   of  consideration,  those 

interested  in  the  grantor's  estate  cannot  establish  a  trust  in 

the  land,   where  there  is  no  proof  of  fraud  or  mistake  by 

showing  that  the  deeds  were  in  fact  without  consideration. 

Resulting  Trust:     evidence.     Evidence  that  a  son  to  whom  land 

4  was  conveyed  by  the  father  in  fact  paid  no  consideration, 
never  had  possession  except  as  tenant,  that  the  father  managed 
it,  made  improvements,  rented  it,  caused  it  to  be  assessed  to 
him,  mortgaged  it  and  had  possession  of  tlie  deeds  at  the  time 
of  his  deatli,  is  insufficient  to  establish  a  resulting  trust  in 
favor  of  the  heirs  of  the  fatlier,  and  parol  evidence  is  not 
admissible  in  such  a  case  to  show  want  of  consideration  to 
defeat  the  beneficial  use  expressed  in  the  deeds. 

Subsequent  Possession  by  Grantor.      Where  a  father  conveys  land 

5  to  his  son,  it  will  be  presumed  that  his  subsequent  possession 
is  in  subordination  to  the  title  of  the  son,  and  not  adverse,  in 
the  absence  of  a  showing  that  he  asserted  a  hostile  title. 

Appeal  from  Grundy  District  Court, — Hon.  F.   0.   Platt, 

Judge. 

Saturday,  April  11,  1903. 

Suit  in  equity  for  the  partition  of  certain  real  estate. 
From  a  decree  finding  that  one  John  Luokhart  at  the  tiuio 


April  1908]  Luckhart  v.  Luckhart,  249 

of  his  death  was  the  owner  of  a  certain  three  hundred  and 
twenty  acres. of  land  in  Grundy  county,  Iowa,  which  Wil- 
liam Luckhart  claimed  to  own,  he  (William  Luckhart)  ap- 
peals. — Reversed. 

J.  H.  Scales  for  appellant. 

Courtright   ds  Arhuckle  and   John    S.    Roberts    for 
appellees. 

Deemer,  J. — The   suit  is  to  partition  three  hundred 
and  twenty  acres  of  land  and.  five  town  lots,  but  the  only 
controversy  is  over  two  quarter  sections  which  appellant, 
William  Luckhart,  claims  to  own  in  virtue  of  conveyances 
thereof  from  John  Luckhart,  executed  in  August  of  the  year 
1877.     John  Luckhart,  who  at  one  time  was  the  owner  of 
this  land,  was  the  father  of  the  defendants  to  this  action, 
by  his  first  marriage.     His  first  wife  died  in  the  year  1876, 
and  in  June  of  the  year  1879  he.married  the  plaintiff  Lydia 
Luckhart,  by  whom  he  had  one  child,   Gertrude  M.,  who 
with  her   mother,  is  also  a   plaintiff.     The   father,  John 
Luckhart,  died  intestate  January  19,  1899,  and  plaintiffs 
claim  that  they  are   entitled  to  a  part  of  his  estate,  which 
included,  among  other  things,  the  land  in  dispute.     The 
record  title  to  this  land,  as  has  been  observed,  is  in  de- 
fendant William    Luckhart,  under  and  by  virtue  of  his 
deed  executed  in  the  year  1877.     But  plaintiffs  claim  that 
this  deed  was  without  consideration,  was  never  delivered, 
was  not  intended  to  convey  a  beneficial  interest.,  and  that 
the  grantee  therein  held  the  legal  title  in  trust  for  John 
Luckhart.     The  deeds  conveying  the  land  to  William  con- 
tainel    covenants   of  general  warranty,    recited    consid- 
erations, and,  as  they  are   of  record,   the  presumption  is 
that  William  is  the  owner  of  the  land,  and  his  claim  thereto 
should  be  sustained,  unless  it  be  for  some  of  the  matter 
set  forth  by  plaintiffs  in  their  pleadings,  and  established 
by  their  proofs.     These  are  (1)  that  the  deeds  were  never 
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delivered :  (2)  that  out  of  the  circumstances  surrounding  the 
transactions  a  resulting  trust  arose  in  favor  of  the  graptor 
or  his  heirs,  which  should  be  established  and  enforced. 

Counsel  for  appellees  frankly  say  that  they  have  never 
claimed,  and  do  not  now  contend,  that  there  was  an  ex^ 
press  trust  in  the  land.  But  if  they  had,  such  contention 
X.   Express        would  be  without  merit^  for  the  reason  that 

evidence.  such  a  trust  cauuot  be  established  by  parol 
testimony.  If  they  have  shown  that  there  was  in  fact  no 
delivery  of  the  deeds,  then  plaintiffs  would  be  entitled  to 
share  in  the  land;  but  such  claim  distinctly  negatives  the 
idea  of  a  trust,  for  defendant  could  not  well  have  held  the 
legal  title  in  trust  unless  he  acquired  it  in  some  manner. 
The  deeds,  as  will  be  noticed,  were  from  father  to  son. 
They  recited  valuable  considerations,  and  the  evidence 
shows  that  they  were  filed  for  record  by  the  grantor. 
9.   Deed:  de-      Duder  such  circumstances,  a  delivery  will  be 

sumed.  presumed.     Valter  v.  Blavka^  195  111.  610  (68 

N.  E.  Rep.  499);  Connardv.  Colgauj  55  Iowa,  538.  More- 
over, there  is  other  direct  testimony  of  an  actual  delivery 
to  the  grantee.  Plaintiffs  have  not  produced  sufficient 
testimony  to  overcome  this  evidence,  and  we  must  find 
there  was  an  actual  delivery  of  the  deeds.  As  they  recited 
a  consideration,  and  there  is  no  proof  of  fraud  or  mistake, 
it  is  not  permissible  for  plaintiffs  to  establish  a  trust  by 
showing  want  of  consideration  therefor.  This  rule  is  set- 
tled by  a  long  line  of  authorities.  Acker  v.  Priest,  92  Iowa, 
610;  Gregory  V.  Bowlsiy,  115  Iowa,  827,  and  cases  cited. 
Appellees  rely,  however,  on  evidence  to  the  effect 
that  it  was  not  intended  that  the  grantee  should  take  a 
beneficial  estate.  There  are  some  general  statements  in 
>.   Trust  In       ^^^  opiuious  of  this  court  to  the  effect  that 

of  ronSdw-     where  a  conveyance  is  made  without  considera- 

*  ^^'  tion,  and  it  appears  from  the  circumstances 

that  the  grantee  was  not  to  take  beneficially,  a  resulting 
trust  arises.      See  Williams  v.  Williams,  108  Iowa,  91; 
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Dunnv.  ZwilUng  Bros.^  94  Iowa,  233.  And  there  may  be 
cases  where  this  should  be  the  rule.  But  generally  speak- 
ing, a  trust  cannot  be  established  by  showing,  as  against 
a  deed  reciting  a  consideration,  the  receipt  of  which  is 
acknowledged  by  the  grantees,  that  there  was  in  fact  no 
consideration  paid.  See  cases  heretofore  cited,  and  par- 
ticularly Acker  v.  Priest  As  the  deeds  ran  directly  from 
John  Luckhart  to  his  son  William  Luckhart,  there  is 
no  room  for  the  doctrine  of  resulting  trust,  growing  out  of 
the  fact  that  John  furnished  the  consideration  for  the 
land.  He  was  the  owner  thereof,  and  made  a  transfer 
directly  to  his  son;  and,  even  if  there  was  no  valuable 
consideration,  the  transfer  would  be  good  as  a  gift  or  ad- 
vancement based  on  love  and  affection,  and  no  trust  would 
arise.  Aker  v.  Prieat^supra^  and  cases  cited.  Because  of 
such  rules  and  presumptions,  it  is  difficult,  in  any  case 
of  this  kind,  to  establish  a  resulting  trust.  There  is  nei- 
ther claim  nor  showing  of  any  fraud  perpetrated  by 
William,  nor  is  there  any  evidence  that  the  conveyance 
was  made  for  the  purpose  of  defrauding  the  second  wife. 
It  goes  without  saying  that  a  pure  resulting  trust  may 
be  established  by  parol,  but  a  trust  depending  upon  an 
agreement  of  the  parties  cannot  be  so  established.  What, 
4.  RESTjtTiNo  then,  are  the  exact  facts  on  which  appellees 
dence.  rely  to  establish  a  resulting  trust.      They  are 

that  William  never  paid  any  consideration  for  the  land; 
that  he  never  had  possession  of  the  land  except  as 
a  tenant;  that  John,  the  grantor,  managed  the  land 
for  some  time  after  the  deeds  were  made,  and  until 
about  the  year  1886;  certain  declarations  made  by  Wil- 
liam regarding  his  possession  of  the  property;  that  John 
Luckhart  put  improvements  on  the  land,  and  rented  part 
of  it  to  a  stranger  or  strangers;  that  for  a  time  after  the 
conveyance  he  caused  the  property  to  be  assessed  in  his 
own  name,  and  executed  mortgages  on  part  of  it;  that  the 
deeds  to  the  land  were  found  with  other  papers  belonging 
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to  John  Luckhart  after  his  death.  Do  these  facts  estab- 
lish a  resulting  or  presumptive  trust?  We  think  not. 
Parol  evidence  is  not  admissible  in  such  a  case  to  show 
that  there  was  no  consideration  for  the  deed,  in  order  to 
defeat  the  beneficial  use  therein  expressed.  See  cases 
heretofore  cited,  and  Salisbury  v.  Clarke^  61  Vt.  463  (17 
Atl.  Rep.  J  36);  Hogan  v.  Jacques^  19  N.  J.  Eq.  128  (97 
Am.  Dec.  64).  Mr.  Poraeroy,  in  the  second  edition  of  his 
work  on  Equity  Jurisprudence  at  section  1035,  thus  states 
the  rule:  "If  the  doctrine  [that  contended  for  by  ap- 
pellees in  this  case]  has  any  existence  under  the  convey- 
ancing system  of  this  country,  so  that  a  trust  should  result 
to  the  grantor  from  the  absence  of  a  consideration,  it  can 
only  be  where  the  deed  simply  contains  words  of  grant  or 
transfer,  and  does  not  recite  or  imply  any  consideration, 
and  does  not,  in  Xhehahendum  clause  or  elsewhere,  declare 
any  use  in  favor  of  the  grantee,  and  the  conveyance  is  not 
in  fact  intended  as  a  gift."  Section  1036:  **lf,  therefore, 
there  is  in  fact  no  consideration,  but  the  deed  recites  a 
pecuniary  one,  even  merely  nominal,  as  paid  by  the 
grantee,  this  statement  raises  a  conclusive  presumption  of 
an  intention  that  the  grantee  is  to  take  the  beneficial 
estate,  and  destroys  the  possibility  of  a  trust  resulting  to  the 
grantor;  and  no  extrinsic  evidence  would  be  admissible  to 
contradict  the  recital,  and  to  show  that  there  was  in  fact 
no  consideration,  except  in  a  case  of  fraud  or  mistake." 
These  rules  are  supported  by  a  great  number  of  authorities 
cited  in  the  footnotes;  and  we  have  followed  them  in  a 
number  of  cases,  some  of  which  have  already  been  cited. 
See,  also  Osborn  v.  Oshorn^  29  N.  J.  Eq.  386;  Squire  v. 
Harder^  1  Page,  494  (19  Am.  Dec.  446);  Leman  v.  Whit- 
ley^  4  Russ.  423.  There  is  no  claim  of  any  fraud  or  mis- 
take; hence  the  case  must  be  determined  with  reference 
to  the  above  rules. 

There  was  then  no  presumptive  or  resulting  trust,  and, 
as  an  express  one  cannot  be  shown  by  parol,  we  have  but 
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one  question  left,  and  this  a  claim  that  defendant's  title  is 
5.  siBSKQUKNT  baiFed  by  the  statute  of  limitations,  and  that 
bygrantor.  Johu  Luckhart  acquired  title  to  the  lands  by 
adverse  possession.  Defendant's  title  does  not  seem  to 
have  been  challenged  for  such  a  time  as  to  bar  him  from 
asserting  his  deed,  and  the  testimony  is  not  suflBcient  to 
establish  the  claim  of  adverse  possession  in  John  Luckhart. 
He  was  presumptively  in  possession  until  the  year  1880  in 
subordination  to  the  title  of  his  grantee.  McClenahan  v. 
Stevenson^  118  Iowa,  106.  And  there  is  no  showing  that 
he  ever  asserte  i  title  in  hostility  to  said  grantee.  If  his 
claim  was  as  beneficial  owner  under  a  trust  deed,  his  claim 
would  not  be  in  hostility  to  the  holder  of  the  legal  title, 
but  in  accordance  therewith;  and  the  statute  would  not 
begin  to  run  until  his  grantor  denied  the  trust,  or  the 
grantor  asserted  not  only  beneficial  ownership,  but  also 
claimed  the  le;2;al  title  in  hostility  to  his  trustee.  See  the 
McClenahan  Case^  supra.  The  mere  fact  that  John  Luck- 
hart remained  in  possession  of  the  lands  for  a  time  after 
the  conveyance  was  executed,  and  made  improvements  on 
the  premises,  does  not  of  itself  establish  either  a  trust  or 
adverse  possession.  Pillsbury  v.  Kistler^  63  Minn.  123  (54 
N.  W.  Rep.  1063). 

80  far  we  have  discussed  the  case  from  appellees' 
standpoint.  In  support  of  the  deed  the  defendant  offered 
evidence  showing  that  he  gave  his  notes  for  part  of  the 
consideration  of  the  land;  that  the  deeds  were  actually 
delivered  to  him;  that  he  paid  these  notes;  that  he  took 
possession  of  the  property,  used  and  occupied  it  as  his 
own;  that  he  paid  taxes  on  the  premises;  and  other  facts 
tending  to  support  the  conveyance.  Appellees  made  de- 
fendant William  Luckhart  their  witness,  and  elicited  most 
of  these  facts.  The  conveyance  attacked  was  made  nearly 
thirtyyears  ago.  It  has  gone  unassailed  all  this  time,  and 
plaintiffs  are  relying  on  loose  and  random  conversations 
and  conduct  of  the  parties  for  many  years  to  defeat  this 
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aged  and  solemn  deed.  They  should,  under  well-settled 
rules,  make  out  a  plain  case  in  order  to  succeed.  Such 
titles  should  not  be  easily  disturbed.  Safety  in  convey- 
ancing and  in  land  titles  requires  us  to  hold  that  the 
sanctity  surrounding  deeds  of  this  character  should  be 
preserved,  and  that  they  should  not  be  set  aside  except  on 
the  clearest  and  most  satisfactory  evidence.  It  may  be 
that  John  Luckhart  intended  to  defraud  his  second  wife, 
but  this  is  not  claimed,  and  we  therefore  have  no  occasion 
to  determine  whether  or  not  such  was  the  fact 

Having  carefully  gone  over  the  evidence,  we  are  of 
opinion  that  the  decree  should  be  reversed,  and  the  title 
to  the  lands  in  dispute  quieted  in  the  defendant  William 
Luckhart.  Such  a  decree  may,  at  defendant's  option,  be 
entered  in  this  court  or  the  case  may  be  remanded  for  a 
decree  in  harmony  with  this  opinion. — Reversed. 


I120  ^SS       0.  B.  Dickinson  v.  E.  E.  Crowell  and  Luoretia  Orowbll, 
'  ^  Appellants. 

Notice  of  Easement.    A  decree  partitioning  the  interests  of  co-ten- 

1      ants  and  establishing  in  one  a  riglit  of  way  over  the   land  of 

the  other  constitutes  constructive  notice  of  such   easement  to 

a  purchaser,  though  the  deeds  of  the  co-tenant  and  his  grantees 

make  no  reference  thereto. 

Right  of  Way;  designation:  acjquiesoenob.  Where  a  right  of 
2  way  has  been  decreed  over  the  lands  of  another,  it  is  not 
necessary  for  rhe  parties  to  expressly  designate  its  location, 
but  is  suflacient  if  a  right  of  way  is  used  and  acquiesced  in. 
Evidence  examined  and  held  to  show  selection  and  acquies- 
cence with  sufficient  definiteness. 

Appeal  from  Buchanan  District  Court — Hon.   Franelut 
C.  Platt,  Judge. 

Saturday,  April  11,  1908. 
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In  1870,  Merrick,  O.  B.,  and  A.  D.  Dickinson  acquired 
the  S.  E.  i,  N.  E.  i,  of  section  5,  township  89,  range  9,  in 
Buchanan  county.  Upon  the  death  of  Merrick  Dickinson, 
the  other  two,  his  sons,  inherited  his  share.  In  1883  the 
partition  thereof  was  left  to  arbitrators  who  found  that 
O.  B.  Dickinson  should  have  as  his  share  the  west  one- 
half  of  said  forty,  including  "the  right  of  way  to  be 
given"  by  A.  D.*  Dickinson  and  his  assigns,  forever, 
**from  the  highway  on  the  east  of  said  land  through  the 
land  awarded  to  A.  D.  Dickinson'';  that  is,  the  east  half 
of  the  forty  acres.  A  decree  was  entered  partitioning  the 
land  accordingly.  Subsequently  the  parties  united  in  a 
sale  of  south  ten  acres  of  the  entire  tract.  In  1890  A.  D. 
Dickinson  conveyed  his  fifteen  acres  to  Foreman,  under 
whom,  through  mesne  conveyances  defendant  Orowell 
claims.  In  none  of  these  deeds  is  the  right  of  way  men- 
tioned. Orowell  fenced  the  land  in  1900,  and  the  plain- 
tiff seeks  in  this  action  to  have  the  said  way  established 
as  against  defendants,  and  to  restrain  them  from  interfer- 
ing with  him  in  its  free  use.  The  relief  prayed  was 
granted,  and  defendants  appeal — AMrmed. 

Cook  (&  Leach  for  appellants. 

Salman  <&  French  for  appellee. 

Ladd,  J. — The  forty  acres  were  for  many  years  un- 
fenced  and  uncultivated.  The  south  ten  acres  was  sold  to 
Davis.  The  west  half  of  the  remainder  now  belongs  to  the 
plaintiff.  Between  it  and  the  highway  is  the  other  half, 
which  is  the  property  of  the  defendants.  That  the  plain- 
tiff was  awarded  the  right  of  way  across  the  east  fifteen 
acres  in  partition  proceedings  between  himself  and  brother 
A.  D.  Dickinson  in  1883  is  not  questioned.  Ihat  decree 
stipulated  "that  said  O.  B.  Dickinson  shall  take,  have,  and 
hold  the  west  half  of  the  southeast  of  the  northeast  quar- 
ter of  section  five  (5),  township  eighty-nine  (89),  range 
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nine  (9)  west,  and  a  right  of  way  from  the  highway  east 
of  said  southeast  northeast  to  said  premises,  over  and 
across  the  east  half  of  southeast  northeast  of  section  five 
(5)."  But  no  mention  is  made  of  this  easement  in  the 
conveyance  of  A.  D.  Dickinson  or  others  under  which 
defendants  hold  title,  and  they  had  no  personal  knowledge 
until  long  after  their  purchase. 

Were  defendants  charged  with  constructive  notice  of 
the  easement  awarded  in  this  decree?  As  contended, 
there  were  no  deeds  from  the  one  tenant  incomraon  to  the 
I.  Notice  of  other  executed  or  recorded.  The  decree 
casement.  gevcreJ  their  interests,  and  set  apart  the  por- 
tions to  be  held  and  enjoyed  by  each  as  definitely  as  could 
conveyances.  The  plaintiff  was  awarded  (1)  the  west 
half,  and  (2)  a  right  of  way  over  the  east  half,  by  means 
of  which  to  have  access  to  it.  The  latter  was  not  a  lien  on 
the  property,  as  seems  to  be  assumed  by  appellant,  but  "a 
service  which  one  estate  owes  to  another,  or  the  rigl\t  of 
doing  something  or  having  the  privilege  in  one  man's 
estate  for  the  advantage  and  convenience  of  the  owner  of 
another  estate."  Karmuller  v»  Krotz^  18  Iowa,  3i^2.  It 
was  an  easement  less  than  plaintiff's  interest  as  a  tenant 
in  common,  and  yet  derived  through  inheritance  and  the 
conveyance  to  the  three  Dickinsons.  Being  an  easement, 
rather  than  a  lien  upon  land,  the  statute  did  not  require 
it  to  be  noted  in  the  lien  index  or  index  of  all  liens  kept 
by  the  clerk.  For  this  reason  the  cases  cited  by  appellant 
are  not  in  point.  See  Barney  v.  McCarthy^  15  Iowa,  510; 
Thomas  v.  Desney^  57  Iowa,  58;  Cummings  v.  Lang^  16 
Iowa,  41.  In  all  of  these  a  stranger  to  the  title  was  seek- 
ing to  establish  a  lien,  which  must  have  been  indexed  to 
carry  constructive  notice.  Here  the  defendant  traces  his 
title  through  plaintiff  and  the  decree  of  partition.  Atone 
time  the  land  belonged  to  the  three  Dickinsons  in  common, 
and,  as  defendants  acquired  their  title  through  one  of 
them,  they  were  bound  to  inquire  into  the  proceedings 
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through  which  the  dne  obtained  the  title  which  was  form- 
erly in  three.  In  other  words,  d^ifendants,  in  deraigning 
their  title,  must  have  looked  to  this  decree  as  forming  one 
of  the  muniments  in  the  chain  through  which  they  claim. 
It  is  one  of  the  indispensable  links  in  tracing  it  back  to 
the  government.  The  rule  generally  prevails  that,  if  a 
party  cannot  make  out  a  title  but  by  a  deed  or  other  in- 
strument or  record  which  leads  him  to  the  knowledge  of 
another  fact,  he  will  be  deemed  to  have  knowledge  of  that 
fact.  Says  Mr.  Washburn:  ** In  regard  to  the  extent  to 
which  a  purchaser  is  bound  by  constructive  notice,  and 
what  a  purchaser  by  a  subsequent  deed  is  bound  to  know, 
the  rule  is  that  the  law  imputes  to  such  purchaser  a 
knowledge  of  all  the  facts  relating  to  said  land  appearing 
at  the  time  of  his  purchase  upon  the  muniments  of  title 
which  it  was  necessary  for  him  to  inspect  in  order  to 
ascertain  the  suflHciency  of  such  title.  *  *  *  What 
would  be  constructive  notice  in  such  cases  may  be  said  to 
be  a  knowledge  by  the  purchaser  of  some  facts  which  would 
put  him  upon  inquiry,  and  require  him  to  examine  other 
matters  that  wpuld  generally  unfold  the  true  title.*'  3 
Washburn  Real  Property  (5th  Ed.)  pp.  347,  348.  See,  also. 
Loving  v.  Orooner^  110  Mo.  632  (19  S.  W.  Rep.  950).  This 
decree  could  not  have  been  read  to  ascertain  the  portion 
of  the  land  awarded  to  A.  D.  Dickinson  without  discover- 
ing that  a  right  of  way  across  it  was  reserved  therein  to 
the  plaintiff,  and  therefore  of  this  fact  the  defendants  are 
charged  with  knowledge. 

II.     Appellant  insists,  however,  that  the  right  of  way 

has  never  been  established,  and,  as  more  than  ten  years 

have  elapsed  since  the  right  thereto  accrued,  this  action 

a.   Right  of       is  barred  by  the  statute  of  limitations.     Un- 

ISJnfSi^"   doubtedly,  A.  D.  Dickinson,  as  owner  of  the 

quittcence.      gervieut  estate,  might  have  laid  out  the  right 

of  way  over  his  land  in  a  manner  best  suiting  his  conveni- 

Vol.  120  Iowa.— 17. 
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ence,  provided  he  at  the  same  time  secured  to  the  plain- 
tiff the  full  enjoyment  of  his  easement,  and  upon  his 
refusal  so  to  do  the  plaintiff  could  have  exercised  that 
power.  Teideman  on  Easements,  section  608.  But  there 
is  no  evidence  of  any  such  designations  of  the  way.  Nor 
do  we  think  this  was  necessary.  If  they  agreed  upon  its 
location  or  if  a  way  was  used  and  acquiesced  in  by  both 
for  so  long  a  time  that  this  should  be  treated  as  equivalent 
to  an  agreement,  it  is  suflScient.  Karmuller  v.  Erotz^  18 
Iowa,  352;  Wynkoop  v.  Burger^  12  Johns  222;  Tahbutt  v. 
Grant,  94  Me.  371  (47  Atl.  Rep.  899);  Oardner  v.  Webster^ 
64  N.  H.  520  (15  Atl.  Rep.   144). 

A  careful  examination  of  the  record  has  convinced 
us  that  a  well-defined  road,  referred  to  by  the  wit- 
ness as  the  "ridge  road,''  passing  through  defendant's 
land  a  little  north  of  the  middle  of  the  forty  to  that 
of  plaintiff,  has  existed  and  been  used  since  1866, 
and  that  it  was  practically  the  only  track  through  the 
timber  which  could  be  traveled  at  all  seasons  of  the 
year.  For  thirteen  years  previous  to  the  partition  pro- 
ceedings, and  during  several  years  subsequent  thereto, 
it  was  the  one  mainly  traveled  by  the  Dickinsons  in  haul- 
ing out  wood — the  only  purpose  for  which  they  entered 
upon  the  land.  Near  the  south  end  was  an  irregular  way, 
by  which,  when  the  ground  was  frozen  or  very  dry,  the 
neighbors  often  went  over  the  land  to  that  beyond,  and  at 
times  plaintiff  used  it  when  he  could  reach  the  highway 
by  going  a  shorter  distance  with  his  loads.  Because  of  the 
swampy  character  of  the  ground,  this  was  not  ordinarily 
passable.  There  was  also  a  track  several  rods  north  of  the 
ridge  road,  which  ran  into  it  near  the  division  line.  And 
no  doubt  people  generally  drove  over  the  land  wherever 
they  pleased,  for  it  was  never  cultivated  or  fenced  until 
purchased  by  the  defendants.  The  particular  road  men- 
tioned, however,  was  that  ordinarily  traveled  by  the  Dick- 
insons,  in  using  their  wood  lots  both   before  and  after  the 
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decree  of  partition,  and  by  plaintiff  up  to  the  time  the 
land  was  fenced,  and,  in  view  of  their  situation  and  the 
condition  of  the  land  and  the  purposes  for  which  held,  it 
appears  to  have  been  as  definitely  selected  and  acquiesced 
in  as  the  circumstances  demanded.  The  plaintiff  testified 
that  he  supposed  "all  the  time  that  was  the  one,''  though 
defendants  insist  that  he  did  not  even  know  he  was  en- 
titled to  the  easement  The  evidence  does  not  sustain  this 
contention,  though  he  admitted  that  he  did  not  know, 
when  talking  with  defendants  in  1901,  "whether  any  right 
of  way  had  been  established  at  any  particular  place  on  the 
land."  As  counsel  have  had  some  difficulty  in  settling  this 
point,  such  admission  ought  not  to  be  construed  against 
one  unlearned  in  the  law.  We  are  content  in  stating  our 
conclusions  without  pretending  to  review  the  evidence  in 
detail  It  is  not  entirely  satisfactory  or  free  from  doubt^ 
but,  in  view  of  the  character  of  the  land  and  the  manner 
of  its  use,  the  finding  is  certainly  reasonable,  and  consist- 
ent with  the  weight  of  the  evidence.  That  said  disposes 
of  the  plea  of  abandonment. — Affirmed. 


OiTY  OoxnsrciL  of  Marion,  Appellee,  v.    Oedar  Rapids  &    i^  g»| 
Marion  Railway  Company,  Appellants.  120  259! 

120     269 

Taxation :     appeal  from  board  of  review  :      jurkdiotion  of  db-  132  626 

TRicr  COURT :    bond.      Jurisdiction  of  the  district  court  to  re-  120  259| 

1  view  an  assessment  on  appeal  from  a  board  of  equalization  is  j^  7|S 
acquired  by  service  of  the  notice  of  appeal,  as  provided  by  1S8  7201 
Code,  section  1878,  and  failure  to  file  a  transcript  of  the  pro- 
ceedings before  the  board  of  review  until  the  trial  has  begun 

will  not  oust  the  court  of  jurisdiction  acquired  by  the  appeal : 
nor  is  a  bond  required  on  such  api)eal. 

Street    Railway:      manner   of   assessment.     Oode,    section   184S, 

2  when  properly  construed,  provides  that  a  street  railway  is  to 
be  assessed  as  an  organized  money- earning  whole,  with  proper 
allowance  for  its  state  of  repair,  and  is  not  to  be  resolved  into 
its  component  parts  for  separate  listing  and  assessment. 
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Assessment  of  Street   Railway:     different   districtts.     Where   a 
8     street  railway  extends  into  more  than  one  taxing  district,  each 
district  shonld  assess  its  portion  of  the  same  on  the  basis  of 
a  fair  and  equitable  valuation  of  the  entire  system. 

Assessment  of  Franchise.     The  franchise  of  a  street  railway  com- 
4     pany  is  not  assessable,  bnt  the  fact  that  the  railroad  is  in  suc- 
cessful operation  may  be  taken  into  consideration  in  fixing  its 
value. 

Appeal  from  Linn  District  Court — Hon.   H.   M.  Rbbclbt, 

Judge. 

Saturday,  April  11,  1908. 

The  opinion  states  the  case. — AMrmed. 

Chaa.  A.  Clark  <&  Son  and  Wm.  O.  Clark  for  appellant. 

Voris  (&  Haas  for  appellee. 

Weaver,  J. — The  appellant,  having  its  principal  place 

of  business  in  Oedar  Rapids,  Iowa,  owns  and  operates  an 

electric  street  railway  between  the  cities  of  Oedar  Rapids 

and  Marion;  a  part  of  its  line  and  appurtenances  being 

within  the  corporate  limits  of  the  latter  city.     By  one  of 

its  officers,   appellant  listed  that  part  of  the  property 

within  the  jurisdiction  of  Marion  for  taxation.      By  the 

plan  adopted,  instead  of  valuing  the  property  in  a  single 

item,  as  a  railroad,  or  fractional  part  of  a  railroad,  it  was 

listed  as  follows: 

Track,  etc $  4,712  00 

Total  actual  value  of  personal 3,652  00 

"       "real  estate 2,848  00 

"       •'  all  property $11,212  00 

Net  taxable      "       "    "        " 2,803  00 

The  value  $4,712,  placed  on  **track,  etc.,"  was  based 

on  a  schedule  itemizing  the  rails,  bars,  spikes,  ties,  frogs, 

poles,  brackets,  insulators,  crossbars,  and  other  materials 

entering  into    the  construction  of  the  road  and  trolley 

system,   giving   their    estimated    value,   new  (including 
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freight  and  labor),  and  diminishing  the  same  from  five  to 
eighty  per  cent,  for  depreciation  by  wear  and  decay.  The 
value,  new,  of  the  materials,  with  freight  and  labor,  as 
thus  shown,  is  $11,180.69,  and  the  depreciated  value  $4,712. 
This  estimate  was  accepted  by  the  assessor  and  returned 
to  the  board  of  equalization,  by  which  body  the  valuation 
of  the  appellant's  property  was  increased  by  adding  to  the 
item  ''actual  value  of  real  estate"  the  sum  of  $900,  and  to 
the  item  "track,  etc."  the  sum  of  $2,882.  From  this  action 
of  the  board  of  equalization,  the  company  appealed  to  the 
district  court,  where  trial  was  had,  and  the  appeal  sus- 
tained as  to  the  valuation  of  the  item  of  real  estate,  but 
overruled  as  to  the  item  of  ** track,  etc.,"  the  valuation  of 
which  by  the  board  of  review  was  confirmed.  From  this 
order  both  parties  appeal  The  railroad  company,  being 
the  first  to  serve  notice,  is  here  designated  as  appellant. 

L     Appellee  raises  an  objection  to  the  jurisdiction  of 
the  district  court  to  try  the  appeal  from  the  board  of  re- 
view, because  of  failure  of  the  company  to  have  a  tran- 
X    AppBAi.  from  script  of  the  proceedings  of  the  board  of  re- 
^^j^riJT    view  filed  in  said  court     It  appears  from  th© 
^?rt  TOurt:  abstract  that  this  objection  was  made  in  the 
^°***  court  below  during  the  progress  of  the  trial, 

and  thereupon  a  continuance  was  had  until  the  next  day 
to  enable  appellant  to  supply  such  transcript,  which  was 
done,  and  the  trial  proceeded  to  judgment.  Without  a 
transcript  before  it,  the  court  could  not  properly  dispose  of 
the  merits  of  the  case,  and  a  dismissal  of  the  appeal  would 
of  necessity  follow.  Frost  v.  Boards  114  Iowa,  103.  And 
we  have  here  to  consider  whether  the  filing  pending  the 
trial  was  suflScient  to  obviate  this  objection.  The  filing  of 
the  transcript  is  not  a  jurisdictional  matter.  Jurisdic- 
tion of  the  appeal  by  the  district  court  is  obtained  by  the 
service  of  a  notice  as  prescribed  by  the  statute.  Oode, 
section  1878.  The  notice  being  served,  if  the  board  of 
review  neglect  to  send  up  the  transcript  it  may  result  in  a 
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dismissal  of  the  appeal  if  the  appellant  neglect  to  obtain  a 
proper  order  or  rule  requiring  the  performance  of  that 
duty  by  the  board.     Appellant  may  have  been  negligent 
in  entering  upon  the  trial  without  seeing  that  the  tran- 
script was  on  file,  and,  had  the  trial  court  refused  to  delay 
proceedings  to  allow  the  omission  to  be  remedied,  the 
party  in  default  would  have  had  no  just  ground  of  com- 
plaint; but,  on  the  other  hand,  we  cannot  say  that  there 
wao  any  abuse  o"^  discretion  in  permitting  it.     Nor  do  we 
think  that  the  objection  based  upon  the  failure  to  file  an 
appeal  bond  is  well  taken.    The  statute  expressly  provides 
that  an  appeal  may  be  taken  in  proceedings  of  this  kind 
"by  a  written  notice  to  that  effect  to  the  chairman  or  pre- 
siding office  of  the  reviewing  board,  served  as  an  original 
notice.''    There  is  nowhere  any  direction  or  suggestion 
requiring  a  bond,  and  the  court  has  no  power  to  impose 
any  such  condition  where  the  statute  does  not  authorize  it. 
II.     Section  1343  of  the  Code  undertakes  to  direct  the 
manner  of  assessing  waterworks,  gasworks,  electric  light 
and  power  plants,  and  street  railways — property  which  to 
t.   street  railway  a  large  extout  is  located  in  public  streets  and 
assessment,    highways.       It  is  there  provided  that  "the 
lands,  buildings,   machinery,   poles,  wires,  overhead  con- 
struction,  tracks,   conduits,    and    fixtures    belonging    to 
individuals  or  corporations  operating  railways  by  cable  or 
electricity    *    *    *     shall  be  listed  and  assessed  in  the 
assessment  district  where  the  same    are   situated.     But 
where  any  such  property  except  the  capital  stock  is  situ- 
ated partly  within  and  partly  without  the  limits  of  a  city 
or  town,  such   portions  of  the    plant  shall  be  assessed 
Beparat<?ly  and  the  portion  within  said  city  or  town  shall 
be  assessed  as  above  provided  and  the  portion  without  said 
city  or  town  shall  be  assessed  in  the  district  or  districts  in 
which  it  is  situated." 

This  statute  is  construed  by  the  appellant  as  requiring 
the  assessor  to  list  its  property  within  his  jurisdiction,  not 
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as  a  street  railway  or  fractional  part  of  a  street  railway,  but 
as  so  many  rails,  ties,  poles,  wire,  and  other  items  of  mater* 
ial,  as  indicated  by  the  schedule  already  referred  to.  Ap- 
pellee, on  the  other  hand,  takes  the  position  that  the 
entire  railway  is  to  be  considered  as  a  unit  of  valuation, 
and  assessed  as  a  single,  completed  system,  except  where 
the  line  extends  into  another  taxing  district,  in  which  case 
the  portion  situated  in  another  jurisdiction  is  to  be  there 
assessed  as  a  fractional  part  of  the  line  or  system  to  which 
it  belongs.  It  is  also  the  contention  of  the  appellee  that 
in  fixing  the  valuation  of  fehe  property  the  assessor  may 
take  into  consideration  the  franchise  under  which  the  road 
is  operated.  A  reading  of  the  section  in  question  reveals 
that  it  was  apparently  drawn  with  care  to  exclude  the 
idea  of  making  the  franchise  a  distinct  item  of  valuation 
in  an  assessment  of  such  property  for  taxation.  It  makes 
specific  reference  to  the  physical  property,  and  by  implica- 
tion, at  least,  limits  the  power  of  the  assessor  to  its  consid- 
eration. But  this  by  no  means  necessitates  the  conclusion 
that  the  assessor  is  restricted  to  a  valuation  of  a  mass  of 
worn  and  depreciated  materials,  without  regard  to  the  fact 
that  they  are  associated  and  organized  into  a  completed, 
valuable,  going  railway.  It  is  incredible  that  the  legisla- 
ture intended  to  require  a  street  railway  company  to  pay 
taxes,  not  upon  the  fair  value  of  its  railw'ay  as  such,  but 
simply  upon  the  basis  of  what  the  secondhand  material  of 
which  its  line  is  composed  would  be  worth  if  the  road  were 
to  be  dismantled  and  the  worn  remnants  placed  upon  the 
market.  As  already  stated,  this  statute  has  special  refer- 
ence to  a  class  of  property  located  in  the  public  streets, 
and  it  seems  to  have  been  thought  necessary  to  describe  it 
with  considerable  minuteness.  Whether  this  was  to  pre- 
vent any  attempt  to  tax  the  intangible  property  which  we 
call  "franchise,"  or  to  avoid  any  claim  on  the  part  of 
owners  that  such  property  partakes  of  the  public  character 
of  the  street,  and  is  therefore  untaxable,  we  need  not 
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determine.  Whatever  may  have  been  the  occasion  which 
inspired  the  provision,  its  effect  is  to  declare  that  the 
entire  physical  property  of  the  railway,  except  the  public 
soil  upon  which  it  rests,  shall  bear  its  equal  share  of  the' 
burden  of  taxation.  The  thing  to  be  taxed  is  an  electric 
railway,  or  some  specific  portion  thereof,  and  not  the  steel, 
iron,  and  wood  which  have  been  employed  in  its  construc- 
tion. True,  the  condition  of  these  materials,  whether  new 
or  old,  sound  or  decayed,  would  be  a  proper  matter  to  be 
looked  into  in  fixing  the  value  of  the  property;  but  it  still 
remains  the  value  of  the  organized  whole — the  thing,  and 
not  its  ultimate  component  parts — which  is  to  be  assessed. 
If  the  owner  of  a  traction  engine,  when  called  upon 
for  the  assessment  of  his  property,  should  demand  that, 
instead  of  valuing  it  at  what  it  is  fairly  worth  as  an 
engine,  the  assessor  must  consider  it  as  if  dissected  into 
frame,  boiler,  cylinder,  piston,  wheels,  shafts,  rods,  and 
bolts,  with  a  depreciation  of'from  one-half  to  three- fourths 
for  age  and  wear,  we  think  that  it  would  not  be  unjust  to 
characterize  the  demand  as  unreasonable,  and  the  basis  of 
valuation  absurd.  Is  the  proposition  any  less  unreason- 
able when  applied  to  a  streek  railway?  In  such  structure 
the  materials  have  become  the  correlated  and  appropriate 
parts  of  a  single,  income-producing  concern,  having  a  value 
of  its  own  by  reason  of  its  organization  and  use,  which 
may  be  much  more  or  much  less  than  the  original  value  of 
the  materials  entering  into  its  construction.  And  this  is 
true  without  any  reference  to  the  franchise,  which  is 
another  and  different  consideration.  It  is  to  be  admitted 
that,  if  the  statute  clearly  provided  for  the  basis  of  assess- 
ment for  which  the  appellant  contends,  the  courts  would 
have  no  choice  but  to  interpret  it  accordingly ;  but,  when 
the  language  of  an  act  is  doubtful  or  ambiguous,  that  con- 
struction should  be  given  it  which  most  nearly  conforms  to 
reason  and  justice.  The  legislature  will  not  he  presumed 
to  have  intended  that  which  is  unreasonable  or  absurd. 
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9  Bacon's  Abridgment,  p.  288-256,  "Statutes,''  subds.  1-10; 
Yarickv,  Brigga^  6  Page,  828;  Qihson  v.  Jenney^  15  Mass. 
205;  Neexibenv.  Smithy  50  Mo.  525;  Kephartv.  Bank^  4Miolu 
602;  Parker  v.  Notliomby  (Neb.)  93  N.  W.   Rep.  851. 

To  give  the  statute  the  construction  desired  by  appel- 
lant, counsel  quotes  therefrom  as  follows :  "The  lands,  build- 
ings,  machinery,  poles,  wires,  overhead  construction, tracks, 
and  fixtures    •    •    •    such  portions  of  said  plant  shall  be 
assessed  separately."    By  the  use  of  the  hiatus  marked  by 
asterisks  in  the  quotation,  the  "portions"  which  are  to  be 
taxed  separately  are  made  to  refer  to  the  separate  items 
first  mentioned ;  but,  by  supplying  the  omitted  words,  we 
find  the  legislative  declaration  to  be  that,  when  the  rail- 
road property  is  situated  partly  within  and  partly  without 
the  limits  of  a  city  or  town,  '*  such  portions  of  the  said 
/>^n^  shall  be  assessed  separately,"  and  this  we  think  is 
manifestly  a  very  diflferent  proposition.      The  portions 
which  are  to  be  assessed  separately  are  not  the  machinery, 
poles,  wires,  and  other  itemized  elements  in  the  construc- 
tion of  the  road,  but  the  portions  or  parts  into  which  the 
railway  property  is  divided  by  the  boundary  lines  of  the 
taxing  districts  through  which  it  passes. 

It  is  shown  that  one  mile  of  the  appellant's  rail- 
way, or  about  one-sixth  of  the  entire  line,  is  within  the 
limits  of  Marion;  and,  under  the  law  as  we  have  inter- 
3.  AssBssMBjrr  Pf^^^  i*»  ^^at  city  is  entitled  to  have  this 
^yfS^JJf^  part  or  portion  of  the  property  assessed  at  a 
ent  district,  j^j^,  ^^^  equitable  valuation  as  a  railway. 
This  does  not  necessarily  mean  an  equal  one- sixth  of 
the  entire  railway  property,  for  such  an  apportionment 
might  often  work  an  injustice  to  ti»e  owners  or  to  the 
other  taxing  districts.  On  the  other  hand,  it  does  not 
mean  the  value  of  this  portion  of  the  property  would 
possess  if  wholly  severed  from  the  remainder  of  the  rail- 
way of  which  it  forms  a  part,  or  its  value  regarded  as  a 
mass  of  dead  materials.     It  is  rather  such  value  as  fair 
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and  reasonable  men,  having  knowledge  of  such  matters, 
would  place  upon  this  mile  of  road  as  an  integral  part  of 
the  system  to  which  it  is  attached;  taking  into  due  consid- 
eration its  cost  of  construction,  state  of  repair,  and 
capacity  and  efficiency  for  the  purposes  for  which  it  was 
created. 

As  already  intimated,  we  think  that  the  value  of  the 
franchise  held  by  the  corporation— the  right  to  occupy  the 
streets-^is  not  the  subject  of  assessment  under  the  statute 
4.  AssBssMEWT  ^8  it  exists;  but  we  see  no  reason  why  the  fa^t 
of  franchise,  ^j^^^  ^^^  railway  is  in  successful  operation, 
earning  money  for  its  owners,  may  not  properly  be  con- 
sidered by  the  assessor  in  estimating  its  value.  All  the 
evidence  oflfered  by  the  appellant  upon  the  trial  in  the 
district  court  was  directed  to  the  one  proposition — the 
value  of  the  materials,  freight,  and  labor  in  the  construc- 
tion of  this  portion  of  the  road,  and  the  depreciation  in 
such  value  by  reason  of  wear  and  decay.  This,  we  hold, 
was  an  insufficient  showing  to  justify  the  court  in  overrul- 
ing the  action  of  the  board  of  review. 

III.  The  order  of  the  trial  court  restoring  and  con- 
firming the  asssssar's  valuation  of  certain  real  estate 
owned  by  the  company  in  Marion  has  sufficient  support  in 
the  record.  The  point  made  by  counsel  for  appellee  that 
this  property  should  not  have  been  separately  assessed,  but 
regarded  as  part  of  the  railway  for  the  purpose  of  taxa- 
tion, is  not  involved  in  the  issues  before  us.  It  was  in  fact 
separately  assessed.  The  only  question  raised  before  the 
board  of  review  was  a  question  of  values,  and  to  that  alone 
was  the  inquiry  of  the  district  court  directed.  There  was 
no  error  in  the  order.complained  of. 

The  judgment  of  the  district  court  is,  upon  both  ap- 
peals, AFFIRMED 
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E.  Schmidt,  Appellant,  v.  Musoatinb  County. 

Board  of  Health:  dkinfeotion  op  property:  liability  op  county. 
1  The  compensation  and  expense  inoorred  by  one  employed  by  a 
citx  board  of  health  to  disinfect  the  dwellings  and  contents  of 
qnaiantined  persons,  who  have  been  afflicted  with  contagious 
disease,  is  not  a  charge  against  the  connty,  and  there  is  no 
statutory  authority  for  its  payment  by  the  county. 

Same:    dibinpbotino  pest  house.   A  county  is  not  liable  for  the  cost 
3     of  disinfecting  its  -peat  house  until  after  notice  by  the  board, 
of  health  and  opportunity  to  do  the  work  itself. 

Appeal  from   Muscatine    Disirlct     Court. -^H.ojs(,   W.    P 
Brannan,  Judge. 

Saturday,  April  11,  1903. 

The  petition  and  first  amendment  thereto  allege  plain- 
tiflf's  employment  by  the  board  of  health  of  the  city  of 
Muscatine  to  disinfect  "various  houses  and  places  where 
persons  afflicted  with  smallpox  had  been  kept  or  resided 
*  *  *  at  the  expiration  of  the  quarantine  period,  the 
said  disinfecting  being  necessary  for  the  protection  of  the 
public  health  before  quarantined  persons  should  be  per- 
mitted to  go  at  large;"  that  he  had  disinfected  forty-nine 
houses,  at  the  agreed  compensation  of  $10  each,  and  had 
made  use  of  materials  which  cost  $75;  that  neither  the 
persons  for  whom  the  services  were  rendered  nor  those 
legally  responsible  therefor  were  able  to  pay;  that  the 
houses  were  the  homesteads  of  the  parties  occupying  them ; 
that  the  claim  duly  certified  by  the  board  of  health  had 
been  presented  to  and  rejected  by  the  board  of  supervisors. 
The  second  amendment  alleges  employment  "to  disinfect 
certain  houses"  as  before,  and  that  eight  additional  houses, 
were  disinfected,  and  that  materials  costing  $18  were  mad  , 
use  of  in  so  doing.     In  the  third  amendment  to  the  peti« 
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tion  he  alleged  further:  "That  under  and  by  virtue  of 
the  contract  of  employment  he  had  with  the  board  of  health 
of  the  city  of  Muscatine  he  was  required,  at  the  expiration 
of  the  quarantine  period,  and  after  the  persons  afflicted 
with  smallpox  had  recovered  and  were  entitled  to  be  per- 
mitted again  to  go  at  large,  except  for  the  disinfecting,  to 
disinfect  all  clothing  and  furniture  used  by  the  said  per- 
sons, and  which  were  in  the  apartment  occupied  by  them 
when  suffering  from  said  smallpox;  and  in  the  disinfecting 
of  the  clothing,  furniture,  etc.,  of  the  said  various  persons 
whose  names  and  places  of  residence  are  set  out  in  the 
original  petition  as  amended;  and  he  states  that  the  disin- 
fecting of  the  personal  effects  in  the  rooms  and  houses  oc- 
cupied by  such  persons,  as  done  and  performed  by  him, 
served  the  double  purpose  of  disinfecting  the  clothing  and 
effects,  and  at  the  same  time  disinfecting  the  bouses  and 
buildings;  and  he  states  that  the  primary  necessity  for 
disinfection,  so  far  as  the  protection  of  the  public  is  con- 
cerned, is  the  freeing  of  the  clothing  of  the  persons  who 
have  been  afflicted  or  exposed  from  the  germs  of  said  dis- 
ease, for,  if  said  clothing  is  not  disinfected  or  destroyed, 
the  persons  going  at  large  with  said  clothing  containing 
said  germs  would  be  and  constitute  a  menace  to  the  public 
health,  and,  if  said  clothing  had  been  destroyed,  new 
clothing  would  have  to  be  purchased  at  the  expense  of 
defendant,  and  the  expense  of  the  same  would  have 
amounted  to  thousands  of  dollars."  To  the  petition  as 
thus  amended  the  defendant  demurred  on  the  ground,  in 
substance,  that  the  statutes  do  not  authorize  such  services 
to  be  performed  at  the  expense  of  the  county.  The  de- 
murrer was  sustained,  and  as  plaintiff  elected  to  stand  on 
the  ruling,  the  petition  was  dismissed,  and  he  has  appealed 
to  this  court. — AMrvied. 

Haran  cfe  Devitt  for  appellant. 

Ed.  P.  Ingham  and  J.  R.  Hanley  for  app?llee. 
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Ladd,  J. — The  plaintiff's  services    were  rendered  in 
disinfecting  bouses  with  contents,  in  which  persons  aflicted 
with  smallpox  had  resided  or  had  been  kept,  at  the  expi- 
L   DI8XNPBC-      ration  of  the  quarantine  period,  and  before 
ptoperty:       they  Were  permitted  to  depart  and  mingle 
county.  with  the  people.     Were  these,  under  the  cir- 

cumstances alleged,  proper  charges  against  the  county? 
The  statutes  must  answer  this  question.  We  find  none 
requiring  the  county  in  any  cqntingency  to  meet  the  ex- 
pense of  staying  the  spread  of  disease  by  cleansing  the 
personal  property  or  realty  of  individuals.  Appellant 
seems  to  rely  on  sections  1040  and  1041  of  the  Code.  See 
also,  section  2570.  The  first  of  these  relates  soJely  to  the 
care  of  the  sick  or  infected  individual  by  removal  "to  a 
separate  house,  if  it  can  be  done  without  injury  to  his 
health  and  by  providing  nurses  and  other  assistance  and 
supplies,  which  shall  be  charged  to  the  person  himself, 
his  parents,  or  other  persons  liable  for  his  support, 
if  able;  otherwise  the  county."  Section  1041  pro 
vides  that,  in  event  removal  would  be  dangerous  to 
health,  ''the  board  shall  make  provision  for  him  as  directed 
in  the  preceding  section,  in  the  house  in  which  he  may  be 
and  in  suc.i  case  may  cause  the  persons  in  the  neighbor- 
hoo  1  to  be  removed,  and  take  other  means  as  may  be 
deemed  necessary  for  the  safety  of  the  inhabitants." 

These  secJtions,  although  somewhat  differently  worded, 
are  of  the  same  import  as  sections  21  and  22  of  chapter 
151,  page  146,  of  the  Eighteenth  General  Assembly.  They 
relate  primarily  to  the  care  of  the  sick  or  infected  individ- 
uals, and  by  no  reasonable  construction  can  they  be  said 
to  involve  the  cleansing  of  personal  property  or  realty  for 
the  sole  purpose  of  preventing  or  staying  the  spread  of 
disease.  The  object  in  fixing  responsibility  for  the  ex- 
penses upon  the  county  in  event  it  cannot  be  otherwise 
collected  is  to  secure  to  the  indigent  humane  treatment 
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tiirongb  isolation  without  hazarding  the  safety  of  the 
publio  But  that  responsibility  extends  no  further  than 
to  effect  this  object.  With  the  recovery  of  the  patient  its 
liability  ends.  This  much  has  been  settled  by  our  former 
decisions  under  sections  21  and  22,  just  mentioned* 
In  City  of  Clinton  v,  Clinton  County^  ^1  Iowa,  205,  the 
supply  of  clothing  to  take  the  place  of  that  burned  was 
held  the  proper  expense  in  the  care  of  a  patient,  and  it 
was  said:  "The  sick  person  is  properly  chargeable  with 
all  the  expenses  which  properly  may  be  incurred  under 
either  section,  including  expenses  of  removal,  if  that  is' 
adopted,  and  the  expense  of  isolation,  if  that  is  adopted." 
The  case  lends  no  support  to  appellant's  contention.  Had 
recovery  been  sought  for  the  clothing  burned,  it  would 
have  been  more  in  point.  Staples  v,  Plymouth  County^ 
62  Iowa,  864.  In  Oill  v,  Appanoose  Co.j  68  Iowa,  20, 
the  court,  m  referring  to  section  21,  observed  that:  "It 
plainly  provides  that  the  county  shall  be  liable  only  upon 
the  conditions  specified.  Upon  these  conditions  the  coun- 
ty's liability  depends,  and  it  canaot  b3  establised  until  it 
is  shown  that  the  facts  exist  which  are  contemplated  by 
the  statute."     Tweedy  v,  Fremont  Co.y  99  Iowa,  721. 

It  was  not  the  intention  of  the  statutes  to  cast  the 
burden  of  destroying  the  seeds  of  disease  upon  the  unfort- 
unate victim  alone,  but  rather  leave  that  for  those  directly 
benefited  thereby,  or  the  local  municipality.^  If  there  be 
personalty  or  realty  which  ought  not,  in  its  present  con- 
dition,  to  be  used  without  renovation,  can  there  be  any 
doubt  as  to  who  should  meet  the  expense  necessary  to 
render  it  available  for  use?  The  owner  is  primarily  inter- 
ested, and  will  be  directly  benefited.  The  situation  may 
be  due  to  no  fault  on  his  part  It  certainly  has  not  re- 
sulted from  any  wrong  done  by  the  county.  It  is  incident 
to  the  ownership  of  property,  and  we  can  think  of  no 
reason  for  relieving  the  owner  from  his  obligation  to  care 
for  his  own,  and  to  so  do  as  that  it  shall  not  become  oi 
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continue  a  menace  to  the  health  and  welfare  of  the  com- 
munity.    Evidently  the  legislature  entertained  this  view 
concerning  the  obligations  of  private  ownership  in  enact- 
ing section  1037  of  the  Oode:    "The  board  when  satisfied 
upon  due  examination,  that  any  cellar,  room,  tenement 
or  building  in  said  city,  occupied  as  a  dwelling  house,  has 
become  by  reason  of  the  number  of  inhabitants  or  want  of 
cleanliness  or  other  cause,  unfit  for  such  habitation,  and  a 
caus3  of  nuisance  or  sickness  to  the  occupants  thereof  or 
to  the  public,  may  issue  a  notice  to  the  occupants  thereof 
or  any  of  them,  requiring  the  premises  to  be  put  into  a 
proper  condition  as  to  cleanliness  or  health,  or  may  require 
the  occupants  to  remove  from  the  premises  within  such 
time  as  the  board  deems  reasonable    If  the  person  6o  no- 
tified neglect  or  refuse  to  comply  with  the  terms  of  the 
notice,  the  board  may  cause  the  premises  to  be  properly 
cleaned  at  the  expense  of  the  owners  of  property,  or  the 
board  may  remove  the  occupants  forcibly  and  close  up  the 
premises  and  the  same  shall  not  again   be  occupied  as  a 
dwelling  place  until  put  in  a  sanitary  condition  to  the 
satisfaction  of  the  board."     Section  1044,  in  connection 
with  other  matters,  enacts  that  cities  under  special  char- 
ter "shall  also  have  power  to  provide  and  shall  provide  for 
the  assessment  of  all  expenses  incurred  by  "said  board  and 
said    cities,  in    cons?quence    of  the    failure  or   neglect 
of  any  owner  or    occupant  of    the  property   to    comply 
with   any  order  of  such    board,   upon    the    real    estate 
upon  which  expenditures  are  made  or  expenses  incurred, 
and  it  shall  be  a  lien  thereon  from  the  time  said  work  is 
done,  and  may  be  assessed,  levied  and  collected  as  other  spe- 
cial assessments,  and  may  be  collected  and  the  lien  enforced 
by  civil  action  in  any  court  of  competent  jurisdiction." 
These  are  the  only  statutory  provisions  relating  to  the 
collection  of  such  expenses.     To  them  appellant  interposes 
the   objections  (1)   that  they  may  not  be  established  as 
a  lien  against  a  homestead;  (2)  that  the  special  assessment 
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would  be  illegal  because  not  according  to  the  benefits 
accruing;  and  (8)  it  would  be  unjust  to  exact  from  the 
landlord  costs  occasioned  by  misfortunes  of  the  tenants. 
To  these  the  ready  answers  are:  First,  that  the  homestead 
is  not  made  by  the  statute  exempt  from  taxes  and  special 
assessments;  second,  the  assessment  is  for  an  expense 
necessary  to  render  the  property  available  for  use,  and 
whether  according  to  the  benefits  received  would,  in  any 
event,  be  a  matter  of  evidence;  and,  third,  that,  regard- 
less of  diflferences  between  the  landlord  and  the  tenant, 
the  former  is  primarily  responsible  for  the  care  of  the 
property,  and  is  the  one  who  really  derives  th3  advantage 
of  its  renovation  and  preparation  for  future  occupancy. 
But,  even  were  these  objections  tenable,  in  the  absence  of 
any  statutory  provision ;  such  expenses  could  not  be  in- 
curred at  the  expense  of  the  county. 

IL     Appellant  insists,  however,  that  the  expense  of 
disinfecting  the  county's  pesthouse  was  a  proper  charge. 
This  might  have  been  true  had  the  owner  been  first  noti- 
a.    Same:  disin-  fied  and   giveu    an    opportunity    to  do   the 
house.  work.      It  is  elementary  that  such  statutes 

must  be  strictly  pursued  in  order  to  charge  the  owner,  and, 
as  the  board  of  health  directed  the  house  to  be  disinfected 
without  notice  or  failure  to  comply  therewith,  no  recovery 
can  be  had. — Affirmed. 


Mitchell  Vincent,  Appellee,  v.    The   Germah  Insxtrancb 
Company  of  Freeport,  Illinois,  Appellant. 

Insurance:     setting  Asn>E  award:     rboovert  of  loss.      A  suit  in 

1  equity  may  be  maintained  to  set  aside  an  award  of  arbitrators 
of  the  amount  of  loss  under  a  x)olioy  of  insurance  and  to 
recover  judgment  for  the  loss. 

Arbitration :     umpirb  :     award.      Where  an  arbitration  agreement 

2  requires  an  umpire  to  act  in  case  of  disagreement  and  no 
difference  appears,  nonparticipation  by  the  umpire  will  not 
invalidate  the  award. 
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Award:     delay.    Where  arbitrators  were  appointed  March  2d  and 
8     made  their  award  July  28th  of  the  same  year,  there  is  no  such 
delay  as  will  invalidate  the  award. 

Award :     mistake  of  judgacgnt.     Mistake  of  judgment  on  the  part 

4  of  arbitrators  will  not  invalidate  an  award  unless  so  great  as 
to  indicate  bias. 

Notice  of  Arbitration:     waiver.     A  party  to  sai  arbitration,  wlio 

5  notifies  an  arbitrator  that  he  will  not  attend   and  refuses  tlio 

request  of  the  arbitrator  to  attend,  waives  his  right  to  notice 
of  time  and  place  of  meeting. 

Arbitration:     failurb  to  take   evidence.      Arbitrators  who  are 

6  appointed  to  *' ascertain  and  appraise''  the  value  of,  and  loss 
upon  the  property,  are  not  required  to  take  evidence,  and 
failure  so  to  do  v  •  M  not  invalidate  the  award. 

Appeal   from   Jfonona  District    Court. — Hon.     Geo.    W. 
Wakefield,  Judge. 

Saturday,  April  11,  1903. 

Suit  in  equity  to  set  aside  an  award  made  by  ap- 
praisers selected  by  the  parties  to  this  suit  to  determine 
the  amount  of  plaintiff's  loss  under  a  policy  of  insurance 
held  b^  him  in  the  defendant  company  upon  a  house  in 
the  town  of  Onawa;  and  to  recover  the  amount  of  the  loss 
actually  sustained.  The  material  issues  will  be  stated  in 
the  body  of  the  opinion.  The  case  was  tried  to  the  court, 
resulting  in  a  decree  and  judgment  for  plaintiff  in  the 
sum  of  $626.60,  and  defendant  appeals. — Reversed. 

Sullivan  cfe  Sullivan  and  J,  W.  Anderson  for  appellant. 

Mackenzie  c&  Ryan  and  C,  E.   Underhill  for  appellee. 

Deemer,  J. — A  great  many  questions  are  argued  which 
do  not  seem  to  be  material,  or,  if  material,  are  not  prop- 
erly  presented.  The  policy  was  issued  June  18,  1897,  and 
the  fire  occurred  November  6,  1897;  resulting  in  a  partial 
destruction  of  the  premises  insured.  The  policy  provided, 
■    Vol.  120  Iowa.— J8. 


274  Vincent  v.  German  Insurance  Co.      [120  Iowa 

among  other  things,  that  '*it  is  expressly  agreed  that  the 
amount  of  any  loss  or  damage  sustained  by  the  assured  to 
any  of  the  property  hereby  insured,  shall,  at  the  written 
request  of  either  party,  made  prior  to  the  time  when  said 
loss  or  damage  shall  become  due  and  payable  under  the 
terms  of  the  contract,  be  submitted  to  three  disinterested 
and  impartial  appraisers,  to  be  selected,  one  by  the  assured 
and  one  by  the  company  and  a  third  by  the  two  already 
provided  for,  the  award  or  appraisal  of  any  two  of  whom, 
in  writing  and  under  oath,  shall  be  binding  on  the  assured 
and  this  company  as  to  the  amount  of  loss  or  damage  only, 
and  shall  not  decide  the  liability  of  this  company  under 
this  policy,  nor  be  deemed  a  waiver  by  this  company  of  its 
right  to  contest  in  the  courts  its  legal  liability  for  any 
cause  to  pay  the  amount  so  appraised;  and  such  written 
request  shall  designate  a  time  and  place  for  holding  such 
appraisal  and  for  selecting  such  appraisers.  'No  suit 
against  the  company  for  the  recovery  of  any  claim  or  loss 
under  this  policy  shall  be  sustainable  in  any  court  of  law 
or  chancery  until  an  award  shall  have  been  made,  showing . 
the  amount  of  loss,  when  either  party  have  demanded  as 
aforesaid  an  appraisal;  and  said  appraisal  and  award  shall 
be  a  condition  precedent  to  any  liability  whatever  upon 
the  part  of  this  company." 

After  the  loss  occurred  an  adjuster  visited  the  premises 
and  attempted  to  adjust  the  loss,  but  was  unable  to  do  so. 
He  thereupon,  and  on  the  10th  day  of  February,  1898,  gave 
notice  that  he  should  rely  on  the  arbitration  clause  of  the 
policy,  named  an  arbitrator,  and  fixed  the  date  when  the 
parties  should  meet  to  arbitrate  as  February  21,  1898. 
Plaintiff  responded  to  this,  requesting  a  postponement 
until  February  28th,  or  later,  and  asked  the  company  to 
l)repare  a  stipulation  for  arbitration.  On  the  2d  day  of 
March,  the  parties  met  and  signed  an  arbitration  agree* 
ment^  which,  among  other  thing?,  provided  "that  John  H. 
Harte  and  B.  H.  Freeland  shall  appraise  and  ascertain  the 
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sound  value  of,  and  the  loss  ux)on,  the  property  damaged 
and  destroyed  by  fire  of  November  7th,  1897,  as  specified 
below.''  "Provided  that  the  said  appraisers  shall  first 
select  a  competent  and  disinterested  umpire  who  shall  act 
with  them  in  matters  of  difference  only.  The  award  of 
two  of  them,  made  in  writing  in  accordance  with  the 
agreement,  shall  be  binding  upon  both  parties  to  thi« 
agreement  as  to  the  amount  of  such  loss.  It  is  expressly 
understood  that  this  agreement  and  appraisement  is  for  the 
purpose  of  ascertaining  and  fixing  the  amount  of  sound 
value  and  loss  and  damage  only  to  the  property  herein- 
after described  and  shall  not  determine,  waive  or  invali- 
date any  other  right  or  rights  of  either  party  to  this 
agreement..  The  property  on  which  the  sound  value  and 
the  loss  are  to  be  determined  is  as  follows,  to  wit:  The 
one  and  one- half  story  frame  dwelling  house  situated  on 
the  northwest  corner  of  block  seventy-two  in  Onawa,  Iowa. 
It  is  further  expressly  understood  and  agreed  that  in  de- 
termining the  sound  value  and  the  loss  and  damage  upon 
the  property,  hereinbefore  mentioned,  the  said  appraisers 
are  to  make  an  estimate  of  the  actual  cost  of  replacing  or 
repairing  the  same,  or  the  actual  cash  value  thereof,  at  and 
immediately  preceding  the  time  of  the  fire,  and  in  case  of 
depreciation  of  the  property  from  use,  age,  condition,  lo- 
cation or  otherwise,  a  proper  deduction  shall  be-  made 
therefor."  ' 

It  was  afterward  discovered  that  Freeland,  who  had 
been  named  by  plaintiff,  was  a  relative;  and  on  the  8d  of 
March  plaintiff  wrote,  requesting  that  one  Messing  be 
substituted  in  place  of  Freeland.  On  the  ^th  day  of  July 
the  appraisers  met,  and  duly  subscribed  to  an  oath  to  per- 
form their  duties  as  such.  They  also  appointed  one 
Olarke,  of  Sioux  City,  Iowa,  an  umpire,  and  on  the  29th 
day  of  July,  after  inspecting  the  property,  made  the  fol- 
lowing award:  "To  the  Parties  in  Interest:  We  have 
carefully  examined  the  premises  and  remains  of  the  prop- 
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erty  hereinbefore  specified,  in  accordance  with  the  fore- 
going appointment,  and  have  determined  the  sound  value 
to  be  twelve  hundred  dollars  and  the  loss  and  damage  to 
be  two  hundred  seventy  dollars  and  thirty-six  cents. 
Witness  our  hands  this  29th  day  of  July,  1898.  John  H. 
Harte.  Gotlieb  Messing.''  There  seem  to  have  been  no 
differences  between  these  arbitrators  or  appraisers,  and 
they  did  not  call  upon  the  umpire,  Olarke.  Indeed, 
Olarke  never  left  his  home,  at  Sioux  City.  Plaintiff  was 
not  content  with  the  award  and  commenced  action  against 
the  company  February  11,  1899,  by  serving  notice  upon 
the  Auditor  of  State,  under  statutes  providing  for  such 
service.  The  original  petition  was  filed  April  5,  1899,  but 
the  amended  and  substituted  one,  on  which  the  case  was 
tried,  was  not  filed  until  October  16,  1S99.  On  June  6, 
1901,  and  aft^r  the  cause  had  been  submitted  to  the  court, 
an  amended  reply  was  filed,  which  attacked  the  arbitra- 
tion because  no  notice  was  given  plaintiff  thereof.  A 
motion  was  made  to  strike  this  reply,  which  was  over- 
ruled; but,  as  defendant  assigns  no  error  on  the  ruling, 
this  order  cannot  be  reviewed. 

Much  is  said  in  argument  with  reference  to  rulings  of 
the  court  in  transferring  and  in  refusing  to  transfer  the 
case  from  one  docket  to  the  other;  but  as  ho  exceptions 
were  taken  to  these  rulings,  and  no  errors  are  assigned 
thereon,  these  matters  cannot  be  considered.  The  case 
was  tried  as  in  equity,  and  will  be  treated  here  as  an 
equity  cause. 

Before  the  case  was  tried,  defendant  offered  to  confess 
judgment  for  the  amount  of  the  award,   with  costs  to  date 
of  offer,    but  this   was  refused.      It  is  contended  that 
I    sbttino        no  action    would  lie  until  the  award  or  ap- 
^^ei^fw'    praisal  had  been  set  aside.     This  is  a  suit  to 
^^'  set  it  aside,  and  to  recover  judgment  for  the 

amaunt  of  the  loss.     In  view  of  the  record  presented  to 
the  trial  Goort}  it  had  the  right  not  only  to  pass  upon  the 
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validity  of  the  award,  but,  in  the  event  it  concluded  to 
set  it  aside,  to  render  judgment  for  the  amount  of  the  loss. 
under  the  policy.  Further,  it  is  argued  that  defendant 
was  entitled  to  a  jury  trial  to' determine  the  amount  of 
the  loss.  This  question  is  not  properly  presented,  for  the/ 
reason  that  the  cause  was  trwisf erred  to  tlie  equity  docket 
on  motion  of  the  plaintiff,  and  defendant  took  no  excep-' 
tion  to  the  ruling. 

Next  it  is  contended  t  lat  the  court  erred  in  settins;' 
aside  the  appraisal  or  award,  and  this  contention  presents 
the'controlling  point  in  the  case.  Plaintiff  says  that  thev 
award  was  invalid  for  many  reasons,  but  the  following  ar^ 
the  only  ones  which  have  any  support  in  th^  evidence ;  (1) 
bacause  Clarke  was  not  notified  of  the  hearing,  and  did  not 
participate  in  the  award;  (2)  for  unreasonable  delay  in 
making  the  award;  (8)  f  )r  mistake  and  misconduct  of  the' 
arbitrators;  (4)  because  the  arbitrators  did  not  give  plain- 
tiff notice  of  the  time  and  place  where  they  should  meet; 
(5)  because  the  allowance  made  by  the  arbitrators  was 
unreasonable  and  inadequate. 

There  is  no  merit  in  tlie  first  contention,  for  the  reason 
that,  according  to  the  terms  of  the  arbitration  agreement., 
the  umpire  was  not  required  to  act  unless  there  was  some 

2.  ARB1TRA-,     dispute  between  the    other  two.     Keans  v. 
award.  Rankin^  2  Bibb,  88;  Enright  v.  Ins.  Co,  (Sup) 

15  N.  Y.  Supp.  893. 

As  to  the  second,  there  was  no  such   delay   as   will 

3.  award;  delay,  avoid  the  award.     Nichols  v.  Insurance  Com- 
pany, 22  Wend.  125. 

The  fifth  ground  is  not  supported  by  the  evidence. 
While  we  might  not  be  able  to  agree  with  the  appraisers 
in  the  amount  found  by  them,  there  is  no  such  inadequacy 
in  itself  as  to  justify  us  in  disturbing  their  findings. 

Mistake  of  judgment  on  the  part  of  the  arbitrators  is 
not  ground  for  setting  aside  an  award,  unless  such  mistake 
be  so   great   as   tt)   indicate   partisan  hifin,      Thornton  v. 
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MoGarmioky  76  Iowa,  285;  BuroheU  v.  Marshy  17  How.  860 
4.  awasid:  mi».  (16  L.  Ed.  96);  Robbing  v.  C^r>t,  129  Mass.  146; 

tftlcc  of  iudff- 

New  York  Lumber  Co.  v.  SchniedeTy  119  N. 


Y.  476  (24  N.  E.  Elep.  4);  MioheUv.  Ins.  Co.y  129  Mich.  47 
(89  N.  W.  Bep.  66).  If  this  were  not  the  rule,  arbitration 
would  be  a  useless  ceremony,  for  we  rarely  find  parties 
content  with  the  award.  In  order  to  justify  a  court  in 
setting  aside  an  award,  the  misconduct  or  other  ground  of 
impeachment  must  be  made  out  by  clear  and  satisfactory 
evidence.  Tomlins(mv.  Hammondy  8  Iowa,  40;  Thompson 
».  Blanchardy  2  Iowa,  44;  Mosnessv.  German  Ins.  (7(9.,  60 
Minn.  841  (62  N.  W.  Rep.  982).  Every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  the  award. 

With  reference  to  failure  to  give  notice,  plaintiff  has 
shown  that  no  notice  was  given  him,  but  it  is  undisputed 
that  he  told  the  appraiser  appointed  by  him  that  be  would 
5.  NoncBof  not  attend;  that  he  did  not  want  anything  to 
waiver.  do  with  it.  This  arbitrator  also  testified  that 
he  asked  plaintiff  to  attend  the  arbitration,  but  that 
plaintiff  refused  to  do  so.  This  clearly  amounted  to  a 
waiver  of  notice,  and  authorized  the  arbitrators  to  proceed 
without  plaintiff's  presence.  Cogswell  v.  Camerony  136 
Mass.  618;  Fudickar  v.  Ins.  Ci>.,  62  N.  Y.  392. 

We  have  left  but  one  question,  and  that  the  alleged 
mistake  and  misconduct  of  the  abritrators.  Claim  is  made 
that  they  refused  to  heir  evidence.  It  is  true  that  they 
6T  Arbitration:  did  uot  take  testimony,  but  they  were  not 

failure  to  ^  i  ./ 

uke  evidence,  selected  for  that  purpose.  They  were  to  as- 
certain and  appraise  **the  sound  value  of,  and  the  loss 
upon,  the  property  damaged."  To  appraise  is  to  estimate 
value,  and  we  have  no  doubt  that  these  arbitrators  or 
appraisers  were  selected  to  make  an  appraisement,  and  not 
to  hear  evidence.  The  men  selected  by  the  parties  were 
experienced  contractors  and  builders,  and  the  terms  of  the 
contract  clearly  indicate  that  an  appraisal,  only,  was  con- 
templated.    That  such  an  agreement  is  good,  and  that  no 
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notice  to  the  parties  is  required  in  such  cases,  see  James 
V.  Schroeder,  61  Mich.  28  (27  N.  W.  Rep.  850);  Gohh  v. 
Dolphin  Mfg.  Co.,  108  N.  Y.  468  (15  N.  E.  Rep.  488).  We 
are  not  to  be  understood  as  holding  that  such  arbitrators 
raay  not  take  evidence.  All  that  we  now  decide  is  that 
their  failure  to  do  so  under  such  a  state  of  facts  as  are 
here  presented  will  not  avoid  the  award.  The  testimony 
leaves  no  doubt  in  our  minds  that  neither  party  expected 
w  intended  to  introduce  evidence  before  the  arbitrators. 
This  simply  adds  strength  to  our  conclusions  regarding  the 
proper  construction  of  the  agreelnent  for  arbitration  or 
appraisal.  See,  also,  Caniield  v.  Watertowti  Co.,  55  Wis. 
419  (18  N.  W.  Rep.  252);  Hall  v.  Norwalk  Co.,  57  Oonn. 
105  (17  Atl.  Rep.  356);  Bangor  Sav.  Bank  v.  Lis.  Co.,  85  Me. 
«8  (26  Atl.  Rep.  991,  20  K  R.  A.  650,  85  Am.  St.  Rep.  841); 
Cohh  V.  Dolphin  Mfg.  Co.,  108  N.  Y.  463(15  N.  E.  Rep.  488). 

It  is  said  that  the  arbitrator  selected  by  the  defendant 
had  great  influence  over  the  plaintiff's  appraiser,  and  that 
he  practically  hypnotized  him.  There  is  no  evidence  of 
any  such  claim.  Indeed,  the  testimony  is  distinctly 
to  the  contrary. 

But  it  is  also  said  that  the  arbitrators  failed  to  take 
into  consideration  a  material  part  of  the  loss.  This  is  not 
true.  They  may  not  have  estimated  the  dama2;e  high 
enough,  but  they  went  over  the  entire  premises,  and  made 
their  estimates  after  careful  examination. 

Further,  it  is  contended  that  arbitration  or  appraisal 
was  not  a  condition  precedent  to  the  bringing  of  suit.  One 
of  the  conditions  of  the  policy  quoted  clearly  negatives 
this  thought.  See  Dee  v.  Ins.  Co.,  104  Iowa,  167;  Zalesky 
/?.  Ins.  Co.,  108  Iowa,  841. 

About  all  there  is  in  the  case  is  that  plaintiff  was  dis- 
satisfied with  the  amount  of  the  award,  and  now  seeks  to 
avoid  it,  and  to  have  the  matter  submitted  to  some  other 
tribunal.  Arbitrations  are  favored  in  law,  and  an  award, 
when  made,  will  be  upheld,  unless  the  evidence  clearly 
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shows  such  misconduct  or  mistake  on  the  part  of  the  arbi- 
trators as  to  justify  a  court  in  setting  it  aside.  No  such 
showing  is  made  in  this  case. 

Appellee's  counsel  rely  strongly  on  Adams  v.  Ins.  Co  , 
85  Iowa,  6.  But  that  case  is  clearly  distinguishable  from 
the  one  now  before  us.  There  the  arbitration  and  award 
was  not  pleaded  as  a  common-law  arbitration.  Here  it 
was.  And  while  the  arbitration  here  did  not  distinctly 
follow  the-  provisions  of  the  policy,  the  agreement  was 
valid  as  a  common-law  arbitration,  and  plaintiff  could  not 
withdraw  therefrom  without  cause  after  the  awar.l  was 
made.  Harrison  v.  Hartford  Co.^  112  Iowa,  77;  Coon  v, 
Allen;  156  Mass.  113  (30  N.  E.  Rep.  83). 

The  decree  must  be  reversed,  and  the  cause  remanded 
to  the  lower  court  for  judgment  for  the  amount  of  the 
award,  with  interest  Plaintiff  will  pay  the  costs  of  tho 
appeal.  — Reversed. 


C.  F.  Brown,  Administrator,  Appellant,  v.  CnrcAGO,  Rock 
Island  &  Pacific  Railway  Company. 

Railroads:  negligexce:  dea.th  of  fireha.n.  In  an  action  for  the 
death  of  a  fireman  who  left  his  cab  aud  was  at  work  abont  the 
encriue  in  the  switch  yards  of  defendant  when  he  was  straok  by 
aaother  switch  engine  aud  killed,  the  evidence  is  considered  and 
lield  that  no  negligence  on  the  part  of  th  j  defendant  was  shown. 

Appeal  from  Scott  District  Court, — Hon.  J.  W.  Bollinger, 

Judge. 

♦Thursday,  December  18,  1902. 

Action  at  law  to  recover  damages  for  the  death  of 
Charles  J.  Goben.  There  was  a  trial,  and  a  directed  ver- 
dict for  the  defendant.  From  a  judo;ment  on  the  verdict, 
the  plaintiff'  appeals.  —  Affirmed. 

Connelley  d: 'Connellcy  and  W.  M.  Chamberlain  tor 
appellant. 

Cook  i&  Dodge  for  appellee. 

♦  2ublished  out  of  its  chronolog:icaI  order,  bj-  reason  of  motion  for  a  rehearing. 
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SbIerwin,  J. — For  some  time  immediately  preceding 
his  death,  and  at  the  time  thereof  Charles  J.  Goben  was  at 
work  for  the  defendant  as  a  fireman  on  one  of  its  switch 
engines  in  its  yard  near  Valley  Junction,  Iowa.    This  yard 
is  situated  about  five  miles  west  of  Des  Moines,  which  is  a 
division  point  on  the  line  of  the  defendant's  road,  and  is 
extensively  used  for  the  storage  and  movement  of  engines 
and  cars.     On  the  22d  day  of  June,  1898,  at  about  six 
o'clock  in  the  morning,  the  engine  which   the  deceased 
fired,  known  as  "84,"  was  standing  on  the  store  house  track 
in  the  said  yard,  and  was  in  his  charge.     It  was  steaming 
at  the  time,  and  a  considerable  amount  of  the  steam  was 
escaping  from  the  angle  valve  located  near  the  forward 
end  of  the  engine.     About  nine  feet  south  of  the  store* 
house  track  was  another  track,  and  coming  from  the  west 
on  this  track  was  another  switch  engine,  which  at  the  time 
was  running  at  the  rate  of  five  or  six  miles  an  hour.    This 
engine  was  operated  by  an  engineer  and  fireman  who  had 
Also  been  at  work  in  the  yard  for  some  time,  and   was 
known  as  "46."    Engine  34  was  first  seen  by  the  fireman 
on  engine  46  when  about  three  hundred  and  fifty  feet  west 
of  her,  as  th  y  were  going  east.     At  that  time  no  one  was 
in  sight  around  34.      When  46  got  within  eighty  or  one 
hundred  feet  of  34,  the  deceased  got  out  of  the  cab  of  34, 
and  walked  east  by  her  side  to  the  angle  valve  from  which 
the  steam  was  escaping.     He  stopped  there,  took  hold  of 
the  valve  with  his  hand,  and  was  apparently  attempting 
to  fix  it.     Both  the  engineer  and  fireman  on  engine  46  saw 
him  leave  the  cab  of  his  engine  and  go  to  the  valve,  and 
saw,  in  a  general  way,  what  he  did  there.      The  engineer 
of  46  was  on  the  right  side  of  his  cab,  and  watched  the 
deceased  until  his  view  was  cut  off  by  the  front  end  of  his 
own  engine,  which  was  then  opposite  the  cab  of  engine  34, 
and  when  he  last  saw  him  he  was  still  at  work  at  the  valve. 
The  fireman  of  46  watched  the  deceased  until  his  engine 
was  within  eighteen  or  twenty  feet  of  a  point  opposite  to 
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where  he  was  at  work,  when  he  lost  sight  of  him  by  the 
intervention  of  the  steam  which  was  escaping  from  84. 
The  fireman  testified  that  just  at  this  moment  Goben  took 
his  hand  away  from  the  angle  valve  and  stepped  backward 
with  his  face  toward  his  own  engine.  It  was  shown  by 
the  testimony  of  a  witness  who  was  at  tiiie  time  some 
distance  east  of  the  point,  that  when  Goben  stepped  back 
from  the  valve  he  faced  a  little  northeast,  and  continued 
to  step  back  until  his  feet  were  inside  of  the  north  rail  of 
the  track  on  which  46  was  approaching.  Goben  was 
struck  and  killed,  and  the  negligence  charged  was  in  the 
operation  of  engine  4(5,  because  of  the  failure  to  stop  it 
when  Goben  was  seen  to  take  his  hand  away  from  the 
valve  and  step  back,  and  because  of  the  failure  to  blow 
the  whistle  while  approaching,  and  more  particularly  at 
that  particular  time.  Goben  was  perfectly  familiar  with 
the  constant  movement  of  engines  and  trains  through  that 
yard,  and  the  engineer  and  fireman  on  engine  46  knew 
such  to  be  the  fact,  and  that  he  was  the  fireman  in  charge 
of  engine  84.  They  were  advised  by  his  action  in  leaving 
his  cab  and  going  to  the  leaking  valve  that  he  was  then 
engaged  in  the  work  of  repairing  or  remedying  some  defect 
therein,  and  they  would  not  have  been  justified  in  believ- 
ing  or  assuming  that  he  would  leave  that  work  and  place 
himself  in  a  position  of  danger.  The  bell  on  their,  engine 
was  continuously  rung  as  they  were  approaching  the  point 
where  he  was,  and,  while  it  is  shown  that  he  did  not  look 
toward  them  at  any  time,  we  think  they  had  the  right  tt) 
assume,  under  the  circumstances,  that  he  knew  of  their 
approach,  and  that  his  familiarity  with  the  work  in  the 
yard  was  such  that  the  approach  or  passing  of  an  engine 
occasioned  no  surprise,  and  called  for  no  notice  on  his 
part.  There  was  no  negligence  on  the  part  of  the  defend- 
ant, and  we  need  not  discuss  the  question  of  the  contribu- 
tory negligence  of  the  deceased. 
The  judgment  is  affirmed. 
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Rkkvbs  a  Company,  Appellants,  v.    Lahm  Bros.,  Qkorgk 
Lamm  anb  Martin  Lamm. 

Assignments  of  Error.     A  single  assignftient  of  error  in  sostaining 

1  a  motion  for  a  new  trial  or  in  arrest  of  judgment,  as  to  each 
and  erery  gronnd  thereof,  is  not  as  specific  as  is  required 
by  Code,  section  4136. 

Sale   of  Machinery:     premature  suit.      Where  a  contract  for  the 

2  sale  of  machinery  provides  that  a  note  for  a  stated  amount  and 
falling  due  at  a  specified  time  shall  be  given  in  part  i)ayment, 
and  upon  failure  to  give  the  note  the  contract  shall  stand  as 
the  obligation  of  the  purchaser,  having  the  same  force  as  the 
note,  a  suit  on  the  contract  brought  prior  to  the  time  tiie  note 
would  have  matured  is  premature. 

Appeal  from  Hardin  District  Court. — Hon.  J.    R.  Whit- 
aker,  Judge. 

Tuesday,  May  12,  1903. 

(283) 
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Action  to  recover  under  contract  for  purchase  price 
of  a  separator  and  other  machinery,  and  also  on  account 
for  the  value  of  said  machinery  and  other  items.  Verdict 
for  plaintiffs.  Motions  in  arrest  of  judgment  and  for  a 
new  trial  were  sustained,  and  plaintiffs  appeal. — Affirmed. 

£[uff  d&  Huff  and  TAeo.  F.  Bradford  for  appellants. 

J.  H.  Scales  for  appellees. 

MoOlain,  J. — In  a  motion   submitted   with  the  case 
appellees  ask  that  the  action  of  the  trial  court  sustaining 
the  motion  for  a  new  trial  and  the  motion  in  arrest  of 
judgment  be  affirmed  on  the  ground  that  the  assignments 
of  error  are  not  sufficiently  specific.     These  assignments  in 
full  are  as  follows:    ''First    The  court  erred  in  sustaining 
motion  for  new  trial  and  in  sustaining  each  and  every 
paragraph  and  assignment  thereof  numbered  from  one  (1) 
to  fifteen  (15),  both  inclusive.     Second.     The  court  erred 
in  sustaining  defendants'  amendment  to  motion  for  new 
trial,  and  in  sustaining  each  and  every  paragraph  and'  as- 
signment tl>ereof.     Third.      The  court  erred   in   sustain- 
ing   the     defendant's    motion    in     arrest    of    judgment 
and  in  sustaining  each  and  every  paragraph  and  assign- 
ment  thereof  numbered  from  one  (1)  to  four  (4),    bt  th 
inclusive."     We  have  distinctly  held  in  former  cases  that 
one  single  assignment  of  error  in  the  sustaining  of  a  mo- 
tion for  new  trial  as  to  each  paragraph  or  ground  thereof 
I.    ASSIGN-         is  not  sufficiently  specific.    This  was  expressly 
fi^Si^'*  °        ruled  in  Euss  v.  Chicago   G.   W.    R,   Co.^  113 
Iowa,  848,  where  it  is  said  that,  while  exceptions  may  be 
taken  in  this   way,  assignments  of  error  cannot  thus  be 
made.      And   see,    also.    Fitch  v.    Mason    City  ik   C,  L. 
Traction  Co.  116  Iowa,  716,  and  Nordine  v.   Eosengreen^ 
89  N.  W.  Rep.  103.    If  the  appellant  desires  to  insist  that  the 
court  erred  as  to  each  ground  of  the  motion  for  a  new  trial. 
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he  must  properly  assign  the  error  as  to  each  ground  in  a 
separate  assignment.  This  is  for  the  reason  that  the  stat- 
ute (Code,  section  4136)  requires  that  "among  several 
points  made  in  demurrer,  motion,  instructions,  or  rulings, 
the  one,  or  those,  relied  upon  must  be  separately  stated." 
In  a  case  like  this,  unless  the  court  sustaining  the 
motion  for  new  trial  was  in  error  in  sustaining  it  as 
to  each  separate  ground,  then  there  can  be  no  reversal, 
and  this  necessitates  the  assignment  as  specifically  as  pos- 
sible of  the  error  committed  in  the  ruling  as  to  each 
ground,  assuming  that  the  court  sustained  the  motion  on 
that  specific  ground.  Of  course,  if  the  court  sustained 
the  motion  only  as  to  certain  designated  grounds  thereof, 
then  the  assignments  of  error  should  T^e  only  with  refer- 
enc3  to  the  designated  grounds  on  which  the  motion  is 
sustained.  But,  if  two  or  more  grounds  are  designated  on 
which  the  motion  is  sustained,  or  it  is  sustained  generally, 
then  a  separate 'and  specific  assignment  must  be  made  as 
to  each  ground  thus  designated,  or  all  the  grounds,  if  more 
are  designated.  The  same  reasoning  applies  to  the  differ- 
ent grounds  of  motion  in  arrest  of  judgment,  and  it  was 
not  sufficient  to  assign  error  in  the  sustaining  of  that 
motion,  including  the  sustaining  of  the  four  ^rounds  of 
such  motion,  in  one  assignment.  The  assignments  of  error 
being  entirely  insufficient,  the  action  of  the  trial  court 
should  be  affirmed. 

Without  regard  to  the  objection  made  to  the  assign- 
ments of  error,  the  action  of  the  trial  court  was  in  one 
respect,  at  least,  evidently  correct.     The  objection  urged 
a.    Sale  of         ^^  ^"®  ^^  *^^  grouuds  for  motiou  in  arrest  of 
premature'     judgment  was    that    the  action   was  prema- 
*"*^'  turely  brought.     This  was  an  objection  which 

could  be  raised  by  demurrer,  and,  though  not  raised  by 
demurrer,  might  be  the  basis  of  a  motion  in  arrest  of  judg- 
ment. Oode,  section  3563.  The  action  was  clearly  prema^ 
tnre,  because  as  to  a  portion  of  the  purchase  price  it  was 


-286      .  Novak  V.  Pitlick.  [120  Iowa 

stipulated  in  the  contract  that  a  note  therefor  should  be 
given  payable  at  a  date  subsequent  to  that  at  which  the 
action  was  brought,  and  it  was  further  stipulated  that,  if 
no  note  were  given,  on  the  failure  of  the  purchaser  "to 
execute  and  deliver'^  said  note,  ''this  order  shall  stand  as 
the  purchaser's  written  obligation,  and  have  the  same 
force  and  effect"  as  a  note.  The  failure  of  the  purchaser 
to  give  the  not?,  which  was  specifically  described  as  to 
amount,  rate  of  interest,  and  time  of  maturity,  could  not, 
therefore,  under  this  contract,  make  the  amount  for  which 
the  note  was  to  be  given  due  and  payable  at  an  earlier  date 
than  that  named  as  the  time  of  maturity  of  the  note,  for 
the  contract  was  simply  to  stand  as  a  substitute  for  the  note, 
4tnd  to  be  as  effectual  as  though  a  note  had  been  given. 
The  action  of  the  trial  court  is  affirmed. 


^RANK  Novak  ^^aZ,  Appellees,  v.  Joseph  Pitlick,  Appellant. 

Defective  Bond:  lx^bilttt  of  surety:  An  incomplete  bond,  un- 
signed by  the  principal,  cannot  be  enforced  against  a  sinety 
in  the  absence  of  proof  that  the  surety  oonaented  to  its  deliv- 
ery in  its  incomplete  condition. 

Appeal  from  Johnson  District  Court. — Ho!f.  M.  J.  Wadb, 

Judge. 

Tuesday,  May  12,  190& 

The  opinion  states  the  case.     Judgment  reversed. 

Ranck  cfe  Bradley  and  Ralph  Otto  for  appellant. 

Bailey  cfe  Murphy  for  appellees. 

Weaver,  J. — The  plaintiffs  allege  that  they  are  associ- 
ated as  an  unincorporated  body  or  company,  known  as  the 
Alert  Hose  Company,  at  Iowa  City,  Iowa;  that  one  J.   J. 
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Fryauf  was  by  said  company  appointed  to  act  as  its  treas- 
urer for  a  term  of  one  year  from  May  1,  1899;  that,  to 
secure  the  faithful  performance  of  said  trust,  Fryauf  exe- 
cuted and  delivered  to  the  company  a  bond  in  the  penal 
sum  of  $200,  with  the  defendant  as  his  surety;  that  said 
treasurer  has  failed  and  refused  to  account  for  and  pay 
over  the  moneys  received  by  him  in  said  office,  to  the 
amount  of  more  than  $200,  and  recovery  is  asked  in  that 
sum  upon  said  bond.  The  bond  sued  upon  is  in  the  fol- 
lowing form: 

''Know  all  men   by   these   presents   that   we:    J.    J. 

Fryauf  as  principal  and as  sureties,  all  of  Johnson 

County,  State  of  Iowa,  are  held  and  firmly  bound  unto  the 
Alert  Hose  Company  of  Iowa  City,  Iowa,  in  the  sum  of 
Two  Hundred  Dollars,^  well  and  truly  to  be  paid  to  said 
Alert  Hose  Company.  The  condition  of  this  obligation 
l^ing  that  whereas,  said  J.  J*  Fryauf  was  on  the  second 
day  of  May,.  1899,  duly  elected  to  the  office  of  treasurer 
of  said  Alert  Hose  Company,  said  term  beginning  the  first 
Tuesday  in  May,  1899,  and  expiring  the  first  Tuesday  in 
May,  1900. 

'*Now,  if  the  said  J.  J.  Fryauf  shall  pay  over  or  cause 
to  be  paid  over  and  returned  to  the  said  Alert  Hose  Com- 
pany or  its  authorized  officers,  all  money  and  property 
coming  into  his  hands  as  such  treasurer  at  the  end  of  his 
t«rm  of  office,  then  this  obligation  be  null  and  void,  other- 
wise to  remain  in  full  force  and  virtue. 

"Witness  our  hands  this day  of  February,  1900. 

'•[Signed]  Joseph  Pitlick. 

'•[Stamp.]'' 

The  defendant,  by  answer,  denied  the  claim  of  plain- 
tiffs generally,  and  further  alleged  that  he  signed  the 
bond  upon  condition  that  it  should  not  be  delivered  until 
it  was  signed  by  the  principal,  Fryauf,  and  another  surety, 
but^  in  violation  of  said  conditions,  it  was  given  to  the 
plaintiffs  without  such  signatures,  and  showing  upon  its 
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face  that  it  was  incomplete,  imperfect,  and  prematurely 
delivered.  On  motion  of  the  plaintiffs,  more  or  less  of  the 
aflSrmative  allegations  of  the  answer  were  stricken  out. 
Owing  to  obscurity  of  statement  in  the  motion,  the  precise 
extent  and  scope  of  this  order  is  not  clear;  but  this  is  not 
very  material,  as  we  think  the  principal  point  made  by 
the  appellant  is  available  under  his  denials. 

I.  The  plea  based  upon  the  alleged  condition  that 
the  signature  of  another  surety  should  be  obtained  before 
delivering  the  bond  undoubtedy  presents  a  good  defense, 
if  it  be  shown  that  the  obligee  received  the  instrument 
under  such  circumstances  as  to  be  chargeable  with  notice 
of  the  condition.  Bank  v.  Boddicker^  117  Iowa,  407.  It 
is  claimed  by  appellees  that  no  evidence  was  produced  in 
support  of  this  defense,  and  there  was  therefore  no  error 
in  failing  to  submit  the  same  to  the  jury.  As  the  conclu- 
sion announced  in  the  following  paragraph  is  decisive  of 
the  appeal,  we  think  it  unnecessary  to  enter  upon  any 
discussion  of  this  phase  of  the  record. 

II.  Wo  proceed,  then,  to  consider  the  effect  of  the 
conceded  fact  that  the  bond,  though  purporting  to  be  the 
bond  of  Fryauf,  as  the  principal  obligor,  and  though  de- 
clared upon  by  plaintiffs  in  their  petition  as  having  been 
executed  by  him,  was  never  in  fact  so  executed.  The 
body  of  the  instrument  recites  the  undertaking  of  J.  J. 

Fryauf  as  principal  and as  sureties,  and  is  signed 

by  Joseph  Pitlick  alone;  and  we  have  first  to  inquire 
whether  such  obligation  is  enforceable  against  the  surety 
in  the  absence  of  an  aflSrmative  showing  of  a  consent  on  . 
his  part  to  its  delivery  in  that  condition.  While  some  var- 
iance may  be  found  in  the  adjudicated  cases  upon  this 
question,  the  great  weight  of  the  authorities  is  adverse  to 
the  position  of  the  appellees.  It  is  undoubtedly  true  that 
one  may  bind  himself  for  the  debt  or  default  of  another 
without  joining  with  him  in  the  same  instrument  the  per- 
son for  whom  he  becomes  surety  or  guarantor;  but  where 
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an  instrument  is  drawn  by  which  one  person  is  to  be  bound 
as  the  principal  obligor,  and  another  is  bouncl  as  surety, 
and  undertakes  that  his  principal  shall  faithfully  discharge 
the  terms  of  the  obligation  therein  assumed  by  him,  it  is 
almost  universally  held  that  the  surety  cannot  be  held 
liable  upon  such  contract  if  it  be  not  signed  by  the  prin- 
cipal.    By  many  authorities  such  bo»^d  is  held  to  be  entirely 
void,  while  others  hold  that  the  obligee  may  enforce  it  by 
aflSrmatively  showing  that   the   surety   consented   to  its 
delivery  without  the  signature  of  his  principal.     Such  an      J 
instrument  shows  its  incompleteness  upon  its  face:     The 
first  glance  at  it  reveals  the  absence  of  the  principal  party 
to  the  obligation,  and  puts  the  obligee  upon  inquiry  as  to 
the  reason  for  its  delivery  in  that  defective  condition.     It 
avails  nothing  to  say  that  the  principal  is  bound  to  ac- 
count for  the  funds  in  any  event,  for,    whatever  his  im- 
plied liability  by  virtue  of  his  fiduciary  relation  to  the 
obligee,  he  is  not  bound  by  the  bond  which  he  has  never 
signed,  and  no  recovery  can  be  had  against  him  thereon. 
By  the  express  wording  of  the  contract,  the  bond   was  to 
be  the  bond  of  Fryauf,  and  it  was  for  Fryauf's  perform- 
ance of  the  bond  which  defendant  undertook  to  stand  as 
surety.     The  obligation  of  a  surety  is  not  to  be  extended 
by  implication.     He  is  entitled  to  stand  upon  the  strict 
terms  of  his  agreement.      WaUh  v.  Bailie^  10  Johns.  180; 
Oahn  V.  Niemcewicz^ 8  Ex^rs^  11  Wend.  312;  U.  S.  v.  Boyd^ 
15  Pet  187  (10  L.  Ed.  706);  Mid,  Nat.  Bank  v.  Richards, 
55  Neb.  682  (76  N.  W.  Rep.  530).    In  Bean  v.  Parker,  17 
Mass.   594,   a  bail    bond  was  given  for  the  release  of  a 
debtor  under  civil  arrest,  but  the  instrument  was  not 
signed  by  the  principal.     Upon  action  brought  against  the 
surety,  it  was  held  that  no  recovery  could  be  had.     It  is 
there  aaid:    "It  is  essential  to  a  bail  bond  that  the  party 
arrested  should  be  principaL     It  is  recited  that  he  is,  and 
the  instrument  is  incomplete  and  void  without  his  signa- 
VoL.  120  lowA.— 19. 
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ture.  The  remedy  of  the  sureties  against  the  principal 
would  wholly  fail  or  be  much  embarrassed  if  such  an  in- 
strument should  be  held  binding."  In  Woodv.  Sampson^ 
2  Pick.  24,  suit  was  brought  upon  an  administrator's  bond, 
signed  by  the  surety  only,  and  it  was  held  the  action 
could  not  be  maintained. 

The  same  principle  is  announced  by  the  Minnesota 
court  in  reference  to  a  notary's  official  bond.  Martin  v. 
Hornsby,  55  Minn.  187  (66  N.  W.  Rep.  751,  48  Am.  8t  Rep. 
487).  Also  to  an  appeal  bond.  State  v,  Ilaarle^  26  N. 
W.  Rep.  908.  The  defects  in  these  bonds  were  practically 
identical  with  the  one  now  under  consideration.  In  the 
last-cited  case  it  is  said:  **It  was  not  the  obligation  of  the 
principal,  for  he  did  not  sign  it.  It  did  not,  so  far  as  ap- 
pears, bind  the  sureties,  because,  from  the  terms  of  the 
instrument,  the  obligation  which  they  assumed  was  that 
of  sureties  for  another,  who  was  principal  obligor.  It  was 
not,  therefore,  of  effect  as  a  bond  of  even  those  who 
executed  it^"  In  Michigan  a  like  rule  is  observed.  Hall 
V.  Parker  J  37  Mich.  590  (26  Am.  Rep.  540);  Johnston  v. 
Kimball,  89  Mich.  187  (33  Am.  Rep.  372).  In  the  latter 
case  Campbell,  J.,  says:  **The  obligation  of  a  surety  can- 
not  fairly  be  extended  beyond  the  scope  of  his  written 
contract,  inasmuch  as,  under  our  statute  of  frauds,  his 
agreement  must  be  in  writing;  and  we  think  that,  pre- 
sumptively, at  least,  where  the  contract  calls  for  the  sig- 
nature of  other  parties,  the  instrument  is  to  be  deemed 
inchoate  and  imperfect  until  they  also  sign  it^  *  ♦  * 
Where  several  names  are  written  as  obligors,  and  one  of 
them  is  called  upon  to  sign  it,  he  does  so  upon  an  implied 
understanding  that  he  can,  in  case  of  being  held  responsi- 
ble, not  only  have  his  right  of  contribution,  but  a  further 
right  to  have  it  capable  of  proof  and  enforcement  accord- 
ing to  the  terms  of  the  contract,  as  it  purports  to  be  drawn 
up.  ♦  ♦  ♦  And  if  it  is  claimed  that  he  has  waived 
them    or  become   estopped   from   relying  on  them^   the 
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burden  of  proof  ought  not  to  be  laid  upon  him  to  show 
that  there  has  been  no  variation,  but  upon  the  plaintiff  to 
show  what  is  substantially  a  new  contract" 

In  a  late  decision  the  Supreme  Oourt  of  Massachusetts 
reaflSrms  the  case  of  Bean  v.  Parker^  already  cited,  saying: 
"An  instrument  like  that  in  suit  ordinarily  is  and  should 
be  executed  by  all  the  intended  parties.  It  was  for  plain- 
tiffs to  show  that,  although  not  thus  executed,  the  defend- 
ant had  consented  to  its  delivery  under  such  circumstances 
that  it  would  bind  him,  even  if  it  were  inoperative  and 
invalid  as  against  the  principal."  Ooodyear  Co.  v.  Bacon^ 
151  Mass.  460  (24  N.  E.  Rep.  404,  8  L.  R  A.  486).  Many 
other  courts  have  acknowledged  the  correctness  of  this 
principle.  "If  the  bond  contains  the  names  of  other 
obligors,  and  is  delivered  without  the  signature  of  all,  the 
obligee  must  inquire  whether  those  who  have  signed  con- 
sent to  its  being  delivered  without  the  signature  of  the 
others."  Fletcher  v.  Austin,  11  Vt.  447  (34  Am.  Dec, 
698).  See,  also,  Hall  v.  Smith,  14  Bush,  604;  Board  v. 
Sweeney,  1  S.  D.  642  (48  N.  W.  Rep.  802,  36  Am.  St.  Rep. 
767);  Sacramento V.  Dunlap,  140al.  421;  People  v.  Hartley, 
21  Oal.  585  (82  Am.  Dec.  578);  Nash  v.  Fugate,  24  Grat. 

218  (18  Am.  Rep.  640);  Markland  v.  Kimmel,  87Ind.  572; 
Sharp  V.  V.  S.,4:  Watts,  21  (28  Am.  Dec.  676);  Duncan  v. 
U.  S.,7  Pet.  435  (8  L.  Ed.  739);  Pawling  v.  U.  S,  40ranch 

219  (2  L.  Ed.  601);  Clements  v.  Cassilly,  4  La.   Ann.  880. 
Other  cases,  while    denying  that  a  bond  which   has 

been  delivered  without  being  executed  by  all  the  parties 
named  in  the  body  of  the  instrument  is  presumtively  void, 
adhere  to  the  rule  that  its  incomplete  appearance  has  the 
effect  to  cast  upon  the  obligee  the  burden  of  showing  that 
the  delivery  was  made  by  the  consent  of  the  party  signing 
it,  or  under  circumstances  estopping  him  to  deny  such 
consent.  Mullen  v.  Morris,  43  Neb.  591  (62  N.  W.  Rep. 
74);  Midland  Nat.  Bank  v.  Richards,  55  Neb.  682  (67  N. 
W»  Rep.  528;  Bank  v.  Evans,  15  N.  J.  Law,  155  (28  Am. 
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Dec.  400).  These  holdings  are  in  no  manner  inconsistent 
with  the  rule  announced  by  us  in  Benton  County  Bank  v. 
Boddicker^  105  Iowa,  548,  and  sustained  by  many  eminent 
authorities,  that  where  the  bond  is  perfect  on  its  face,  and 
the  obligee  receives  it  without  notice  of  any  condition  at- 
tached to  its  execution  by  a  surety,  it  is  binding  upon  the 
latter,  notwithstanding  his  signature  was  obtained  upon 
the  assurance  that  others  were  also  to  join  in  the  obliga- 
tion. Carter  v.  Moulton,  51  Kan.  9  (82  Pac.  Rep.  688,  20 
L.  R  A.  809,  87  Am.  St.  Rep.  259);  State  v.  Allen,  69  Miss. 
508  (10  South.  Rep.  437,  30  Am.  St  Rep.  568);  Dair  v. 
U.  5.,  16  Wall  1  (21  L.  Ed.  491);  McCormick  v. Bay  City, 
28  Mich.  457. 

Under  the  law  as  indicated  by  the  authorities  we  have 
cited,  we  think  there  can  be  no  recovery  upon  the  bond 
in  suit  in  the  absence  of  an  affirmative  showing  by  plain- 
tiffs that  the  surety  consented  to  its  delivery  in  its  incom- 
plete and  defective  condition.  From  this  conclusion  it 
follows  that  the  trial  court  erred  in  charging  the  jury,  as 
a  matter  of  law,  that  the  bond  was  binding  upon  the  ap- 
pellant, rendering  him  liable  to  the  amount  of  the  penalty 
therein  named  for  any  default  of  Fryauf  as  treasurer. 
Most  of  the  errors  assigned  upon  the  introduction  of  testi- 
mony are  governed  by  this  conclusion,  and  need  not  be" 
separately  considered.  Other  assignments  pertain  to  ques- 
tions not  likely  to  arise  upon  a  retrial. 

The  judgment  of  the  district  court  is  REVERSEa 
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Horatio  Wales,  Trustee  Under  the  Last  Will  and  Testa- 
ment of  Lucia  W.  Hitt,  Deceased,  and  as  Guardian  of 
the  Person  and  Estate  of  Harold  William   Hitt,   Ap- 
^  pellant,  v.  Sammis  and  Scott,  Appellees. 

Trusts:     interest  of  trustee:     rights  op  creditors.     Where  a 

1  wife  devises  (>ue*third  of  her  entire  property  to  her  husband 

and  the  remaining  two- thirds  to  him  in  trust  for  her  minor 
child,  with  full  power  to  sell  and  convey  the  trust  estate  and 
reinvest  the  proceeds,  and  in  the  exercise  of  such  power  tlie 
husband  appropriates  to  his  own  use  or  squanders  a  large  part 
of  the  estate,  he  still  has  a  one-third  interest  in  the  remaining 
realty  which  can  be  reached  by  hie  creditors,  his  interest  at- 
taching to  each  tract  and  not  in  the  estate  as  a  whole. 

Defalcation  of  Trustee:  rights  of  beneficiary  :  men  of  creditors. 

2  Where  a  trustee  witli  power  of  disposal  has  a  joint  interest  in 
an  estate  with  a  beneficiary  under  a  will,  the  beneficiary  has 
no  lien  on  the  interest  of  the  trustee  to.  reimburse  him  for 
defalcations  which  is  paramount  to  the  lien  of  the  creditors 
of  the  trustee  that  attach  prior  to  the  time  the  beneficiary  asserts 
this  claim. 

Appeal  from  Plymoufh  District  Court. — Hon.  F.  R.  Gay- 
NOR,  Judge. 

Tuesday,  May  12,  190a 

Suit  in  equity  to  establish  a  trust  in  certain  real  estate, 
and  to  enjoin  an  execution  sale  thereof  under  an  attach- 
ment issued  in  a  case  wherein  defendants  herein  were 
plaintiffs  -and  Homer  B.  Hitt  was  defendant.  From  a 
decree  dismissing  plaintiff's  petition,  this  appeal  was 
taken. — AMrmed. 

E.  T.  Bedell  and  Ira  T.  Martin  for  appellant 

e/.  TJ.  Sammis  and  George  C.  Scott  prose. 

Deemer,  J. — Lucia  W.  Hitt  died  testate,  April  25, 
1897,  seised  of  the  real  estate  in  dispute,  together  with  a 
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large  amount  of  other  real  and  personal  property.  She 
left  surviving  Homer  B.  Hitt,  her  husband,  and  an  infant 
child,  Harold  William  Hitt.  By  the  t^rnis  of  the  will  she 
devised  one-third  of  her  estate  to  her  husband,  and  two- 
thirds  to  her  husband  in  trust  for  her  minor  child,  with 
the  provision  that,  if  the  child  died  before  reaching  the 
age  of  twenty-five  years,  all  the  property  should  go  to  the 
husband  absolutely.  Homer  B.  Hitt  was  appointed  exe- 
cutor and  trustee,  and  duly  qualified  as  such.  Soon  after 
his  appointment  he  appropriated  to  his  own  use  more  than 
one- third  of  the  estate  left  by  his  deceased  wife.  The  real 
estate,  which  comprised,  among  other  things,  lot  6,  block 
38,  in  the  town  of  Lemars,  Iowa— the  property  mi  dispute 
— was  never  partitioned.  The  will  of  Lucia  W.  Hitt  was 
probated  in  Plymouth  county,  Iowa,  May  7,  1897. 

At  the  time  of  the  commencement  of  this  action, 
Homer  B.  Hitt  had  sold,  disposed  of,  and  squandered,  not 
only  what  would  amount  to  one-third  of  the  property  given 
him  by  the  will,  but  ab.out  three-fourths  of  tlie  value  of  the 
property  left  to  him  in  trust  for  his  minor  child.  About 
Decejnber  1,  1897,  the  defendants,  Sammis  and  Scott, 
brought  action,  aided  by  attachment,  which  was  levied  on 
the  real  estate  in  controversy,  against  Homer  B.  Hitt-,  tro 
recover  compensation  for  services  rendered  Homer  B. 
Hitt,  as  attorneys  at  law,  for  expenses  incurred  by  them 
in  litigation  in  his  behalf,  and  for  money  loaned  him;  and 
on  November  30,  1898,  they  recovered  a  judgment  i/i  rem 
against  Homer  B.  Hitt's  interest  in  the  lot,  he  being  a 
nonresident  of  the  state,  and  were  about  to  sell  the  same 
on  special  execution  when  this  action  was  brought.  Plain- 
tiff in  this  suit  was  duly  appointed  guardian  of  the  person 
and  property  of  Harold  William  Hitt  by  the  probate  court 
of  Cook  county.  111.,  and  qualified  as  such  on  the  1st  day 
of  March,  1898.  And  on  the  12th  day  of  October,  1899,  the 
circuit  court  of  Cook  county  removed  Homer  B.  Hitt  aa 
executor  and  trustee,  and  appointed  plaintiff  in  his  stead. 
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The  decree  of  the  circuit  court  also  provided  that  Homer 
B.  Hitt  should  convey  to  plaintiff,  as  trustee,  all  the  un- 
disposed of  real  estate  belonging  to  the  minor  child,  the 
cestui  que  trust,  to  plaintiff,  and  on  October  18,  1899,  he 
conveyed  the  real  estate   in  controversy  to  plaintiff  as 
trustee.     A  report  of  this  transaction  was  made  to  the 
said  circuit  court,  and  was  by  it  approved.      This  suit  is 
brought  to  enjoin  the  execution  sale,  to  enforce  the  con- 
veyance made  to  plaintiff,  and  to  establish  a  trust  in  the 
property   in   favor  of  plaintiff,  as  guardian   for   Harold 
William  Hitt     The  grounds  for  such  relief,  as  stated  in 
the  petition,  are  that  "said  Homer  B.  Hitt  has  appropri- 
ated to  his  own  use  and  benefit  more  than  one-third  of  the 
entire  estate  of  Lucia  W.  Hitt,  deceased,  and  more  than 
the  XK)rtion  devised  to  him  by  the  said  will  oi  Lucia  W. 
Hitt,  deceased,  and  has  appropriated  to  his  own  use  and 
benefit,   and   wasted,    squandered,   and  dissipated,  more 
than  one  half  of  the  portion  of  the  said  estate  of  Lucia  W. 
Hitt,  left  by  her  said  will  to  him  in  trust  for  their  son, 
Harold  William  Hitt;  and  that  Homer  B.  Hitt.,  by  reason 
of  the  matters  set  out  in  this  petition,  had  no  interest  in 
the  property  attached,  at  the  time  of  the  attachment,  sub- 
ject to  levy  and  sale,  to  satisfy  a  personal  debt  or  judg- 
ment against  him;  and  that^  in  any  events,  the  equitable 
lien  of  the  ward,  Harold  William  Hitt,  on  the  property 
attached  on  account  of  the  amount  due  from  said  Hitt, 
trustee,  to  his  said  ward,  because  of  said  mis-appropriation 
of  the  trust  funds  belonging  to  said  ward,  is  superior  to  any 
lien  or  claim  of  general  creditors  of  Homer  B.  Hitt,  in- 
dividually." 

A  demurrer  to  the  petition,  reciting  these  facts,  based 
on  the  ground  that  plaintiff  was  not  entitled  to  the  relief 
demanded  or  to  any  relief,  was  sustained,  and  the  appeal 
is  from  that  ruling.  In  order  that  the  exact  power  of 
Homer  B.  Hitt,  as  executor  and  trustee  may  be  understood, 
we  copy  the  provision  of  the  will  referring  to  that  matter. 
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which  is  as  follows:    "Third.     In  the  event  I  die  leaving 
issue,  then  I  give  and  devise  and  bequeath  to  my  husband, 
Homer  B.  Hitt  a  one-third  part  of  all  my  real  and  personal 
property,  of  every  name  and  nature,  and  description  what- 
soever, that  I  may  die  possessed  of,  to  have  and  to  hold 
the  same  to  himself  and  his  heirs  forever,  and  the  remain- 
ing two-thirds  of  all  my  real  and  personal  property  which 
I  may  die  possessed  of  I  give,  devise  and  bequeath  to  my 
husband,  Homer  B.  Hitt,  to  have  and  to  hold  the  same 
upon  the  trusts  and  for  the  uses  and  purposes  hereinafter 
set  forth.     The  said  Homer  B.  Hitt,   trustee,  shall  have 
full  power  an^  authority  to  sell  and  convey  any  and  all  of 
my  real  estate  so  devised  to  him  in  trust  whenever  he  shall 
deem  best,  and  to  make  and  execute  and  deliver  good  and 
suflScient  deed  or  deeds  for  the  same  to  any  purchaser  or 
purchasers  thereof;  and  shall  have  full  power  and  author- 
ity to  invest  all  of  the  personal  property,  and  the  proceeds 
realized  therefrom,  together  with  the  proceeds  realized 
from  the  sale  of  real  estate,  so  devised  to  him  in  trust,  in 
loans  secured  upon  income  producing  real  estate  and  shall 
keep  the  same  so  invested  until  my  child  surviving  shall 
arrive  at  the  age  of  twenty-five  years,  and  the  net  annual 
income  realized  from  the  investments  of  the  two-thirds  of 
my  estate  so  devised  in  trust  shall  be  used  so  far  as  the 
same  is  necessary,  to  properly  clothe,  support,  and  educate 
my  child;  and  the  balance  of  said  net  annual  income  not 
needed  for  that  purpose  shall  be  added  to  the  principal  of 
said  trust  estate  by  my  said  trustee  and  re-invested  by 
him,  and  that  when  my  said  child  surviving  me  shall  arrive 
at  the  age  of  twenty-five  years,  I  then  desire  and  direct 
ray  said  trustee  to  pay  and  deliver  to  my  said  child  surviv- 
ing me  all  of  the  principal  of  said  trust  estate,  with  the 
accumulation  thereto  to  be  and  become  the  absolute  prop- 
erty of  my  said  child  who  shall  survive  me,  and  his  heirs 
forever.     In  the  event  ray  child  who  shall  survive  me  does 
not  live  to  be  twenty-five  years  of  age,- then  I  desire  and 
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direct  that  all  of  said  trust  estate  shall  be  and  become  the 
absolute  property  of  my  husband,  Homer  B.  Hitt  and  his 
heirs  forever. ^' 

It  will  be  observed  that  the  trustee  had  full  power  to 
Bell  and  convey  all  the  property  devised  to  him  in  trust 
whenever  he  should  deem  best,  and  to  invest  the  proceeds 
in  a  certain  manner.     As  the  trustee  was  thus  expressly 
authorized  to  sell  and  convey  all  the  real  estate,  whether 
devised  absolutely  to  him  or  in  trust  for  his  minor  child, 
he  was  guilty  of  no  wrong  in  making  the  sales  referred  to 
in  the  petition.     His  wrong  consisted  in  not  investing  the 
proceeds  as  required  and  directed  by  the  will.      We  shall 
assume,  in  the  absence  of  allegations  to  the  contrary,  that 
Homer  B.  Hitt,  when  he  was  appointed  trustee,  was  re- 
quired to  give  bonds  to  cover  such  delinquencies  on  his  part. 
The  question  in   the  case  is:    Is  plaintiff  entitled, 
under  the  showing  made,  to  the  relief  asked,  or  to  any 
relief  whatever?     We  should  be  glad  to  protect  the  minor 
I.   Interest  of      child's  interest  in  his  mother's  estate,  if  it 
orcreditore.    were  possible  to  do  so  u^der  any  known  rules 
of    law,   but,    after  a  careful   examination   of  counsel's 
argument,  aided   by  such  independent  investigation  as  we 
have  been  able  to  make,  we  see  no  way  to  avoid  the  con- 
clusion that  the  ruling  of  the  court  is  correct.    The  will 
gave  to  Homer  B.  Hitt  one-third  of  all  the  real  property, 
of  every  name  and  description,  owned  by  the  testatrix  at 
the  time  of  her  death,  absolutely,  and  devised  the  other 
two-thirds  to  him  in  trust  for  the  purposes  named.    There- 
fore Homer  B.  Hitt  took  title  to  one-third  of  the  real 
estate  in  controversy,  absolutely.     This  remained  in  him 
until  in  some  manner  divested  according  to  law.      Appel- 
lant contends,  however,  that  the   will  devised  to  Homer 
B.  Hitt  one-third  of  the  entire  mass  of  property,  and  not 
one-third  of  each  aliquot  part,  and  that  a  court  of  equity 
should  treat  the  property  in  controversy  under  the  facts 
*bove  recited  as  belonging  to  the  infant  ward.     But  this 
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is  not  the  rule.  The  real  estate  owned  by  the  testatrix 
was  situated  in  at  least  two  different  states,  and  we  doubt 
if  it  is  possible  to  devise  real  property  so  situated,  as  that 
the  title  is  held  in  abeyance  until  an  accounting  is  had  by  the 
trustee  and  the  court  detormines  where  it  is.  Our  under^ 
standing  of  the  law  of  real  property  is  that  a  devise  of  thia 
character  vests  the  title  in  each  parcel  of  the  real  estate  aa 
provided  in  the  will,  to  wit,  one-third  absolutely  in  the 
husband,  and  the  other  two-thirds  in  him  as  trustee  for  the 
cestui  que  trust  for  the  uses  and  purposes  named.  While 
estates,  under  our  statutes,  may  be  created  to  commence 
at  a  future  day  (Oode,  section  2917),  the  title  is  and  must 
be  in  some  one  at  all  times.  And  so  it  follows  that  under 
the  will  of  Lucia  W.  Hitt^  Homer  B.  Hitttook  an  one- third 
interest  in  the  property  in  controversy,  absolutely,  at  the 
time  of  the  testatrix's  death.  This  he  did  not  dispose  of 
until  the  conveyance  to  plaintiff  under  orders  of  the  circuit 
court  of  Oook  county,  111.,  on  October  18,  1899,  which  waa 
long  after  defendants'  attachment  was  levied. 

But  it  is  argued  that  there  was  at  all  times  an  equity 
in  favor  of  the  cestui  qui  tru»t  and  his  guardian  to  have 
the  amount  of  Homer  B.  Hitt's  defalcations  made  a  charge 
2.   dbvalca-        upon  his  land,  and  that  this  equity  is  super- 

tion  of  trustee:  ,        ,.,         i.  ai*       /tt  "^x^       ^^',a%    k 

Ti^htaofben-   lor  to  the  claims  of  his   (Homer   B.    Hitv8> 

ficiary:  lien  -n.  . 

ofcreditora.  croditors.  This  presents  the  only  plausible 
theory  for  reversing  the  ruling  of  the  trial  court  It  should 
be  remembered  in  this  connection  that  the  real  estate  in 
controversy  was  not  acquired  with  trust  funds.  It  came 
to  Homer  B.  Hitt  directly  from  his  wife  under  the  provis-- 
ions  of  the  will  quoted,  and  has  in  no  manner  been  aug- 
mented by  the  proceeds  of  the  trust  estate.  If  it  could  be 
shown  that  any  part  of  the  trust  estate  went  into  this 
property,  or  that  it  was  acquired  with  funds  any  part  of 
which  belonged  to  the  cestui  que  tru&t^  doubtless  appellant 
should  have  the  relief  he  seeks  for  the  protection  of  his 
ward's  estate.     But  such  is  not  the  case.      According  to 
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plaintiff 's  own  showing,  the  money  received  by  Homer  B. 
Hit!  for  his  minor  child  was  squandered  or  appropriated 
to  his  own  use  and  benefii  In  such  case  there  is  no  equit- 
able lien  upon  or  title  to  the  real  estate  owned  by  him, 
which  was  derived  from  his  wife  under  the  will.  At  most, 
plaintiff  has  a  mere  equitable  right  to  sequester  the  real 
estate  owned  by  Homer  B,  Hitt  to  the  payment  of  the 
amount  of  the  proceeds  of  the  real  estate  held  by  him  in 
trust  which  he  squandered  or  otherwise  used  for  his  own 
benefits  But  this  equitable  remedy  will  not  prevail  over 
a  prior  attachment  by  another  creditor.  There  is  no  al- 
legation that  defendants  had  notice  of  the  proceedings  of 
the  courts  of  Oook  county.  111.,  and,  even  if  there  were, 
such  proceedings  were  long  after  they  had  begun  their 
attachment  proceedings,  and  were  therefore  not  binding 
upon  them.  A  mere  equitable  claim  or  right  will  not 
take  priority  over  an  attachment  levied  before  action 
brought  to  establish  the  claim  or  remedy.  Equitable  titles 
or  liens  may,  under  certain  circumstances,  be  protected, 
but  not  a  mere  inchoate  right  or  remedy.  Pomeroy's 
Equity  Jurisprudence  (2d  Ed. )  section  681.  There  seems 
to  be  no  ground  for  granting  plaintiff  a  priority  over  the 
attachment.  That  there  may  be  no  misconstruction  of 
this  opinion,  it  is  well  to  state  that  the  legality  of  the  at- 
tachment on  the  undivided  one-third  interest  in  the  prop- 
erty is  in  no  manner  questioned. 

The  ruling  on  the  demurrer  was  right.,  and  the  judg- 
ment is  AFFIRMED. 


Henry  Born  v.  The  Home  Insurance  Company,  Appellant-. 

Insurance:    cx)NTRAot:      what   law   governs.      The  law  of  the 

1      place  where  an  agreement  is  finally  consummated  will  govern 

the  contract,  unless  it  is  shown  that  the  same  was  to  be  i)er- 

formed  elsewhere. 

Contract  of  Insurance;     where  oomflbte,     Where  an  application 

a     for  insurance  is  taken  by  a  local  agent  and  sent  to  another 
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«tate  for  approval  by  a  general  agent  under  a  etipnlation  that 
it  shoald  not  be  binding  until  there  approved,  and  the  ai>- 
proval  is  there  made,  except  as  to  the  premium,  which  is 
increased  and  the  local  agent  so  notified,  the  contract  is  not 
complete  until  such  change  is  agreed  to  by  assured,  and  in  the 
absence  of  a  showing  that  he  accepts  by  letter  direct  to  the 
general  agent,  the  contract  will  be  considered  as  completed  at 
the  place  of  residence  of  the  local  agent. 

Same.     Where  a  contract  of  insurance  is  approved  in  part  by  the 
8     company  and  a  counter  proposition  made   as  to  tliat  part,  it 
becomes  effective  by  an    acceptance    of  the  change  by  the 
assured. 

Representation  of  Title,    A  statement  by  assured  in  his  application 
4     for  insurance  that  he  holds  an  equitable  title,  when  he  in  fact 
has  a  contract  for  the  land  which  he  has  pledged  as  security 
for  a  debt,  is  not  a  misrepresentation  as  to  title. 

Appeal  from  Cedar  District  Court.— Koisi.  W.  N.  Treich- 

LER,  Judge. 

Tuesday,  May  12,  1903. 

Action  on  a  fire  insurance  policy.  Trial  to  the  court, 
and  a  judgment  for  the  plaintiff,  from  which  the  defend- 
ant appeals.  —  AMnned. 

Mc  Vey^  Mc  Vey  cfe  Grhain  for  appellant. 

Smith  cfe  Smith  for  appellee. 

Sherwin,  J. — This  is  the  second  appeal  in  this  case. 
The  decision  on  the  first  appeal  is  reported  in  110  Iowa, 
379,  where  a  full  statement  of  the  facts  will  be  found.  We 
there  held  that  sections  1729  and  1730  of  McClain's  Code 
had  not  been  complied  with,  and  that  the  notice  sent  to 
the  plaintiff  was  not  suflScient  to  suspend  the  policy.  To 
avoid  the  effect  of  that  holding,  the  defendant  urges  that 
the  contract  is  an  Illinois  contract,  and  that  the  statute 
in  question  docs  not  apply  thereto  or  control  it  With 
this  contention  we  cannot  agree.  It  is,  of  course,  element- 
ary that  a  contract  is  never  made  until  the  minds  of  the 
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parties  meet,  and  they  have  agreed  to  exactly  the  same 
thing.  When  this  has  been  done,  the  place  where  the 
agreement  was  finally  consummated  becomes  the  place  of 
I.   Contract:     the  contract:  and,  unless  it  be  shown  that  it 

what  law 

governs.  was  the  intention  of  the  parties  that  it  should 
be  performed  at  some  other  place,  it  will  ordinarily  be 
governed  by  the  law  of  the  place  where  it  was  executed. 
The  plaintiff's  written  application  for  insurance  was  taken 
by  th«  defendant's  local  agent.  It  asRed  for  tornado  as 
well  as  fire  insurance,  and  the  agreed  premium  for  both 
was  $66,  for  which  the  plaintiff  executed  and  delivered  his 
notes  to  the.  agent.  Both  were  sent  by  the^  agent  to  the 
defendant's  Western  department  at  Chicago  for  approval. 
The  application  stipulated  that  no  liability  should  attach 
until  it  was  so  approved.  It  was  received  and  approved 
by  the  Chicago  department  in  all  respects,  except  as  to 
the  amount  of  the  premium.  This  was  raised  $8,  making 
the  combined  premium  $74,  instead  of  $66.  ihe  additional 
amount  was  charged  to  the  local  agent,  and  afterwards 
remitted  by  him  to  the  defendant — just  when  does  not 
appear.  The  policy  was  countersigned  at  Chicago  on  the 
28d  day  of  May,  1893,  and  afterwards  delivered  to  the 
plaintiff;  but  whether  by  letter  or  by  the  agent  who  took 
the  application  does  not  certainly  appear,  although  it  does 
appear  that  the  agent  kept  the  policy  in  his  safe  for  the 
plaintiff,  and  from  this  an  inference  may  perhaps  be 
drawn  that  it  was  delivered  to  the  plaintiff  by  him.  But 
however  this  may  be,  we  do  not  deem  it  controlling.  The 
real  question  is,  where  was  the  contract  completed? 

It  was  not  in  Chicago,    when  the  application   was 
received,  because  of  the  requirement  that  additional  pre- 
muim  be  paid,  and  it  could  not  have  been  completed  until 
a    Contract      *^^^  requirement  was  assented  to  by  the  plain- 
whS?^^'  tiff.     The  $8  was  charged  to  and  remitted  by 
^****'  the  agent,  and   there  is  absolutely   nothing 

indicating  any    correspondence    by    letter  between   the 
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plaintiff  and  the  defendant  relative  to  this  matter.     The 
agent,  then,  must  have  been  the  medium  through  whom 
information  was  conveyed  to  the  plaintiff  of  the  additional 
charge;  and,  if  this  be  true,  his  assent  thereto  must  have 
been  given  in  this  state,  and  the  contract  finally  completed 
here.     On  this  point  we  adopt  the  defendant's  quotation 
from  1  May,  on  Insurance  (4th  Ed.)  section  66:    ** It  fol- 
lows from  the  rule  that  the  contract  is  completed  when 
the    proposals  of    the  one    party    have    been    accepted 
by  the  other    by   some   appropriate  act    signifying    the 
acceptance,  that  the    place  of  the  contract  is  the  place 
of    the    acceptance.     And   if  an  agent,    residing  in  one 
Btate,   of  an   insurance    company,   resident  in    another, 
forwards  the  requisite  papers  to  the    home  oflSce,   and 
a  policy  is  thereupon  issued  and   mailed  directly  to  the 
applicant,   the  contract  is  a  contract  made   in  the   state 
where  the  home  office  is  situated ;  and,  since  the  accept- 
ance is  the  test  of  completion,  it  would  seem  that  a  trans- 
mission of  the  policy  by  mail  to  the  agent,  to  be  delivered 
by  him  to  the  applicant,  would  have  the  like  effect."   See, 
also,  same  vol.,  section  43;  Harden  v.  Hotel  Ins,    Co.^  85 
Iowa,    584;  Stephens   v.  Capital  Ins.    Co,,   87  Iowa,   283. 
In  Commonwealth  Mut.   Fire  Ins.    Co.  v.   Knahe  c6    Co. 
Mfg.  Co.,  171  Mass.  265  (50  N.  E.  Rep.  516),  it  was  held 
that  the  contract  was  a  Massachusetts  contract,  because  it 
was  completed  there,  and  a  delivery  of  the  policy  made  by 
letter  to  the  defendant's  agents.     In  Allgeyer  v.  State  of 
Louisiana,  165  U.  S.  578  (17  Sup.  Ut.   Rep.   427,  41  L.  Ed. 
882),  it  was  conceded   that  the  policy  was  a  New  York 
contract,   and  the  question  we  are  considering  was  not 
there  determined. 

The  agreement  that  no  liability  should  attach  until 

there  was  an  approval  of  the  application  by  the  defendant 

cannot,  alone,  change  the  situs  of  the  contract,   for  that 

meant  simply  that  the  company  should  not 

be  liable  until  it  had  approved  the  contract 
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made  by  its  local  agent;  and  when  it  disapproved  it  in 
part,  and  made  a  counter  proposition,  which  was  accepted 
by  the  plaintiff,  it  would  be  idle  to  contend  that  it  must 
reaffirm  its  own  act.  This  was  an  Iowa  contract,  controlled 
by  the  statute  in  question. 

It  is  said  that  the  plaintiff  misrepresented  his  title, 

and    that    he    mortgaged    a    part  of    the    property   in 

violation   of  his  contract.      He  stated  that    he  had  an 

equitable  title,  and  this,  we  think,  was  true.     He  held 

RBP11B8BNT-  *  contract  for  the  land,  which  he  had  pledged 

ATioNofutic.  ^g  security  for  a  debt.    Surely  his  title,  under 

the  contract,  was  correctly  stated,  and  the  fact  that  he 

had  pledged  this  interest  did  not  change  its  character. 

Moreover,  the  defendant's  agent  who  took  the  application 

had  full  knowledge  of  the  exact  condition  of  his  title,  and 

by  that  the  defendant  is  bound.    Jordan  v.  State  Ins.  Co.^ 

64  Iowa,  216;  Siltz  v.  Hawkey e  Ins,   Co.^  71  Iowa,  710; 

Scott  V.  Ins.  Co.^  98  Iowa,  67.      The  contention  that  the 

property   was  mortgaged   was    settled  adversely   to  the 

defendant  on  the  first  appeal,  and  is  the  law  of  the  case. 

The  judgment  is  affirmed. 


Lord,  Owen  &  Company,  Appellant,   v.   Harry  L.    Wood, 

Appellee. 

Attachment:  objeotion  to  sale :  damages:  estoppel.  After 
X  levy  of  attachment,  the  sheriff  summoned  a  jury  to  determine 
the  danger  of  depreciation  in  yalne  of  the  attached  goods, 
before  whom  defendant  appeared  and  protested  against  a  sale. 
Held^  defendant  was  not  estopped  by  such  appearance  from 
claiming  damages  for  a  wrongful  attachment  after  such 
protest. 

Wrongful    Attachment:       statement    of  OREorroft:       bvidenoe. 
2     Where  a  wrongful  attachment  is  an  issue  and  malice  is  al- 
leged, a  conversation  with  the  creditor  at  the  time  the  debt 
was  incurred  regarding  the  date  of  xmyment  is  admissible. 
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Evidence:  8Ti.tem£Nts  of  attobnet's  clerk :  admissibility  of. 
8  The  statement  of  a  clerk  employed  in  an  attorney's  office^ 
who  has  actual  charge  of  the  collection  of  tlie  account  and 
who  authorizes  the  attachment,  which  is  subsequently  ap- 
proved  by  the  attorney,  relating  to  the  grounds  of  the  attach* 
ment,is  admissible  against  the  client  in  a  suit  for  wrongful 
issuance  and  levy  of  tlie  writ. 

Wrongful  Attachment:  instruction.  On  an  issue  for  wrongful 
4  attacliment,  an  instruction  that  if  the  jury  find  that  plaintiff 
**did  not  believe  or  had  no  reasonable  ground  for  believing' *^ 
that  defendant  was  about  to  wrongfully  dispose  of  his  prop 
erty,  the  attachment  was  wrongful,  and  a  recovery  may  be 
had,  is  error,  as  it  ignores  the  fact  that  defendant  must  also 
prove  that  the  ground  of  the  attachment  was  in  fact  untrue. 

Measure  of  Damages:  instruction.  In  case  of  a  wrongful  at- 
6  tAchmcnt,  the  rent  of  a  building  for  which  defendant  waa 
liable  and  in  which  he  was  conducting  his  business  at  the 
'time  of  .the  attachment,  and  tlie  value  of  defendant's  time 
in  the  particular  business  in  which  he  was  engaged  are  proper 
elements  of  damage,  and  an  instruction  not  in  accordance  here- 
with is  error. 

Appeal  from  Wright  District  CourU—Ho^.  J.  R.  Whitaker, 

Judge. 

Tuesday,  May  12,  1903. 

Action  by  plaintiff,  a  copartnership,  aided  by  an  at^ 
tachment,  on  an  account  for  merchandise  sold  and  delivered 
t'j  defendant.  The  answer  admits  the  account  sued  upon,, 
and  in  a  separate  count  sets  up  a  counterclaim,  based  on 
the  attachment  bond,  for  damages  alleged  to  have  been 
caused  by  the  wrongful  suing  out  of  the  writ  A  jury 
trial  was  had,  resulting  in  a  verdict  in  favor  of  defendant* 
Judgment  was  rendered  on  the  verdict,  and  plaintiff  ap- 
peals.— Reversed. 

Birdsall  cfe  Birdsall  for  appellant 

Filkins  (&  SchaiFter  for  appellee. 

Bishop,  0.  J. — At  the  time  in  question  appellee  was  a 
retail  druggist  doing  business  at  Woolstock,  Wright  county^ 
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The  attachment  writ  was  levied  upon  his  stock  of  goods, 
and  the  sheriff  took  possession  of  the  store.  This  occurred 
January  17,  1901.  After  the  counterclaim,  which  included 
an  item  of  damages  for  depreciation  in  value  and  injury 
to  the  stock,  was  filed,  and  on  February  20,  1901,  the 
plaintiff  applied  to  the  sheriff  for  an  order  for  the  sale  of 
the  attached  property  in  accordance  with  the  provisions  of 
chapter  101,  Acts  27th  General  Assembly.  Pursuant 
thereto  the  sheriff  summoned  a  jury,  which  met  and 
examined  the  stock  and  returned  a  finding  to  the  effect 
that  it  was  not  necessary  to  dispose  of  the  stock.  The  de- 
fendant appeared  before  such  jury  and  protested  against 
a  finding  in  favor  of  a  sale.  Thereafter  the  plaintiff  filed 
a  reply  in  which  was  pleaded  such  action  on  the  part  of 
defendant,  and  alleging  that  he  became  thereby  estopped 
from  claiming  damages  for  any  further  depreciation  in  the 
value  of  the  stock  of  goods.  To  such  reply  the  defendant 
file  1  a  demurrer,  based  upon  the  ground  that  the  facts  as 
pleaded  are  not  sufficient  to  constitute  an  estoppel,  and 
this  was  sustained.  During  the  progress  of  the  trial  the 
plaintiff  offered  in  evidence  the  affidavit  and  notice  to 
defendant,  pursuant  to  which  the  sheriff's  jury  was  im- 
paneled; also  the  written  finding  of  such  jury.  These 
were  objected  to  as  incompetent  and  immaterial  and  the 
objection  was  sustained.  Errors  are  assigned  upon  the 
ruling  sustaining  the  demurrer  and  sustaining  the  objec- 
tion to  the  evidence  offered,  and  such  rulings  may  be  con- 
sidered together. 

The  provisions  of  the  statute  referred  to  in  substance 
are  that  when  the  plaintiff  makes  affidavit  that  the  at- 
tached goods  are  iu  danger  of  serious  and  immediate  waste 
I.  OBjKCTioN  and  decay  or  that  the  keeping  thereof  will 
ages:  ©Btoppei.  necossarily  be  attended  with  such  expense  as 
greatly  to  depreciate  their  value,  the  sheriff  may  summon 
a  jury  to  examine  the  same,  and  shall  give  notice  to  de- 

VoL.  120  Iowa.— 20. 
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fendant,  who  may  appear  and  have  a  personal  hearing. 
If  the  jury  are  of  the  opinion  that  the  property  should 
soon  be  disposed  of,  they  shall  specify  a  day  beyond  which 
the  same  should  not  be  kept,  etc.     As  we  have  seen,  the 
defendant  in  this  case  did  appear  and  protested  against 
ti  finding  in  favor  of  a  sale.     But  we  cannot  agree  that  by 
such  conduct  he  became  estopped  from  making  claim  for 
damage  growing  out  of  a  depreciation  in  the  value  of  the 
goods  thereafter  occurring.     His  attitude  from  tho  begin- 
ning had  been  one  of  protest  because  of  the  alleged  wrong- 
ful seizure  of  his  stock.      His    appearance   before   the 
pheriflf's  jury  amounted  to  nothing  more  than  a  continua- 
tion of  his  protest.     On  the  other  hand,  if  the  issuance  of 
the  writ  of  attachment  and  the  levy  thereof  were  wrong- 
ful, the  plaintiff  cannot  complain  if  it  be  held  responsible 
for  all  natural  and   proximate  damages  resulting  there- 
from.    Certainly  it  might  shield  itself  behind  a  consent 
given  by  the  defendant,  but  no  reason  occurs  to  us  for 
holding  that  it  could  with  like  result  take  refuge  behind 
an  express  and  emphatic  protest.     Nor  can  it  be  said,  as 
contended  for  by  counsel  for  appellant,  that  by  his  protest 
the  defendant  prevented  a  sale  of  the  goods,  which  being 
had,  would  have  cut  off  any  farther  waste  or  deterioration, 
and  therefore  the  plea  of  estoppel  should  be  upheld.     The 
grounds  of  the  protest  made  do  not  appear,  but,  consider- 
ing the  attitude  of  defendant,  it  is  fair  to  presume  that  he 
was  objecting  to  the  interference  with  his  business  and  a 
summary  disposition  of  his  property  at  forced  sale.    More- 
over,   the   conclusion  that    the  finding  of  the  jury    was 
influenced  by  the  protest  is  unwarranted.     The  province 
of  the  jury  was  confined  to  a  determination  of  the  question 
whether  an  immediate  sale  was  required  in  view  of  the 
character  and  condition  of  the  property.     Upon  this  ques- 
tion the  jury  might  consider  evidence  offered  and  hear 
arguments,  but  the  protest  made  could  have  no  bearing. 
So  too,  it  is  not  contended  that  the   plaintiff  changed  its 
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position,  or  otherwise  acted  dterimentally  to  its  own 
interest,  by  reason  of  the  conduct  of  defendant  as  alleged, 
and  there  can  be  no  estoppel  where  such  is  not  made  to 
appear.  Morris  v.  Sargent^  18  Iowa,  90;  Tufts  v.  Mc- 
Clure^  40  Iowa,  817. 

11.     The  defendant  and  his  mother  were  permitted  to 

testify,  over  the  objection  of  plaintiflF,  to  a  conversation 

had  with  one  member  of  the  plaintiflF  firm  on  the  date 

a.   wkonopul     when  the  account  in  question  was  first  opened 

statement  of  upon  the  subject  of  the  time  within   which 

creditor:  * 

eridcnce.  defendant  would  be  expected  to  pay  for  goods 
thereafter  purchased  by  him  on  credit  In  this  there  was 
no  error.  Malice  was  alleged  in  the  pleading  filed  by 
defendant,  and  all  matters  directly  connected  with  the 
conduct  of  the  business  transactions  had  between  them 
was  relevant  to  the  issue  thus  tendered. 

Complaint  is  also  made,  based  upon  the  admission  in 
evidence  of  certain  declarations/made  by  one  A.  G.  Wam- 
bach.  These  had  relation  to  the  grounds  for  the  attach- 
3.    kvidencb:     ment.     It  appears  that  the  plaintiflF  firm  was 

attorney's      a  resident  of  Chicago.     It  sent  the  claim  here 

clerk:  ad- 

missibiiity  of.  in  suit  to  George  Wambach,  an  attorney  at 
Webster  City,  this  state.  At  the  time  such  claim  arrived, 
George  Wambach  was  absent  from  home,  his  oflSce  being 
in  charge  of  his  son  A.  G.  Wambach.  The  latter  was  not 
an  attorney,  but  he  took  charge  of  the  claim,  and  went  to 
Woolstock  several  times  making  eflForts  to  collect  it.  He 
caused  the  petition  for  attachment  to  be  prepared  by 
another  attorney,  and  furnished  the  information  upon 
which  the  allegations  thereof  were  based.  Upon  the 
return  of  the  father,  the  facts  were  laid  before  him  by  his 
son,  and  thereupon  the  petition  was  filed,  and  the  writ 
caused  to  issue.  In  one  connection  the  said  George  Wam- 
bach swears  that  in  so  doing  he  acted  upon  the  informa- 
tion furnished  by  his  son,  who  was  connected  with  him  in 
business,  and  who  acted  as  agent  for  plaintiflF  in  the  mat- 
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ter  of  suing  out  such  attachment.  In  view  of  the  facta 
thus  appearing,  we  are  clearly  of  the  opinion  that  what 
was  said  and  done  by  A.  G.  Wambach  was  competent  and 
material  as  bearing  upon  the  question  of  the  existence  of 
grounds  for  the  attachment,  and  the  belief  of  plaintiff 
with  respect  thereto.  Plaintiff  does  not  repudiate  the 
attachment  as  unauthorized,  and  A.  G.  Wambach,  the 
clerk  or  associate  of  his  father  in  business,  alone  acted  in 
the  premises  up  to  the  time  of  filing  the  petition.  The 
case  is  unlike  that  presented  in  Antrobua  v.  Sherman^  65 
Iowa,  280,  cited  and  relied  upon  by  appellant.  There  the 
attorney  holding  a  claim  for  collection,  without  the 
knowledge  or  consent  of  his  client,  sent  such  claim  to  a 
firm  of  attorneys  in  another  county,  and  it  was  held  that 
the  client  was  not  liable  for  the  acts  of  the  latter.  Here 
the  business  was  transacted  from  the  office  to  which  the 
claim  was  sent,  and  by  one  regularly  employed  in  such 
office.  Clients  cannot,  in  reason,  expect  that  every  act  in 
connection  with  the  business  affairs  intrusted  by  them  to 
an  attorney  will  be  done  by  him  personally.  In  the  very 
nature  of  things,  much  of  the  detail  work  must  be  done 
by  assistants  under  the  supervision  of  such  attorney.  To 
say  that  for  the  particular  acts  done  by  such  an  assistant 
the  client  is  under  no  responsibility,  might  lead  to  the 
gravest  abuses.  It  is  our  conclusion  that  there  was  no 
error  iu  the  rulings  complained  of. 

III.  The  court  gave  to  the  jury  an  instruction  as  fol- 
lows: **So,  if  you  find  by  the  preponderance  of  the  evi- 
dence that  at  the  time  the  plaintiffs  sued  out  said  writ  of 
4.  Wrongful  attachment  agaiust  the  defendant,  they  did 
instruction.*  not  beliove,  or  had  no  reasonable  grounds  for 
believing,  that  the  said  defendant  was  about  to  dispose  of 
his  property  with  intent  to  defraud  his  creditors,  then  the 
suing  out  of  the  attachment  would  be  wrongful,  and  the 
plaintiff  is  liable  to  the  defendant  on  his  counterclaim  for 
actual  damages  sustained."    The  giving  of  such  instruc* 
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tion  was  error.  The  allegation  of  the  petition  is  that  *'the 
defendant  is  about  to  dispose  of  his  property  with  intent 
to  defraud  his  creditors."  If  that  allegation  be  true  in 
point  of  fact,  or  if  the  plaintiff  have  reasonable  grounds 
for  believing  the  fact  to  be  true  as  alleged,  there  can  be 
no  recovery  of  damages  on  account  of  the  issuance  of  the 
attachment,  as  the  same  would  not  be  wrongful.  Vorse  r. 
Phillips^  37  Iowa,  428;  Deere  v.  Bagley^  80  Iowa,  205; 
McCormick  H,  M.  Co.  t>.  ColUver^  75  Iowa,  559.  In  the 
case  last  cited  an  instruction  similar  to  the  one  given  in 
the  case  before  us  was  under  consideration,  and  the  court 
said:  "The  burden  of  proof  is  on  the  one  alleging  the 
wrongfulness  of  the  act  of  suing  out  of  the  writ,  and  to 
establish  his  allegation  he  must  prove  not  only  that  the 
party  who  caused  it  to  be  issued  had  no  reasonable  grounds 
for  believing  that  the  allegations  upon  which  it  was  issued 
were  true,  but  that  they  were  not  true  in  fact.  Under 
the  instruction  in  question  defendant  was  allowed  to  re- 
cover on  proof  of  but  one  of  these  states  of  fact."  We  are 
not  able  to  agree  that,  in  view  of  the  other  instructions 
given,  the  one  in  question  could  not  have  been  prejudicial. 
It  is  very  easy  to  see  that  the  jury  may  have  taken  it  as 
their  guide  in  arriving  at  a  conclusion. 

IV.  The  giving  of  the  thirteenth  instruction  is  as- 
signed as  error.  It  is  as  follows:  "Such  actual  damages 
would  be  the  damages,  if  any,  shown  by  the  evidence  to 
5.  Measure  of  the  property  levied  upou  whilo  in  the  hands 
instruction,  of  the  Said  sheriff,  and  up  to  the  present 
time;  the  rent  of  the  building  in  which  said  property  is 
located  from  the  time  said  levy  was  made  and  possession 
taken  by  the  sheriff  up  to  the  present  time,  at  the  agreed 
rental  price  to  be  paid  for  the  same,  provided  you  find 
that  the  defendant  is  liable  to  the  owner  of  said  building 
for  the  rent  of  the  same  during  said  time;  and  the  reason- 
able wages  or  value  of  his  time  that  the  defendant 
has    lost    during    the    time    that    tho    sheriff   has    said 
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property  in  his  possession,  up  to  the  present  time,  and  by 
reagon  of  the  defendant  not  being  able  to  obtain  other 
employment,  if  the  evidence  shows  such  facts."  The  in- 
struction is  correct  as  far  as  the  same  has  relation  Uj  the 
question  of  rent  of  the  store  building.  Actual  damages 
are  intended  to  be  compensatory  only,  and,  if  the  defend- 
ant be  made  whole,  whether  the  amount  of  his  damage  be 
much  or  little,  he  must  and  can  well  be  satisfied.  On  the 
other  hand,  the  plaintiff,  in  suing  out  the  attachment  and 
giving  the  bond,  in  effect  agrees  that  he  will  respond  by 
payment  of  all  actual  damages  in  point  of  fact  sustained 
by  defendant,  in  case  it  shall  be  held  that  the  issuance 
and  levy  of  the  writ  was  wrongful.  We  are  of  the  opin- 
ion, however,  that  the  instruction  is  wrong  in  so  far  as  it 
relates  to  the  time  alleged  to  have  been  lost  by  defendant. 
It  seems  to  us  that,  if  plaintiff  is  liable  at  all,  the  measure 
of  damages  for  lo3S  of  time  must  be  limited  to  the  value 
of  his  time  in  the  particular  business  in  which  he  was 
engaged.  Such  damages  cannot  be  measured  by  what  he 
might  have  earned  by  working  for  some  one  else,  or  at 
some  other  place.  The  question  is  not  what  he  was  capa- 
ble of  earning,  but  what  has  he  lost? 

Other  errors  assigned  will  not  be  likely  to  arise  upon 
a  retrial,  and  for  that  reason  need  not  be  discussed.  For 
the  errors  pointed  out,  the  judgment  must  be  and  it  is 

REVERSED. 


T.   0,   Hendryx  v.   Wm.   M.  Evans  and    H.   N.   Moorf, 

Appellant. 

Title  on  Execution  Sale  Under  Nebraska  Law.      Under  the   laws 
1     of  Nebraska  the  title  to  real  estate  of  a  purchaser  at  an  exe- 
cution sale  is  not  complete  until  the  same  is  confirmed  by  the 
court. 

Same:     when  deed  may  issue.       The  purchaser  at  an   executioii 
3     sale  in  Nebraska,  where  the  sale  has  been  confirmed  by  the 
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court,  is  entitled  to  a  sheriff's  deed  at  any  time  before  the 
filing  of  a  petition  in  error,  notwithstanding  the  execution  of 
a  supersedeas  bond,  under  section  590,  Revised  Statutes  of 
Nebraska. 

Good  Faith  Purchaser.     A  creditor  acquiring  a  sheriff*  s  deed  at  a 

3  lawful  sale  is  a  good  fait)i  purchaser. 

Release  of  Surety:     evidence.     Where  property  of  the  prinoipal 

4  debtor  has  come  under  the  control  of  a  creditor,  either  by  a 
voluntary  act  of  the  debtor  or  by  legal  process  for  the  purpose 
of  application  to  the  debt,  a  voluntary  relinquishment  of 
such  security  will  discharge  a  surety  from  liability  to  an 
extent  corresponding  witli  its  value.  Evidence  considered 
and  held  to  release  tlie  surety  under  the  above  rule. 

Laws  of  Another  State:     opinion  of  its  courts.       Courts   of   one 

5  state  will  not  take  judicial  notice  of  laws  of  another,  but 
the  opinions  of  a  court  of  last  resort  in  construing  its  statutes 
are  entitled  to  weight. 

Appeal  from   Montgomery  District   Court, — Hon.  A.    B. 
TnoRNKLL,  Judge. 

Tuesday,  May  12,  1903. 

The  plaintiff  demanded  judgment  on  two  promissory 
notes  of  $],000  each,  executed  February  25,  1896,  by  Wil- 
liam M.  Evans  and  H.  N.  Moore,  payable  in  one  and  two 
years,  and  bearing  interest  at  the  rate  of  six  per  cent,  per 
annum.  Moore  only  was  notified,  and  in  his  answers 
admitted  liability  but  for  certain  defenses  interposed. 
After  the  evidence  had  been  introduced,  verdict  was 
directed  for  the  plaintiff.  From  judgment  entered  thereon 
the  defendant  appeals. — Reversed. 

C.  E,  Richards  and  P,  W.  Richards  for  appellant. 

T,  J.  Hysham  and  Holmes  <t  Morgan  for  appellee. 

Ladd,  J. — The  defendant  Moore  signed  the  two  notes 
in  suit  as  surety  for  his  son-in-law,  Wm.  M.  Evans,  and 
admits  his  liability  thereon,  unless  released  by  proceed- 
ings in  the  courts  of  Nebraska  against  Evans.      Plaintiff 
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began  an  action  against  the  latter  in  the  district  court  of 
Sarpy  county  of  that  state,  January  13,  1898,  for  the 
amount  owing  on  these  notes,  aided  by  a  writ  of  attach- 
ment, which  was  levied  upon  Evan's  real  estate.  Evans 
lileJ  answer,  anti,  upon  trial,  judjirment  was  rendered 
against  both,  November  18th  of  tlie  same  year,  including 
an  order  sustaining  the  levy  of  the  writ  of  attachment  and 
directing  a  sale  of  the  property.  No  notice  was  served  on 
Moore,  and  the  judgment  as  to  him  was  void  for  want  of 
jurisdiction.  Special  execution  issued,  and  said  property 
was  sold  by  the  sheriff  to  the  plaintiff",  January  30,  1899. 
He  thereupon  applied  to  the  court  for  a  confirmation  ol 
the  sale,  in  accordance  with  the  practice  of  that  state, 
February  27,  and  the  court  entered  the  required  order  of 
confirmation  March  15th,  notwithstanding  objections  in- 
terposed by  Evans,  who  filed  a  supersedeas  bond  April  3d, 
and  perfected  his  appeal  therefrom.  Entirely  without  his 
authority,  Moore's  name  was  attached  to  the  petition  in 
error  and  the  supersedeas  bond.  The  twelfth  error  relied 
on,  in  eft'ect  that  the  affidavit  of  publication  of  notice  of 
sale  was  insufficient,  was  confessed  by  plaintiff  in  Septem- 
ber, 1900,  and  on  his  motion  the  order  of  confirmation  was 
reversed,  and  in  pursuance  thereof  the  sale  set  aside  by 
the  district  court,  December  17th  following.  Long  prior 
to  this,  February  15,  1896,  Evans  had  executed  a  mortgage 
on  the  real  estate  attached  to  one  Phillips,  securing  the 
payment  to  him  of  $4,000,  which  mortgage  was  not  recorded 
until  October  24,  189D.  Evans  was  solvent  in  1898,  but 
insolvent  at  the  beginning  of  the  present  action. 

The  appellant  insists  that,  by  the  levy  upon  and  sale 
of  the  real  estate,  plaintiff  acquired  security  for  the  satis- 
faction  of  tlie  notes,  that  this  was  lost  by  his  failure  to 
1.  TiTi.Konex-  proHiptlv  procuro  and  record  a  sheriff^'s  deed, 
TrTd^r  Ne^^^  thereby  obtaining  title  freed  from  the  lien 
braskaiaw.  ^j  ^,^^  Phillips  mortgage,  and  that  because  of 
Buch  want  of  diligence  the  defendant  as  suretv  is  relieved 
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from  liability,  save  for  a  small  sum  not  covered  by  the 
sale.  Under  the  laws  of  Nebraska,  the  sale  of  real  estate 
by  the  sheriff  under  execution  is  not  regarded  as  complete 
until  confirmed  by  the  court,  and  an  appeal  is  allowed 
from  the  order  of  confirmation.  See  section  498,  page  478, 
Revised  Statutes,  Neb.  Said  the  Supreme  Court  of  that 
state  in  State  Bank  v.  Green,  10  Neb.  130  (4  N.  W.  Rep. 
042):  "Under  bur  law  governing  sales  of  real  property 
under  execution,  the  title  of  the  purchaser  depends  en- 
tirely upon  the  sale  being  finally  confirmed  by  the  court 
under  whose  process  it  was  made,  and  until  this  was  done 
the  rights  of  the  execution  debtor  are  not  certainly 
divested."  This  was  cited  with  approval  in  Lamb  v. 
5Aerm77?,  19  Neb.  687  (28  N.  W.  Rep.  319).  In  State  v. 
Green,  8  Neb,  299  (1  N.  W.  Rep.  210),  in  holding  orders  of 
confirmation  appealable,  it  was  said  that  **no  title  passes 
by  the  sale  until  it  is  confirmed,  and  the  same  rule  applies 
to  the  sales  under  execution."  In  Yeazel  v.  White,  40 
Neb.  432  (58  N.  W.  Rep.  1020,  24  L.  R.  A.  449),  the  court, 
after  reviewing  previous  decisions,  concluded  that  "the 
legal  title  of  Einspahr  to  the  land  sold  was  not  divested, 
nor  did  Yeazel  acquire  the  legal  title  to  such  real  estate, 
until  the  delivery  to  him  of  the  sheriff's  conveyance  made 
in  pursuance  of  the  order  of  confirmation  of  sale."  As 
said  by  Judge  Brewer  in  Young  v.  Deputron  (C.  C,)37 
Fed.  Rep.  46,  approved  in  the  same  case  on  appeal  in 
Deputron  v.  Young,  134  U.  S.  241  (10  Sup.  Ct.  Rep.  639, 
33  L.  Ed.  923):  "It  is  settled  law  of  Nebraska  that  the 
title  of  a  purchaser  at  an  execution  sale  depends  not  alone 
upon  his  bid  or  payment  of  the  purchase  money,  but  upon 
the  confirmation  of  the  court  of  the  sale."  See,  also  Allen 
V.  Elderkin,  62  Wis.  627  (22  N.  W.  Rep.  842),  and  Mc- 
Bain  v.  McBain,  15  Ohio  St.  337  (86  Am.  Dec.  478),  cited 
in  the  opinions  mentioned. 

This  sale  was  confirmed  in  the  district  court  March  15, 
1899,  and  at  that  time  the  plaintiff  was  entitled  to  a 
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sheriff's  deed  which  would  have  conveyed  to  him  the  judg- 
2.  Same:  when    ment  defendant's  interest  in  the  land,   and 
issue.  ** vested  in  the  purchaser  as  good  and  perfect 

an  estate  in  the  premises  therein  mentioned  as  was  vested 
in  the  party  at  or  after  the  time  when  such  land  and  tene- 
ments became  liable  to  the  satisfaction  of  the  judgment." 
Sections  499,  500,  page  478,   Revised  Statutes,  Nebraska. 
The  plaintiff  was  not  prevented  from  obtaining  this  deed 
by  the  filing  of  the  supersedeas  bond,  for  the  statute  of 
Nebraska  provides  that,   before   such  undertaking  shall 
operate  to  stay  execution  of  the  judgment  or  order,   a 
petition    in  error  must  be  filed  in   the   appellate  court. 
Section  590,  page  498,  Revised  Statutes,  Nebraska.     The 
petition  was  not  filed  until  October  12,  1899.     Until  that 
time  he  was  at  liberty  to  procure  the  deed  and  place  it 
upon  record,  thereby  acquiring  title  freed  from  the  lien  of 
Phillips,  and  subject  only  to  the  contingency  of  a  reversal 
of  the  order  of  confirmation  by  the  Supreme  Court;  for 
the  rule  prevailing  in  Nebraska  is  that  a  prior  unrecorded 
deed  or  mortgage,  executed  in  ^ood  faith  and  for  a  valu- 
able consideration,  will  take  precedence  of  a  conveyance 
based  on  a  sheriff's  sale  made  under  attachment  or  execu- 
tion,  if  recorded  before  evidence  of  title  based  on   the 
judicial  sale  is  recorded;  otherwise,  if  recorded  afterwards. 
Sheasleyv.  Keens,  48  Neb.  57  (66  N,  VV.   Rep.   1010);  and 
cases  cited.      This  necessarily  follows  from  the  wording 
of  section  4108  of  the  Compiled  Statutes:     ''All  deeds, 
mortgages  and  other   instruments  in   writing  which  are 
required  to  be  recorded,  shall  take  effect  and  be  in  force 
from  and  afler  the  time  of  delivering  the  same  to  register 
of  deeds  for  record,  and  not  before,  as  to  all  creditors  and 
subsequent  purchasers  in  good  faith  without  notice;  and 
all  such  deeds,  mortgages  and  other  instruments  shall  be 
adjudged  void  as  to  all  such  creditors  and  subsequent  pur- 
chasers  without  notice,  whose  deeds,  mortgages  and  other 
instruments  shall  be  first  recorded;  provided  that  such 
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deeds,  mortgages  or  instruments  shall  be  valid  between 
the  parties.'*  The  fact  that  an  appeal  may  be  taken  from 
the  order  of  confirmation  can  make  no  difference.  It 
continues  in  full  force,  notwithstanding  the  appeal,  until 
reversed.  Creighton  v.  Keith^  50  Neb.  810  (70  N.  W.  Rep. 
407);  Watson  V.  Richardson^  110  Iowa,  698.  And  upon 
affirmance  the  order  stands  ratified  and  confirmed  as 
originally  entered,  and  the  rightsof  the  parties  necessarily 
relate  back  to  that  time. 

That  a  creditor  acquiring  a  sheriff's  deed  in  pursuance 
of  a  lawfully  conducted  sale  on  a  valid  judgment  is  a  good- 
faith  purchaser  for  value  and  entitled  to  protection  is  not 
5.  Good  faith      opon    to    question   in  this   state   (Oower  v. 
Pttichaser.      Doheuey,   83    Iowa,   86),  and   we   think  the 
same  rule  finds  approval  in  Sheasley  v.  Keens^  supra^  and 
like  decisions  in  Nebraska.     Upon  reversal  without  fault 
of  the  creditor  he  would  doubtless  not  be  entitled  to  pro- 
tection, and  a  new  sale  had,  the  same  as  though  none  had 
preceded  it.     But  the  reversal  was  of  the  plaintiff's  pro- 
curement.    As  he  failed  to  take,  and  record  the  sheriff's 
deed  to  which  he  was  entiled,  the  recording  of  Phillips' 
mortgage,  October  24,  1899,  gave  the  latter  priority  over 
his  judgment,  and  manifestly  this  is  what  led  him  to  pro- 
cure the  pro  forma  order  of  the  reversal  in  the  Supreme 
Court  by  confessing  an  error  in  the  order,  presumed  to 
have  been  correct,  which  he  knew,  and  the  transcript  con- 
clusively demonstrated,  did  not  exist.     The  very  purpose 
was  to  shield  him  from  the  result  of  his  delinquency  in 
not  perfecting  title  to  the  land  before  the  recording  of  the 
Phillips  mortgage.      In  these  circumstances,  neither  the 
reversal  nor  subsequent  order  of  the  district  court  of  Sarpy 
county  in  pursuance  thereof  setting  aside  the  sale  afford 
any  protection  against  the  charge  of  negligence.     As  con- 
tended, the  lien  of  judgment  continued  as  before,  but  sub- 
ject to  that  of  Phillips'  mortgage,  the  bona  iides  of  which 
was  not  put  in  issue.     To  the  extent  of  the  amount  due 


316  Hendbtx  v.  Evans.  [120  Iowa 

thereon,  exceeding  the  sum  owing  on  these  notes,  then, 
the  security  acquired  by  the  levy  on  the  real  estate  has 
been  impaired.  The  record  indicates  this  could  have 
been  avoided  by  the  procurement  and  recording  of  the 
sheriff's  deed. 

Was  the  omission  to  do  so  such  negligence  as  will  re- 
lieve  defendant  from  laibility  to  the  extent  of  the  conse- 
quent loss?  The  plaintiff  could  not  have  been  deceived  by 
♦.  RBLEASEof     the  judgment  entered  against  Moore,  for  no 

surety:  evi- 

dcnce.  property  of  his  was  attached,  and  the  service 

of  notice  was  by  publication.  The  judgment  was  there- 
fore void  upon  its  face.  Not  having  been  a  party  to  the 
judgement  against  Evans,  and  having  made  no  objection  to 
bhe  confirmation  of  the  sale,  Moore  was  a  stranger  to  the 
record,  and  not  in  a  situation  to  appeaL  So  that,  while 
Hendryx  may  not  have  known  that  the  filing  of  the 
petition  In  error  was  wholly  without  authority,  he  did 
know  that  Moore  was  not  a  proper  party  to  the  appeal, 
and  had  no  right  to  be  heard.  In  these  circumstances,  his 
connection  witli  the  record  furnished  Hendryx  no  excuse 
for  not  perfecting  his  title  to  the  land  under  the  sale.  It 
must  be  held  that,  in  omitting  to  procure  and  to  record 
the  sheriff's  deed  within  the  nearly  seven  months  that  this 
might  have  been  done,  the  plaintiff  was  negligent,  and  did 
not  properly  protect  the  security  he  had  acquired  through 
the  process  of  the  court.  When  property  of  the  principal 
has  come  under  the  control  of  the  creditor,  either  by  vol- 
untary act  of  the  debtor  or  by  process  sued  out  by  the 
creditor  for  the  purpose  of  being  applied  on  the  debt,  a 
voluntary  relinquishment  thereof  will  discharge  the  secur- 
ity to  an  extent  corresponding  with  its  value.  City  of 
Maquoketa  v.  Willey^  35  Iowa,  328.  The  plaintiff  was  not 
bound  to  put  his  notes  in  judgment  against  Evans,  nor, 
having  done  so,  was  he  required  to  cause  execution  to  be 
levied.  After  having  done  all  this,  however,  he  cannot  be 
permitted  to  surrender  any  security  acquired  to  the  detri- 
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ment  of  the  surety  without  the  latter's  consent.  His  duty 
is  to  exercise  active  diligence  in  preserving  liens,  but  not 
in  acquiring  them,  unless  his  contract  so  exacts.  This 
much  is  settled  by  the  decision  last  cited,  notwithstanding 
the  conflict  of  authorities  elsewhere.  To  the  same  efl'ect, 
see  Sherradenv.  Parker^  24  Iowa,  28;  Whitehouse  ^.  Ameri- 
can Surety  Co,^  117  Iowa,  328,  and  Read  v.  American 
ISurety  Co.^  117  Iowa,  591. 

This  is  on  the  theory  that  the  creditor  thereupon  be- 
comes invested  with  the  obligations  of  a  trustee  in  respect 
to  the  lien,  and  any  neglect  which  results  in  depriving  the 
surety  of  the  benefits  of  the  security  thus  acquired  and  of 
the  advantage  of  subrogation  thereto  will,  to  the  extent  of 
the  loss,  relieve  him  from  liability.  For  the  surety  is  en- 
titled, upon  the  payment  of  the  debt,  to  be  subrogated  to 
the  rights  of  the  creditor  in  all  securities  acquired  by  him 
at  any  time  for  the  satisfaction  thereof,  and,  if  this  right 
is  rendered  unavailing  by  the  negligent  omission  or  com- 
mission of  some  act  of  the  creditor  which  was  essential  to 
the  protection  of  such  securities,  he,  rather  tlian  the 
surety,  should  suffer  the  loss.  The  law  doubtless  permits 
the  creditor  to  remain  passive  when  his  inaction  does  not 
impair  the  security,  or  when  the  circumstances  are  such 
that  the  surety  may  protect  himself;  but,  when  something 
is  essential  to  be  done  by  him  in  order  to  save  or  preserve 
the  security,  the  better  opinion  is  that  diligence  should  be 
exacted.  The  distinction  is  illustrated  by  the  rule  hold- 
ing the  creditor  to  the  duty  of  preserving  the  priority  of  a 
mortgage  or  other  lien  by  filing  it  for  record.  Burr  v. 
Boyer,  2  Neb.  265;  State  Bank  v.  Bartle,  114  Mo.  276  (21 
S.  W.  Rep.  816);  Sullivan  v.  State,  59  Ark,  47  (26  S.  W. 
Rep.  194).  This  is  on  the  ground  that  the  instrument 
evidencing  the  lien  is  within  the  creditor's  sole  custody 
and  control,  and  no  opportunity  open  to  the  surety  for  his 
protection.  But,  after  recording,  the  creditor  is  under  no 
obligation  to  foreclose,  for  the  surety  may  pay  the  debt^ 
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and  thereby  be  subrogated  to  the  rights  of  the  creditor, 
and  prosecute  foreclosure  proceedings  himself.     Fuller  v. 
Jomltnson^  58  Iowa,  111 ;   Orisard  v.  Hinson^  50  Ark.  229 
<(3  S.  W.  Rep.  906).     The  surety  upon  the  maturity  of  the 
debt  ought  to  pay  it,  and  if  he  neglect  to  do  so,  thereby 
patting  himself  in  a  position  to  protect  his  own  interests, 
he  is  quite  as  much  at  fault  as  the  creditor  in  failing  to 
enforce  the  claim.     To  relieve  the  surety  under  such  cii^ 
<»umstances  would  be  like  allowing  a  man  to  profit  by  his 
own  wrong.     Stearns  on  Suretyship,  section  99.    In  Horse- 
man V.    TodhunteVy   12  Iowa,  230,  an  instruction  to  the 
etrect  that  withholding  a  mortgage  from  record  was  a 
fraud  on  the  surety  was  declared  erroneous.      Manifestly, 
such  omission  did  not  amount  to  fraud  as  between  the 
parties,  but  may  have  constituted  such  negligence  as  ought 
to  have  discharged  the  surety — a  point  apparently   not 
raised  by  the  pleadings,  and  certainly  not  in  arguments 
In  Schroeppell  v.  Shaw^  3  N.  Y.  457,  an  omission  of  an  act 
necessary  to  render  an  assignment  effectual  was  held  to 
discharge  the   surety.      Here    there   was   practically   no 
trouble  or  expenso,  such  as  is  sometimes  said  to  excuse  the 
passive  delay  of  the  creditor.     Taking  and  recording  the 
sheriff's  deed  was  essential  to  the  protection  of  the  lien 
acquired.     It  was  beyond  the  power  of  the  surety,  and 
could  have  been  accomplished  by  no  one  save  the  plaintiff. 
This  duty,  we  think,  devolved  upon  him.     By  omitting  it, 
the  lien  of  his  judgment  was  postponed  to  that  of  the 
Phillips  mortgage,  otherwise  it  would  have  been  satisfied 
in  the  sum  realized  from  the  sale.     Presumably  the  land 
was  worth  the  amount  of  the  bid,  atid,  had  the  deed  been 
procured  and  recorded  within  a  reasonable  time,  he  would 
have  acquired  a  clear  title  thereunder.      This  being  true, 
defendant's  obligation  would  have  been  satisfied  to  the 
extent  of  the  amount  realized.     We  think  that  owing  to 
plaintiff's  want  of  diligence,  through  which  the  priority  of 
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his  lien  was  lost,  the  same  result  should  follow,  and  that 
liability  of  defendant  on  the  notes  must  to  that  extent  be 
held  to  have  been  discharged. 

We  have  not  deemed  it  necessary  to  set  out  all  the 
statutes  referred  to  and  conceded  to  have  been  in  force  in 
Nebraska,  as  their  proper  construction  does  not  seem  to 
5.  i^Awsofan-  ^®  seriously  questioned.  Counsel  on  both 
"  op^Sonsof  sides  have  cited  and  relied  on  decisions  of 
ita  courts.  that  state,  without  proof.  While  courts  of 
one  state  will  not  take  judicial  notice  of  the  laws  of 
another,  written  or  unwritten,  the  opinions  of  the  court  ol 
last  resort  of  another  in  construing  its  statutes  may  prop- 
erly be  referred  to,  and  are  entitled  to  very  great  weight. 
Edstem  Building  <&  Loan  Ass^n  v.  Williamson^  189 
U.  S.  122  (47  L.  Ed.  785).  These  decisions  are  followed 
in  construing  the  statutes  because  of  the  apparent  acqui- 
escence of  counsel,  as  well  as  our  own  concurrence,  in 
their  soundness.  — Rbvebsed. 


J.  Wragg  &  Son,  Appellants,  v.  Oliver  W.  Mead,  Appellee. 

Breach  of  Contract :     damages.     In  au  action  for  a  breach  of  con- 

1  tract,  such  damages  are  recoverable  as  are  the  natural  and 
proximate  consequence  of  the  breach  or  may  reasonably  be 
6up];)08ed  to  have  been  within  the  contemplation  of  the  parties 
at  the  time  the  contract  was  made. 

Covenant  Against  Incumbrances:       breach  of:    measure  of  dam- 

2  AGES.  In  an  action  on  a  covenant  against  incumbrances, 
where  the  breach  is  an  outstanding  lease  of  the  premises,  the 
measure  of  damages  is  the  rental  value  of  the  land  for  the  un- 
expired term  of  the  lease. 

Damages:     remote  and   speculative.       Where  there   is   an   out- 

8     standing  lease  on  property  conveyed  with  a   covenant  against 

incumbrances,  the  fact  that  the  vendor  knew  the  property  was 

to  be  used  by  the  purchaser  for  the  storasre  of  goods  will  not 

impose  on  him  a  liability  in  damages  for   sums    paid    by    the 
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purchaser  during  the  continnanoe  of  the  lease  in  hauling  his 
goods  a  considerable  distance  for  storage,  such  damages  being 
too  remote  and  not  'within  the  contemplation  of  the  parties. 

Appeal  from  Polk  District  Court.— B.ots.    0.   "A.   Bishop, 

Judge. 

Wednesday,  May  13,  190a 

Action  for  damages  for  breach  of  covenants  in  a  con- 
veyance of  real  estate.  Judgment  for  defendant,  and 
plaintiffs  appeal. — Affirmed. 

W.  0.  Harvison  for  appellants. 

Dudley  cfe  Coffin  and   White  &  Clarke  for  appellees. 

Weaver,  J. — Defendant  conveyed  to  plaintiffs  by  war- 
ranty  deed  a  tract  of  land  in  the  town  of  Waukee.  Plain- 
tiffs were  then  engaged  in  the  nursery  business  two  miles 
from  Waukee,  and  allege  that  they  bought  the  land  to  be 
used  as  a  place  of  storage  for  the  nursery  stock  shipped  to 
them  from  other  dealers,  which  stock  was  to  be  resold  and 
shipped  to  their  customers  over  the  railroads  passing 
through  that  town.  The  use  to  which  the  property  was  to 
be  put,  it  is  further  alleged,  was  made  known  to  defend- 
ant before  the  purchase  was  consummated.  It  appears, 
however,  that  prior  to  the  conveyance  defendant  had 
leased  the  land  for  a  year  to  one  Carter,  who  refused  to 
yield  to  plaintiffs.  Defendant  claims  to  have  forgotten 
the  fact  of  the  lease  until  after  the  deed  was  made,  but 
on  the  next  day  it  is  conceded  he  went  to  plaintiffs  and 
informed  them  of  the  oversight,  and  tried  to  adjust  the 
matter,  but  failed  in  his  effort  so  to  do.  Later  plaintiffs 
attempted  to  get  possession  of  the  premises,  but  were 
ejected  by  Carter  by  legal  proceedings,  of  which  defend- 
ant had  notice.  The  only  evidence  offered  upon  the  claim 
of  damages  is  to  the  effect  that,  by  reason  of  the  failure 
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to  seoure  possession  of  the  land  as  a  place  of  storage,  plain- 
tiffs were  obliged  to  haul  all  nursery  stock  received  by 
them  during  the  season  to  their  home  nursery,  two  miles 
distant,  and  haul  the  same  back  again  to  the  railroad 
station  as  shipments  .were  required  to  meet  the  demands 
of  their  trade,  and  the  extra  expense  and  cost  thus  neces- 
sarily incurred  amounted  to  $585.  The  district  court  ruled 
that  such  damages  were  too  remote  to  support  a  recovery, 
and  sustained  defendant's  motion  to  strike  the  testimony. 
There  being  no  other  evidence  of  damage  offered,  the 
cause  was  taken  from  the  jury,  and  judgment  entered 
against  plaintiffs  for  costs. 

The  correctness  of  this  ruling  of  the  trial  court  is  the 
only  question  presented  by  the  appeal.  That  damages 
which  are  the  natural  and  proximate  consequence  of  the 
X.  BREACH  of  breach  of  a  contract,  or  are  such  as  may  rea- 
damages.  gouably  be  supposed  to  have  been  in  the  con- 
templation of  the  parties  at  the  time  they  made  the  con- 
tract as  the  probable  consequence  of  the  breach  of  it,  may 
be  recovered  from  the  party  in  default,  is  a  general  rule 
approved  by  a  multitude  of  authorities.  Frequent  diflS- 
culty  has  been  found,  however,  in  the  application  of  this 
principle,  and  the  cases  are  sometimes  in  apparent  con- 
flict. In  the  case  before  us  appellants  rely  chiefly  upon 
the  latter  phase  of  the  rule  cited,  insisting  that,  as  appellee 
was  informed  of  the  use  to  which  appellants  proposed  to 
put  the  premises,  the  parties  must  have  contemplated 
that  damages  of  the  kind  claimed  would  be  sustained  by 
the  purchasers  in  the  event  possession  could  not  be 
promptly  given.  The  proposition  is  not  sound.  The 
breach  of  which  appellants  complain  is  the  existence  of 
an  outstanding  lease  of  the  premises  conveyed.  The 
injury  directly  and  naturally  resulting  from  such  breach 
is  the  loss  of  the  use  or  possession  of  the  premises  for  one 
year;  and  it  follows  of  necessity  that,  generally  speaking, 

Vou  120  Iowa.— 21. 
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the  measure  of  damages  is  the  value  of  the  thing  lost — the 
value  of  the  use  of  the  premises  for  the  period  during 
which  the  grantees  have  been  excluded  therefrom. 

It  is  the  appellee's  covenant  against  incumbrances 
which  has  been  broken,  and  the  law^fixing  the  measure  of 
damages  in  such  cases  is  well  settled.  See  Van  Wagner  v. 
a.  Covenant  ^^^  Nostrand^  19  lowa,  422,  and  Guthrie  v. 
?5mb?an?^:  Russell^  46  lowa,  269,  and  cases  hereinafter 
mSam-e^of  citod.  In  an  action  upon  a  covenant  against 
""^^  incumbrances,  where  the  breach  alleged 
is  an  outstanding  lease  of  the  premises  conveyed,  the 
measure  of  damages  is  the  rental  value  of  the  land  for  the 
unexpired  term.  Alexander  v.  Bishop^  59  Iowa,  572; 
Clark  V.  Fisher,  54  Kan.  403  (38  Pac.  Rep.  493);  Edward 
V.  Clark,  83  Mich.  246  (47  N.  W.  Eep.  112,  10  L.  R.  A. 
659);  Fritz  V.  Pusey,  31  Minn.  368  (18  N.  W.  Rep.  94); 
Porter  v,  Bradley,  7  R.  I.  538;  Mor eland  v.  Metz,  24  W. 
Va.  119  (49  Am.  Rep.  246);  Eickert  v.  Snyder,  9  Wend. 
416;  Christy  v.  Ogle,  33  111.  295;  Wetherhee  v.  Bennett, 
2  Allen,  42a 

Assuming  then,  that  the  general  rule  is  as  laid  down 
in  these  authorities — and  we  find  none  to  the  contrary — 
does  the  fact  of  appellee's  knowledge  of  the  intended  use 
$.  Damages:  of  the  premises  have  the  effect  to  except  the 
speculative,  caso  at  bat  from  its  operation?  The  inform- 
ation given  appellee  was  that  plaintiffs  intended  to 
use  the  land  for  the  storage  of  nursery  stock.  With 
that  fact  in  mind  when  he  conveyed  the  land,  de- 
fendant may  properly  be  held  to  have  contem- 
plated that  a  loss  of  the  possession  for  a  year  would  be 
an  injury  or  damage  to  appellants  to  the  rental  value  of 
such  premises  for  the  special  purpose  to  which  it  was 
intended  to  devote  them,  and  if  such  sum  was  greater 
than  the  rental  value  for  general  or  ordinary  purposes  he 
could  have  no  right  to  complain.  This  was  the  utmost 
extent  of  his  liability.     But  no  evidence  was  introduced 
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or  offered  tending. to  show  the  value  of  the  use  of  th« 
land  for  this  or  any  other  purposes.  The  cost  or  expense 
of  hauling  the  slock  from  the  railroad  station  to  the  ap- 
pellants' nursery  and  back  again  was  contingent,  remote, 
and  not  the  natural  or  immediate  result  of  the  breach  of 
appellee's  covenant  So  far  as  shown,  appellants  simply 
continued  to  carry  on  their  business  as  they  had  been 
doing  for  years.  It  cannot  be  presumed  that  this  land 
afforded  the  only  convenient  opportunity  in  or  about 
Waukee  to  store  and  keep  their  stock.  If  instead  of  two 
miles  appellant's  nursery  had  been  ten  or  twenty  miles 
distant,  and  they  saw  fit  to  haul  their  stock  home  at  an 
expense  of  $1,000  or  $1,500,  could  it  reasonably  be  said 
that  the  parties  contemplated  the  possibility  of  such  stu- 
pendous damages  arising  from  the  loss  of  a  year's  use  of 
a  small  tract  of  land  sold  at  a  valuation  of  $800?  Or,  if 
t'le  outstanding  lease  had  proved  to  be  for  a  term  of  five 
or  ten  years  instead  of  one  year,  could  appellants  expect 
to  continue  this  excessive  expenditure  and  recover  it  again 
from  their  grantor?  It  would  seem  a  self-evident  propo- 
sition that  such  damaies  are  neither  the  direct,  natural,  or 
proximate  consequence  of  the  breach  of  the  appellee's 
covenant  against  incumbrances,  and  are  too  remote  and 
unusual,  not  to  say  unreasonable,  to  have  been  within  the 
(contemplation  of  the  parties  to  the  transaction. 

The  appellants'  claim  comes  within  the  class  disap- 
proved by  this  court  in  Prosser  v.  Jones^  41  Iowa,  674; 
MiehilU  M.  Co.  v.  Day^  50  Iowa,  252;  Rich  v.  Bloch^  68 
Iowa,  626.  See,  also.  Candy  v.  Candy ^  10  Hun,  88;  Love- 
joy  v.  Morrison^  10  Minn.  136  (Gil.  108);  0"^  Conner  v. 
Nolan,  64  111.  App.  357;  Gunter  v.  Beard,  93  Ala.  227,  (9 
South.  Rep.  389.) 

It  may  be  admitted  that  if  appellan's,  on  the  strength 
of  their  purchase  of  the  land,  and  before  learning  of  the 
existence  of  the  lease,  had  expended  money  or  labor  in 
preparing  to  go  into  possei-sioii,  and  such  expense  was  ren- 
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dered  unavailing  by  the  refusal  of  the  tenant  to  vacate, 
they  would  be  in  a  position  to  demand  a  recovery  of  the 
special  damages  thus  sustained.  But  no  such  case  is  made. 
The  sole  item  of  damage  claimed  is  the  alleged  expense  in- 
curred in  hauling  the  nursery  stock,  and  for  this  no  right 
of  action  existed. 

The  judgment  of  the  district  court  was  right,  and  is 

AFPIBMED. 


The  Mercantile  Realty  Company,  Appellants,  v.   A.   L. 
Stetson  and  W.  0.  Davenport,  Sheriff,  Appellees. 

Mortgage  Foreclosure:     attachment:     iNVALmmr  of  as  defense. 

1  In  a  suit  to  foreclose  a  mortgage,  where  the  mortgagee  levies 
an  attachment  and  the  mortgagor  pleads  a  oonnterclaim  in 
defense,  a  subsequent  owner  deriving  title  from  the  mortgagor 
oannot  set  up  the  invalidity  of  the  attachment  levy  against 
the  mortgagee. 

Receiver:     filing  of  claim:     estoppel.     Where  a  mortgagee com- 

2  mences  foreclosure  of  his  mortgage,  issuing  an  attachment, 
and  afterward  a  receiver  of  the  mortgaged  property  is  ap- 
pointed and  makes  application  for  an  order  to  sell  subject  to 
the  mortgages  to  which  such  mortgagee  appears,  and  before 
an  order  of  sale  is  granted  he  files  his  claim  with  the  receiver, 
which  is  disallowed,  but  an  order  is  granted  authorizing  an 
appeal  therefrom,  the  mortgagee  thereby  elects  to  rely  on  his 
claim  against  the  receiver  and  is  estopped  from  proceeding 
against  the  property  on'  a  judgment  of  foreclosure  of  his 
mortgage. 

Appeal  from  Woodbury  District   Court. — Hon.    Geo.   W. 
Wakefield,  Judge. 

Wednesday,  May  13,  190a 

Suit  in  equity  to  enjoin  defendants  from  selling  a 
large  amount  of  real  estate  in  Sioux  Oity,  Iowa,  under  a 
special  execution  issued  on  a  judgment  rendered  by  the 
district  court  of  Woodbury  county,  Iowa,  in  an  action 
wherein  A.    L.   Stetson  was  plaintiff,  and  the  Northern 


May  1903]  Mercantile  Eealty  Oo.  v.  Stetson,  825 

Investment  Company,  the  then  owner  of  the  property,  was 
defendant.  The  injunction  was  asked  upon  three  grounds: 
jhirst,  because  the  attachment  issued  in  the  main  suit  was 
never  levied  on  the  property;  second,  because  defendant 
Stetson  is  estopped  by  record  from  enforcing  his  at- 
tachment; and,  third,  because  of  an  estoppel  in  pais.  The 
trial  court  dismissed  plaintiff's  petition,  and  plaintiff  ap- 
peals. — Reversed. 

Milchrist  &  Scott  for  appellant. 

Shull  cfe  Farnsworth  for  appellees. 

Deemer,   J. — The  property    which    defendants   were 
about  to  sell  on  special  execution  at  one  time  belonged  to 
the  Northern  Investment  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Kentucky.     It  was  incum- 
bered by  mortgages  amounting  in  the  aggregate  to  about 
$400,000.     On  or  about  April  13,  1895,  defendant  Stetson 
commenced  action  to  foreclose  one  of  these  mortgages,  for 
something  like  $23,000,  and  in  said  action  caused  a  writ  of 
attachment  to  issue,  which  it  is  claimed  was  levied  upon 
the  property  in  controversy.     Two  days  prior  to  that,  and 
on  the  11th  day  of  April,  one  Harrison  brought  suit  in 
the  Woodbury  district  court  against  the  investment  com- 
pany and  Stetson  to  foreclose  a  mortgage  upon  the  prop- 
erty for  something  like  $100,000.     On  May  16,  1895,  an 
order  was  made  in  this  last  mentioned  case  appointing  one 
Black  a  general  receiver  of  all  the  property  in  controversy. 
Black  took  possession  of  the  property,  collected  rents,  paid 
taxep,  and  interest  on  mortgages,  made  repairs,  and  other- 
wise cared  for  and  managed  the  property,  until  December 
12th  of  that  year,   when  he  resigned,   whereupon  C.   D. 
Foster  was  appointed  in  his  stead.      Foster  continued  to 
manage  and  care  for  the  property  and  during  his  manage- 
ment advanced  about  $9,000  in  payment  of  interests,  taxes, 
etc,  part  of  which  he  had  borrowed,  and  the  remainder  he 
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advanced  from  his  own  funds.  On  August  8,  1896,  he 
filed  in  the  district  court  an  application  for  authority  to 
Bell  the  real  estate  in  controversy,  subject  to  the  mortgage 
and  tax  liens.  This  application  came  on  for  hearing  on 
Se;ptember  1st.  Defendant  Stetson  appeared  thereto  by 
his  attorneys,  and  asked  for  a  continuance  until  the  next 
day,  which  was  granted.  After  a  full  hearing,  and  on  the 
19th  day  of  September,  1896,  the  court  made  an  order 
authorizing  the  receiver  to  sell  the  property  for  cash,  sub- 
ject to  all  mortgages  thereon;  said  sale  to  be  at  auction 
and  without  redemption.  The  order  for  the  sale  was 
presented  to  Messrs.  ShuU  &  Farnsworth,  who  were  Stet- 
son's attorneys,  and  they  indorsed  thereon:  **0.  K. 
BhuU  and  Farnsworth."  A  few  days  prior  to  the  order  for 
the  sale.  Stetson  recovered  judgment  in  his  attachment 
case,  and  the  decree  provided  that  the  attached  property 
should  be  sold  as  required  by  law.  Shortly  before  this 
decree  and  judgment  was  rendered,  and  on  the  8th  day  of 
September,  1896,  Stetson  filed  a  claim  based  thereon  with 
the  receiver,  and  asked  that  it  be  established  as  a  claim 
against  the  property  of  the  Northern  Investment  Com- 
pany. Upon  submission  of  the  claim  to  the  district  court, 
the  following  order  was  made:  "Now,  to  wit,  on  this  17th 
day  of  September,  1896,  the  report  of  0.  D.  Foster,  as  re- 
ceiver, as  to  the  claims  filed  with  him,  is  submitted,  and 
the  court,  having  received  said  report,  finds  that  all  of  the 
claims  therein  reported  should  be  allowed  as  general 
claims,  except  the  one  in  favor  of  A.  L.  Stetson,  and  that, 
as  to  that  claim,  he  be  authorized  and  directed  to  take  an 
appeal  to  the  Supreme  Court  of  Iowa  from  the  decree 
rendered  upon  which  said  claim  is  based,  and  that  hearing 
upon  said  report  as  to  aid  claim  shall  be  continued,  to 
which  said  order  and  ruling  the  said  A.  L.  Stetson  ex- 
cepts." On  September  26,  1896,  the  receiver  sold  the 
property  in  controversy,  after  due  not  ce,  to  the  plaintifl; 
herein,  a  corporation  organized  under  the  laws  of  thip 
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etate,  for  the  aggregate  sum  of  15,500,  which  was  the 
highest  and  best  bid  therefor.  One  of  Stetson's  attorneys 
attended  the  sale,  but  made  no  objection  thereto.  The 
sale  was  reported  to  the  court  and  duly  approved,  and  a 
receiver's  deed  was  executed,  conveying  the  property  to 
the  plaintiff.  Thereafter  Stetson  caused  a  special  execu- 
tion to  issue  on  his  judgment  against  the  Northern  Invest- 
ment Company,  which  was  levied  on  the  property  in 
controversy,  and  under  which  it  was  advertised  to  be  sold, 
when  this  action  was  brought  to  restrain  the  sale. 

Counsel  first  discuss  the  question  as  to  whether  or  not 
there  was  any  valid  levy  of  the  Stetson  attachment  on  the 
real  estate  in  controversy.  They  claim  that  no  notice  of 
t.  ATTACH-        *^®  ^^^y   ^^^  served   upon    the  tenants  in 

iS'^^of'Ss*^"  possession  when  the  attachment  was  levied. 

defense.  rpy  g  question  seems  to  be  settled  adversely  to 
them  in  Foster  v.  Davenport^  109  Iowa,  329.  True,  that  ac- 
tion involved  personal  property  only,  but  there  was  but  on© 
attachment^  which  was  levied  on  real  and  personal  prop- 
erty at  one  and  the  same  time;  and  the  defects,  if  there 
were  any  applied  to  the  levies  on  both  real  and  personal 
property.  Moreover,  the  case  in  which  the  levy  was  made 
came  to  this  court  on  appeal,  and  was  here  aflSrmed. 
Stetson  V.  Northern  Investment  Co,^  104  Iowa,  893.  No 
question  was  made  in  that  case  of  the  validity  of  the  levy. 
Another  cogent  and  unanswerable  reason  why  plaintiff 
may  not  assert  the  invalidity  of  the  levy  is  found  in  the 
fact  that  in  the  original  case  the  defendant  Northern  In- 
vestment Company  filed  a  counterclaim  against  Stetson. 
See  104  Iowa,  893.  Plaintiff  is  a  purchaser  deriving  its 
title  to  the  property  from  the  Northern  Investment  Com- 
pany, and,  under  the  facts  above  recited,  we  think  it  clear 
that  it  cannot  plead  the  invalidity  of  the  attachment. 
Schoonover  v.  Osborne^  108  Iowa,  453;  Wright  v.  Mahaffey^ 
76  Iowa,  96;  Baxter  v.  Myers^  85  Iowa,  328.  We  are  not 
to  be    understood  as    holding    that  the  validity  of  the 
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attachment  on  the  real  estate  has  in  fact  been  expressly 
adjudicated  in  any  preceding  case.  All  that  we  hold  is 
that  plaintiff,  under  the  facts  above  recited,  is  not  entitled 
to  question  it.  The  Northern  Investment  Company  was 
content  to  treat  the  levy  as  valid,  and,  under  the  facts 
disclosed  by  this  record,  plaintiff  should  not  be  permitted 
to  plead  the  invalidity  thereof. 

IL     The  next  question  for  consideration  is  the  alleged 
estoppel  of  record.     A.  L.  Stetson  was  made  a  defendant 
in  the  Harrison  foreclosure  case,  in  which  a  receiver  was 
t.  receivers:    appointed  for  the  property.    Not  only  so,  but 
claim: *^4-       ^0  voluutarily  filed  his  claim,  on  which  he 
toppcL  afterward  obtained  judgment,  with  the  re- 

ceivers. This  claim  was  not  allowed  by  the  court,  but  the 
receivers  were  authorized  and  directed  to  appeal  from  the 
decree  in  which  the  judgment  was  rendered,  and  the  hear- 
ing on  the  report  as  to  that  claim  was  continued.  No 
appeal  was  ever  taken,  as  we  understand  it,  from  the 
order  authorizing  the  receivers  to  appeal,  and  continuing 
the  hearing  on  Stetson's  claim,  which  had  been  filed  with 
the  receivers.  Foster,  as  receiver,  made  application  in 
August  of  the  year  1896  to  sell  the  property  held  by  him 
as  receiver,  and  hearing  of  this  application  was  set  for 
September  1st.  On  the  last  named  date.  Stetson  appeared 
by  attorneys,  and  asked  for  and  secured  a  continuance, 
which  was  granted.  The  hearing  on  Stetson's  claim  filed 
with  the  receiver  was  on  the  17th  day  of  September,  and, 
as  w^ave  seen,  the  receiver  was  authorized  to  take  an 
appeal  from  the  judgment  obtained  by  Stetson,  and  the 
further  hearing  of  his  claim  was  continued.  On  the  19th 
day  of  September  the  application  of  the  receiver  for  auth- 
ority to  sell  was  submitted,  and  sustained  in  the  follow- 
ing language:  "It  is  therefore  ordered  that  said  receiver 
be,  and  he  is  hereby,  authorized,  empowered,  and  directed 
to  sell  the  real  estate  of  the  Northern  Investment  Com- 
pany and  its  trustees  at  public  auction,  for  cash,  subjeoii  to 
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the  mortgages  thereon,  and  without  right  of  redemption; 
*  ♦  *  all  sales  to  be  made  subject  to  the  approval  oi 
the  court."  Stetson  did  not  appeal  from  this  order,  and 
the  property  was  accordingly  sold  by  the  receiver  on 
September  25th,  subject  to  the  mortgages  thereon,  to  the 
plaintiff  herein,  for  $5,600.  The  order  for  the  sale  of  the 
property  was  submitted  to  Shull  &  Farnsworth,  and  they 
indorsed  it:    **0.  K.     Shull  and  Farnsworth." 

It  is  manifest  from  this  statement  that  Stetson  was 
not  only  a  party  to  the  original  Harrison  foreclosure,  but 
that  he  filed  his  claim  with  the  receiver,  appeared  to  the 
application  for  the  sale  of  the  real  estate,  and  apparently 
by  an^  through  his  attorneys,  approved  the  order.  It 
should  be  said,  in  fairness  to  these  attorneys,  however, 
that  they  claim  they  did  not  O.  K.  it  ac  attorneys  for 
Stetson,  but  in  their  individual  capacity;  they  having  some 
individual  claims  with  the  receiver.  It  is  also.clear  that 
the  order  was  for  a  sale  subject  only  to  mortgages  existing 
against  the  property.  As  Stetson's  attachment  was  levied 
prior  to  the  appointment  of  the  receiver,  his  lien  is  prior 
to  any  claim  under  the  receivership  proceedings,  and  he 
(Stetson)  is  not  concluded  thereby,  unless  by  reason  of 
being  a  party  to  the  case  in  which  the  order  for  the  sale 
was  made.  Appellees  say  that,  by  reason  of  the  disallow- 
ance of  Stetson's  claim  on  the  hearing  of  the  receiver's 
report,  he  (Stetson)  was  out  of  the  case,  and  was  not  bound 
by  any  further  proceedings  therein;  but  it  will  be  observed 
that  the  claim  was  not  entirely  disallowed.  The  receiver 
was  authorized  to  appeal  from  the  judgment  allowing  the 
claim,  and  the  hearing  upon  the  report  as  to  such  claim 
was  continued.  The  receiver  did  appeal  the  case,  and  it 
was  affirmed  in  this  court.  See  case  of  Stetson  v.  Northern 
Investment  Co.^  hitherto  cited.  The  argument  is  that, 
from  the  time  of  the  making  of  this  order,  Stetson  was 
out  of  the  receivership  matter  and  paid  no  further  atten- 
tion to  it     It  may  be  that  he  in  fact  gave  it  no  further 
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attention.  But  he  nevertheless  itfas  a  party  to^  the  case 
from  the  beginning,  appeared  to  the  application  for  the 
sale,  and  secured  a  continuance  of  the  application;  and, 
if  he  failed  to  follow  it  up,  it  was  his  own  fault.  His  claim 
before  the  receiver  was  merely  continued,  and  he  was  in 
no  manner  dismissed  from  the  case.  It  was  his  duty  to 
protect  his  rights  while  his  claim  was  pending.  He  was 
still  in  court,  and,  we  think,  bound  by  all  subsequent 
orders  made  in  the  case — particularly  the  order  made  on 
the  application  to  sell,  to  which  he  unquestionably  a,^ 
peared.  His  appearance  to  this  application  was  never 
withdrawn,  if,  indeed,  it  could  have  been,  and  it  does  not 
lie  in  his  mouth  to  say  that  he  is  not  bound  by  what  was 
subsequently  ordered.  The  order  to  sell  was  within  the 
jurisdiction  of  the  court,'ahd  appearance  to  the  application 
gave  jurisdiction  of  the  ^rson. 

But  it  is  said  that  the  sale  was  made  to  pay  loans 
made  to  and  advances  by  the  receiver;  that  Stetson  was 
not  a  party  to  the  case  when  these  claims  were  established, 
and  is  not  bound  thereby.  This  is  beside  the  issues  in  the 
case.  There  is  no  controversy  here  over  the  division  of 
the  proceeds  of  the  sale.  The  only  question  now  before  us 
is  the  effect  and  binding  force  of  the  receiver's  sale.  The 
question  of  division  of  the  proceeds  is  not  for  adjudication 
at  this  time.  Hence  we  have  no  occasion  to  consider  the 
matter  of  priorities.  If  Stetson  was  such  a  party  to  the 
application  to  sell  as  to  be  bound  by  it,  he  cannot  now  col- 
laterally attack  the  order  on  the  ground  that  proper  pri- 
orities were  not  preserved,  or  that  the  showing  therefor 
was  not  suflScient  to  justify  the  order.  If  Stetson  was  not 
a  party  to  the  order  of  sale,  so  as  to  be  bound  thereby, 
then,  of  course,  his  attachment  lien  would  not  be  affected 
by  the  order.  But  he  was,  we  think,  a  party  both  to  the 
original  case  and  to  the  application  for  the  order,  and  he 
is  bound  by  the  terms  thereof.  Of  course,  the  receiver's 
possession  was  subject  to  all  valid  and  existing  liens;  but 
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when  Stetson  filed  his  claim  with  the  receiver,  and  ai)- 
peared  to  the  application  to  sell,  he  elected  to  rely  on 
appropriate  orders  for  the  distribution  of  the  proceeds  of 
the  sale,  rather  than  upon  his  attachment  lien,  and  is 
bound  by  his  election.   Oarner  v.  Fry^  104  Iowa,  515. 

Further,  it  is  claimed  that  on  September  18,  1896,  the 
district  court  found  in  Stetson's  original  case,  which  was 
against  the  trustees  and  the  receivers  of  the  Northern 
Investment  Company  that  he  (Stetson)  was  entitled  to 
have  the  property  sold  on  special  execution  to  pay  hia 
judgment.  The  diflBculty  with  this  lies  in  two  facts:  First. 
Stetson's  claim  filed  with  the  receivers  on  September  8, 
1896,  read  in  this  wise:  "Due  on  decree  ordered  but  not 
yet  filed  in  the  district  court  of  Iowa  in  and  for  Woodbury 
county  upon  the  foreclosure  of  the  mortgage  on  lots  4,  5, 
and  6,  block  26,  Middle  Sioux  City,  with  an  order  for  the 
sale  of  mortgaged  property,  $25,531.11  and  costs."  He 
thus  elected  to  give  the  court  appointing  the  receivers  jur- 
isdiction of  his  claim  whenever  it  should  be  established  in 
the  m^in  case.  Second.  Stets(>n  appeared  to  the  order 
approving  the  sale  on  September  25th,  or,  if  we  be  wrong 
in  this  statement,  the  order  for  the  sale  which  we  find  was 
binding  on  Stetson  was  made  on  the  19th,  after  Stetson  had 
obtained  his  judgment  and  order  for  the  sale  of  the  at- 
tached property.  Moreover,  an  appeal  was  taken  from 
that  judgment,  which,  as  we  have  said,  was  finally  settled 
in  this  court. 

Again,  it  is  argued  that  plaintiff  is  nothing  more  than 
a  reorganized  Northern  Investment  Company,  but  this 
claim  is  not  sustained  by  the  record.  It  is  an  independent 
entity,  and  as  much  entitled  to  protection  as  if  it  had  been 
a  separate  person.  The  order  for  the  sale  was  that  it  should 
be  made  without  redemption,  and  subject  to  the  mort.gagea 
on  the  separate  tracts.  This  impliedly,  at  least,  negatived 
all  other  liens.  That  the  court  had  power  to  direct  such 
sale,  see    First  National  Bank  v.  Shedd^  121  D.  S.  74  (7 
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Sup.  Ot  Rep.  807,  80  L.  Ed.  877);  Beach  on  Receivers, 
sections  818,  820;  American  &  English  Ency.  of  Law  (1st 
Ed.)  145  6^*^.;  O'Neilv.  Van  Tassel,  1^  ^.  Y.  297(88 
N.  E.  Rep.  814).  A  purchaser  of  property  at  such  a  sale 
as  was  here  had  looks  to  the  decree  or  order  for  the  meas- 
ure of  his  rights.  It  is  his  muniment  of  title.  The  decree 
is  the  contract  made  with  him,  and  should  not  be  changed 
after  he  has  purchased,  relying  thereon.  When  one  is 
invited  to  buy  upon  the  faith  of  a  record,  and  expends  his 
money  in  reliance  on  the  integrity  thereof,  he  should  be 
protected.   Central  Co.  v.  Railway  (0.  0. )  80  Fed.  Rep.  885. 

We  are  constrained  to  hold  that  the  defendant  Stetson 
was  bound  by  the  order  made  for  the  sale;  that  he  elected 
to  rely  on  his  remedies  against  the  receivers,  instead  of  on 
his  attachment;  and  that  plaintiff  is  entitled  to  protec- 
tion. Reaching  this  conclusion,  there  is  no  necessity  for 
considering  the  question  of  estoppel  in  pais. 

The  judgment  and  decree  must  be  reversed,  and,  at 
plaintiff's  option,  it  may  have  a  decree  in  this  court  per- 
manently enjoining  the  sale  of  the  property  on  execution, 
or  the  case  may  be  remanded  to  the  district  court  for  a 
decree  in  harmony  with  this  opinion. — Revrbsbd. 


Jambs  Bell,  Administrator,   Appellee,   v.    Incobpobated 
Town  op  Olabion,  Appellant 

Withdrawal    of    Evidence.     The  discretion  of  a  trial  oourt  in  per- 

1  mitting  the  withdrawal  of  evidence  will  not  be  int'erfered  with 
in  the  absence  of  a  showing  of  abuse. 

Withdrawal   of   Evidence:     pbrjudicb:      new    tbial.     Upon   the 

2  trial  plaintiff  offered  in  evidence  a  transcript  of  the  testimony 
of  certain'  witnesses  on  a  former  trial,  which  was  withdrawn, 
and  the  same  witnesses  were  examined  on  the  same  subject  in 
open  court.  Held,  it  appearing  that  defendant  was  not  preju- 
diced thereby  it  was  not  error  to  refuse  to  discharge  the  jury 
and  grant  a  new  trial. 
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Verdict  Held  not  Excessive.    Deceased  died  as  the  result  of  injn  ies 

8     received  from  a  loose  plank  in  a  sidewalk  about  seven  months 

after  the  injury,  during  which  time  she  suffered  great  pain 

and  at  times  had  convulsions.     Heldy  that  a  verdict  for  $8500 

was  not  excessive. 

Appeal  from  Wright  District  Court — Hon.  J,  K-  Whitaker, 

Judge. 

Wednesday,  May  18,  1908. 

This  action  was  commenced  by  Eliza  Bell  to  recover 
damages  for  a  personal  injury  received  upon  a  sidewalk  in 
the  defendant  town.  Said  Eliza  Bell  having  died  before 
the  cause  was  reached  for  trial,  her  husband,  James  Bell, 
was  appointed  administrator  of  her  estate,  and  substituted 
as  plaintiflf.  Upon  a  former  trial  there  was  a  verdict  and 
judgment  in  favor  of  plaintiflf,  which  on  appeal  to  this 
cotirt  was  reversed,  and  the  cause  remanded  for  a  new 
triaL  For  the  opinion  on  such  former  appeal,  see  113 
Iowa,  126.  Upon  the  present  trial  the  plaintiflf  again  se- 
cured a  verdict  in  the  sum  of  $8,500,  and  judgment  was 
entered  thereon.     The  defendant  appeals. — AMrmed. 

Nagle  &  Nagle  and  Birdsall  dk  Birdaall  for  appellant 

Peterson  cfe  Humphrey  and  W.  D.  Evans  for  appellee. 

Bishop,  0.  J. — The  trial  began  on  April  23,  1901. 
Preceding  this,  and  on  April  8,  1901,  notice  in  writing  was 
served  upon  the  defendant  to  the  eflfect  that,  upon  the 
trial,  plaintiflf  would  oflfer  in  evidence,  as  depositions, 
translations  of  the  shorthand  notes  of  the  evidence  of  each 
and  all  the  witnesses  who  had  testified  on  behalf  of  plain- 
tiflf on  the  former  trial.  During  the  trial,  plaintiflf  called 
as  a  witness  the  shorthand  reporter  who  took  the  evidence 
on  the  former  trial,  and  he  produced  and  indentified  his 
certified  transcript  of  such  evidence.      Thereupon,  and  in 
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addition  to  other  evidence  offered  and  introduced,  plain- 
tiff offered  to  read  and  introduce  in  evidence  the  testimony 
of  a  witness  appearing  in  such  transcript  To  this,  de- 
fendant objected  as  incompetent,  and  because  no  sufficient 
girounds  had  been  shown  to  authorize  the  same.  The  ob- 
jection was  overruled  and  the  evidence  read  to  the  jury. 
This  was  followed  by  an  offer  to  read  from  said  tran- 
script the  evidence  of  eight  other  witnesses.  A  similar 
objection  was  made  to  each,  and  overruled,  and  the 
evidence  was  read  to  the  jury.  .  It  appears  from  the 
abstract  before  us  that  the  evidence  so  read  had  re- 
lation wholly  to  the  condition  of  the  sidewalk  at  and 
near  the  place  where  Mrs.  Bell  is  said  to  have  been 
injured,  and  at  and  prior  to  the  time  of  her  injury.  Hav- 
ing made  such  record,  counsel  for  plaintiff  made  the  state- 
ment to  the  court  that  they  desired  to  avoid  any  question 
as  to  the  admissibility  of  the  transcript  evidence;  that 
they  had  subpoenaed  the  respective  witnesses,  and  there- 
fore they  consented  that  such  transcript  evidence  might 
be  ruled  out.  Thereupon  the  court,  over  the  objection  of 
defendant,  instructed  the  jury  that  all  the  evidence  so 
read  was  withdrawn  by  the  plaintiff,  and  that  such  evi- 
dence  was  not  to  be  considered  by  them.  Plaintiff  then 
asked  to  be  allowed  to  introduce  the  witnesses  in  person. 
Thereupon  defendant  objected  to  proceeding  further  with 
the  trial  before  the  present  jury,  assigning  as  a  reason  that 
such  jury  had  listened  to  the  evidence  read,  and  the  order 
of  the  court  could  not  remove  such  evidence  from  their 
minds  so  as  to  enable  them  to  now  remember  the  testimony 
of  the  same  or  other  witnesses  without  being  influenced  by 
the  testimony  so  read,  and  that  it  would  be  prejudicial  to 
defendant  to  permit  the  trial  to  proceed  under  such  cir- 
cumstances. This  objection  was  overruled.  The  plaintiff 
then  called  and  examined  five  of  the  witnesses  whose  test- 
imony had  been  so  previously  read.  No  objection  was 
made  to  any  of  such  witnesses  or  to  their  testimony. 
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A  careful  reading  of  the  record  discloses  that  the  tes- 
timony of  the  witnesses,  as  read  from  the  transcript,  was, 
to  all  intents  and  purposes,  indentical  with  that  given  by 
I.  wiTHimAWAL  ^^^^  when  subsequently  called  to  the  wit- 
of  evidence,  ^^gg  g^and.  Manifestly,  the  objection  of  de- 
fendant  to  the  withdrawal  of  the  transcript  evidence  was 
without  force.  Ordinarily  the  right  of  a  party  to  an  action 
to  thus  proceed  is  not  subject  to  question.  There  may  be 
cases  where  prejudice  to  the  other  party  would  result  from 
such  a  course,  by  reason  of  the  character  of  the  evidence 
itself,  but  such  is  not  claimed  in  the  case  before  us.  The 
evidence  was  all  objected  to  by  defendant  when  offered, 
and  the  objection  to  the  withdrawal  thereof  was  a  general 
one,  and,  at  best,  can  be  considered  only  as  addressed  to 
the  mere  fact  of  withdrawal.  In  any  event,  the  whole 
matter  was  within  the  discretionary  powers  of  the  court, 
and  therewith  we  do  not  interfere  save  in  cases  of  abuse. 
Such  does  not  appear  from  the  present  record.  A  citation 
of  authorities  is  not  demanded,  but  see  State  v.  Helm^  97 
Iowa,  378;  Shepard  v.  Railway^  77  Iowa,  54;  Keyes  v. 
Cedar  Rapids^  107  Iowa,  509;  Aultman^  M,  <&  Co.  v. 
Roemer^  112  Iowa,  652. 

We  have,  then,  as  presenting  the  real  question  for 
review,  the  ruling  of  the  court  upon  the  request  of  defend- 
ant for  the  discharge  of  the  jury,  and  a  retrial  of  the 
a.  wiTHDRAw>vi,^^*^^°  before  another  jury.  Here  too,  the 
p^dkSr'  whole  matter  was  within  the  discretionary 
newtnai.  powers  of  the  court,  and  the  question  is  to  be 
determined  by  us  in  the  light  of  such  fact.  Now,  as  we 
have  already  stated,  the  testimony  read  from  the  trans- 
cript  had  relation  only  to  the  condition  of  the  sidewalk, 
and  the  testimony  given  by  the  witnesses  upon  the  stand 
was  confined  to  that  subject  In  no  material  respect  did 
the  testimony  given  in  the  one  instance  vary  from  that 
given  in  the  other.  At  the  time  the  ruling  was  made,  the 
court,  in  explicit  terms,  directed  the  jury  to  disregard  the 
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evidence  stricken  out.  Again,  in  connection  with  the 
general  charge,  the  court  covered  the  whole  ground  by 
giving  to  the  jury  a  special  instruction  in  relation  thereto; 
and  this  in  clear,  positive  language.  We  think  no  room 
was  left  for  a  misunderstanding  on  the  part  of  the  jury, 
and,  taking  into  consideration  the  character  of  the  evi- 
dence and  its  relation  to  the  questions  at  iesue,  we  also 
think  it  improbable  that  any  confusion  in  the  minds  of  the 
jurors  resulted  from  the  proceedings  so  had.  Had  the  tes- 
timony, as  given  from  the  witness  stand,  been  different  in 
any  material  sense  from  that  given  upon  the  former  trial, 
or  if  the  subject-matter  of  such  evidence  was  confusing  or 
involved  intricacies,  or  if  in  itself  and  for  any  reason  it 
was  improper  and  prejudicial  in  character,  it  might  be 
justice  would  require  that  a  new  trial  be  granted.  Involv- 
ing some  such  conditions  are  the  cases  cited  and  relied 
upon  by  appellant.  But  in  the  instant  case  no  such  con- 
dition is  presented.  In  the  case  of  State  v.  Helm^  8upra^  it 
is  said:  "It  is  to  be  remembered  that  it  is  the  general 
rule  that  evidence  improperly  admitted  may  be  withdrawn 
from  the  jury,  and  the  error  thus  cured.  This  court  has 
many  times  so  held.  We  need  not  cite  the  cases.  In  the 
trial  of  jury  cases  the  court  is  required  to  pass  upon  the 
admissibility  of  evidence  without  time  for  much  delibera- 
tion, and  when  an  error  occurs,  and  soon  after  a  correc- 
tion is  made,  the  proper  administration  of  justice  does  not 
require,  unless  it  may  bd  in  extreme  cases,  that  the  court 
should  grant  a  new  trial  because  of  the  error."  Accept- 
ing this  to  be  the  correct  rule,  we  readily  jeach  the  con- 
clusion that  there  was  no  abuse  of  discretion  in  proceeding 
with  the  trial  under  the  circumstances  appearing. 

IL  We  have  examined  the  instructions  complainedjof, 
and  think  they  were  applicable  to  the  case  as  made  by  the 
evidence,  and  in  them  we  find  no  error.  So,  too,  there  was 
no  error  in  refusing  the  request  for  instruction  number  8. 
The  subject  of  contributory  negligence  was  fully  covered, 
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and  in  apt  language,  in  the  instructions  given,  and  we 
think  the  law  was  stated  as  favorably  to  defendant  as  it 
could  in  reason  expect.  The  request  for  instruction  numbei 
2  was  also  properly  refused.  The  subject-matter  thereof 
was  correctly  presented  to  the  jury  by  an  instruction  given 
by  the  court 

IIL  Finally  it  is  said  that  the  verdict  was  clearlv  exces- 
sive  and  the  result  of  passion  and  prejudice.  Mrs.  Bell 
was  injured  July  1, 1897.  Her  injury  was  caused  by  stepping 
3.  vraDicT  upon  one  end  of  a  loose  board,  the  other  end  fly« 
ezceflsive.  ing  up  ahd  striking  her  in  the  face,  and  result- 
ing in  a  fracture  of  the  nasal  and  other  bones  in  the  back 
part  of  the  nose  and  in  the  lower  part  of  the  skulL  She  died 
as  a  result  of  such  injury,  February  12,  1898.  Her  suffer- 
ings in  the  meantime  are  described  as  constant  and 
intense,  and  involved  not  only  her  head,  but  other  portions 
of  her  body.  During  a  considerable  period  she  had  violent 
convulsions,  requiring  the  combined  efforts  of  several  per- 
sons to  confine  her  to  her  bed.  The  details  are  more  or 
less  distressing,  and  need  not  be  rehearsed.  The  amount 
'  of  the  recovery  was  confided  to  the  sound  discretion  of  the 
jury,  and  we  do  not  regard  the  sum  awarded  so  far  un- 
warranted as  to  justify  us  in  interfering. 

On  the  whole,  we  think  the  judgment  should  be,  and 

it  is  AFFIRMED. 

Wbaveb,  J.,  taking  no  part. 


Joseph  Eibshek  et  al.^  v.  Jacob  Eirshbb  etal.^  Appellants,   m  m 
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Wills:     TBflTAMBNTARYOAPAonY:     FBESUMFTiON.     The  law  does  not 

1     presome  from  the  mere  fact  that  immediately  following  a 

stroke  of  apoplexy  testator  was  mentally  incompetent  that  this 

oonditioo  continued  and  existed  at  the  time  of  making  his  will 

tome  two  yeais  later. 
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Expert  Testimony:  instruotton.  The  value  of  expert  testimony 
2  in  response  to  hyxMthetical  questions  depends  solely  upcm  the 
tmth  of  the  facts  on  which  they  are  based,  and  if  the  facts 
are  not  as  stated  in  the  questions  the  answers  cannot  be  con- 
sidered at  all,  and  an  instruction  which  permits  the  considera- 
tion of  exx)ert  testimony  without  regard  to  this  rule  is  erroneous. 

Instructions.     If  a  party  desires  a  more  explicit   instruction  than 

8  that  given,  he  should  request  it. 

Withdrawal  of  Evidence.     Where  an  issue  is  withdrawn  from  the 

4  jury  it  is  not  necessary  to  also  withdraw  the  evidence  on  the 
subject. 

Personal  Transaction.    The  testimony  of  a  daughter  as  to  what  she 

5  did  with  her  personal  earnings  during  her  father*s  lifetime  is 
not  objectionable  as  relating  to  a  personal  transaction  with 
deceased. 

Non-Expert  Opinion.     A  witness  who  has  seen  and  observed  the  de- 

6  ceased,  may,  after  giving  the  facts  upon  which  he  bases  his 
opinion,  state  that  ''he  was  insane'*. 

Evidence :    value  of.     The  fact  that  a  physician  in  testifying  to 

7  the  insanity  of  testator  was  mistaken  as  to  the  time  he  treated 
him  merely  affects  the  value  of  his  testimony. 

Hypothetical  Questions.    Hypothetical  questions  need  only  be  based 
S    on  what  the  evidence  substantially  shows. 

Taxation  of  Costs.     In  an  action  to  set  aside  the  probate  of  a  will, 

9  all  parties  being  children  of  deceased  and  contestants  being 
succeessful,  there  was  no  error  in  taxing  the  court  costs  to  the  * 
estate,  the  attorneys*  fees  to  be  paid  by  the  parties. 

Setting  Will  Aside.     The  probate  of  a  will  may  be  set  aside  in  a 

10  law  action. 

Appeal  from  Polk  District   Court. — Hon.  W.   F.   Oonrad, 

Judge. 

Wednesday,  May  13,  1908. 

Peter  Eirsher  died  in  August,  1897,  leaving  a  written 
.instrument  purporting  to  be  his  will.      It  was  duly  exe- 
cuted, and  was  probated  as  his  will  on  the  27th  day  of 
October,  1897.      On  the  Slst  day  of  August,  1898,  this 
action  was  brought  to  set  aside  the  probate  proceedings, 


> 
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and  to  declare  that  said  instrument  was  not  the  will  of 
said  Eirsher,  because  it  was  procured  by  fraud  and  undue 
influence,  and  because  of  his  mental  incapacity  to  make 
a  valid  will.  It  was  also  alleged  that  the  instrument  was 
not  properly  executed.  The  case  was  tried  to  a  jury,  and, 
after  the  evidence  was  all  in,  the  court  withdrew  from  the 
consideration  of  the  jury  the  issues  as  to  fraud  and  undue 
influence,  and  as  to  the  execution  orf  the  instrument,  and 
submitted  the  case  on  the  issue  as  to  the  mental  capacity 
of  Kirsher.  The  jury  found  for  the  contestants,  and  a 
judgment  was  rendered  on  the  verdict.  The  defendants 
appeal  The  costs  were  taxed  to  the  estate,  and  from 
that  order  the  plaintiffs  appeal.  The  defendants  will  be 
designated  as  appellants. — AMrmed  on  plaintiffs  appeal, 
and  reversed  on  that  of  defendants. 

Dale  cfe  Harvison  and  Connor  cfe  Weaver  for  appellants. 

J.  W.  Near  and  Reed  cfe  Read  for  appellees. 

Sherwin,  J.T-The  evidence  is  voluminous,  and  an 
attempt  to  set  forth  in  detail  sufficient  thereof  to  show  its 
trend  in  support  of  the  adverse  claims  of  the  parties  hereto 
would  extend  this  opinion  beyond  any  length  profitable  to 
the  profession  or  to  the  parties.  All  of  the  parties  to  the 
action  are  children  of  the  deceased — his  wife  having  died 
before  he  did — and  the  testimony  as  to  their  father's 
physical  and  mental  condition  during  the  period  of  his  life 
material  to  the  question  before  us  is  in  conflict  We  have 
given  the  entire  record  the  care  which  the  importance  of 
the  litigation  demands,  and  reach  the  conclusion  that  the 
verdict  has  such  support  in  the  evidence  that  we  should 
not  say,  as  a  matter  of  law,  that  it  is  wrong. 

The  will  in  question  was  executed  on  the  18th  day  of 
June,  1897 — a  little  over  four  months  before  Mr.  Kirsher's 
death.  He  was  then  past  eighty  years  of  age,  and 
physically  weak.     For  many  years  prior  thereto,  and  prte" 
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to  1894,  he  had  been  totally  blind.  On  the  11th  day  of 
July,  1894,  he  suffered  a  stroke  of  apoplexy,  and  waa 
treated  therefor  by  Dr.  Henry  Matter,  who  testified  that 
when  he  reached  him,  soon  after  the  attack,  Mr.  Kirsher 
knew  him,  and  was  able  to,  and  did,  talk  intelligently 
with  him  and  others.  Dr.  Matter  also  testified  that  he  did 
not  consider  the  stroke  a  severe  one,  and  that  Mr.  Kirsher 
partially  recovered  therefrom,  though  never  enough  so  to- 
walk  without  help.'  There  is  but  little  conflict  in  the 
testimony  as  to  Mr.  Kirsher's  physical  condition  after  the 
stroke,  but  the  contestants  claim  that  it  was  immediately 
followed  by  senile  dementia  which  continued  until  hia 
death.  It  may  be  said  in  this  connection,  however,  that 
the  contestants*  witnesses  are  not  agreed  as  to  the  dura* 
tion  of  the  effect  of  the  stroke  upon  the  deceased,  though 
there  is  testimony  supporting  the  contestants'  theory.  On 
the  other  hand,  the  decided  weight  of  the  testimony,  a& 
we  view  it«,  shows  that  no  general  or  settled  mental  disa- 
bility was  caused  by  the  stroke,  or  followed  it.  On  this 
branch  of  the  case  the  court  gave  this  instruction : 

**If,  considering  as  directed  in  instruction  No.  7 — ^the 
last  preceding  instruction — you  have  found  that  the  said 
Peter  Kirsher  at  any  time  prior  to  the  date  of  the  execu- 
tion  of  said  will  was  of  unsound  mind,  then  his  mental 
unsoundness  is  presumed  to  continue,  unless  a  recovery  or 
restoration  is  shown,  and  the  burden  is  upon  the  defend* 
ants  to  show  such  recovery,  and  that  at  the  very  time  of 
the  execution  of  the  instrument  in  question  the  said  Peter 
Kirsher  was  of  sound  mind,  as  elsewhere  defined  in  these 
instructions.  If  you  find  by  a  preponderance  of  the  evi- 
dence that  the  said  Peter  Kirsher  for  a  longer  or  shorter 
time  before  the  execution  of  the  will  was  of  unsound  mind^ 
yet,  if  you  further  find  by  a  preponderance  of  the  evidence 
that  at  the  very  time  of  the  execution  of  the  will  the  said. 
Peter  Kirsher  was  of  sound  mind,  then  your  verdict  will 
be  for  the  defendants.     But  if  you  find,  as  hereinbefore 
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instructed,  that  at  the  time  of  the  execution  of  the  will 
the  said  Peter  Eirsher  was  of  unsound  mind,  then  youi 
verdict  will  be  for  the  plaintiffs.*' 

Instruction  7,  referred  to  in  the  foregoing  paragraph, 
was  a  general  one,  directing  the  jury  what  might  be  con- 
sidered in  determining  the  mental  condition  of  the  de- 
ceased at  the  time  the  will  was  executed,  and  instructing 
as  to  the  weight  of  the  testimony. 

Primarily,  every  person  is  presumed  to  be  sane  until 
the  contrary  is  proved,  and  the  burden  of  proof  of  insanity 
rests  in  the  first  instance  upon  the  party  alleging  it.  It 
1.  tbstambw-  ^^  equally  as  true  that,  when  settled  and  gen- 
k^pre?**^  ®r*l  unsoundness  of  mind  is  proved,  a  pre- 
sumption,  sumption  arises  in  favor  of  its  continued 
existence.  Carbtt  v.  Smithy  7  Iowa,  65;  Blake  v.  Raurke^ 
74  Iowa,  528;  Sever  v.  Spangler^  98  lowa^  601.  But  this 
court  has  never  held  (and,  so  far  as  we  have  examined  the 
cases,  no  other)  that  proof  of  insanity  at  a  stated  period, 
without  reference  to  the  particular  circumstances  con- 
nected therewith,  is  sufficient  to  authorize  the  inference 
of  insanity  at  a  remote  subsequent  period.  Temporary 
mental  aberration  is  not  uncommon,  and  the  causes  thereof 
are  numerous,  among  which,  science  and  observation  have 
taught  us,  are  all  forms  of  violent  disease,  including 
appolexy.  In  Trish  v.  Newell,  62  111.  196  (14  Am.  Rep. 
79),  it  is  said,  "It  is  no  more  a  presumption  of  law  that 
one  rendered  unconscious  and  incapable  of  mental  action 
by  a  stroke  of  paralysis  will  continue  so  for  four  months 
thereafter,  than  that  he  would  if  the  same  effect  was 
produced  by  a  blow  on  the  head.''  The  instruction  given 
failed  to  recognize  the  distinction  we  have  pointed  out, 
and  permitted  the  jury  to  infer  insanity  at  the  time  the 
will  was  excuted  fromiihe  testator's  mental  condition  im- 
mediately following  the  stroke,  and  without  requiring  it 
to  find  that  there  was  then  a  settled  condition  of  mental 
unsoundness.     In  other  words,  the  jury  was  told  that  if  it 
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found  mental  unsoundness  two  years  before,  whether 
habitual  or  temporary,  it  could  presume  that  Mr.  Eirsher 
was  insane  when  he  executed  his  will.  That  such  is  not 
the  rule  is  held  by  our  own  cases  aupra^  and  by 
the  weight  of  authority.  Buswell  on  Insanity,  218.  Law- 
son  on  Presumptive  Evidence,  179. 

The  court  gave  the  following  instruction:  "A  num- 
ber of  physicians  have  been  called  as  medical  experts; 
that  is,  they  have  given  their  opinions,  based  upon  hypo- 
3.  Expert  thetical  qucstious  put  to  them.  Tou  will 
inrtruction.  carefully  consider  this  testimony,  and  give  it 
the  weight  you  may '  think  it  justily  entitled  to.  The 
weight  and  value  of  such  testimony  depends  upon  whether 
the  statements  of  facts,  of  which  such  experts  have  not 
personal  knowledge,  but  which  they  accept  as  true  for  the 
purposes  of  ansvj^ering  the  question  propounded  them,  are 
in  material  and  important  particulars  correct,  fair,  and 
impartial,  then  such  testimony  may  [be  of  great  value, 
but  if  you  find  such  statements  of  facts  are  in  material 
and  important  particulars  incorrect,  unfair,  partial,  and 
untrue,  then  you  should  attach  little  or  no  weight  to  such 
testimony."  It  hardly  needs  the  citation  of  authority  to 
show  that  this  instruction  is  erroneous.  The  practical  ex- 
perience of  lawyers  and  courts  has  so  often  demonstrated 
the  fact  that  a  very  slight  change  in  the  hypothesis  will 
change  completely  the  answer  of  an  expert  witness,  that 
it  is  unnecessary  to  say  that  the  value  of  answers  to  such 
questions  must  be  based  solely  upon  the  truth  of  the  facts 
upon  which  they  are  based,  and  that,  if  the  facts  are  not 
found  to  be  as  stated,  the  answers  are  of  no  value,  and 
cannot  be  considered  at  all.  Hall  v.  Rankin^  87  Iowa, 
264;  Scbouler  on  Wills  (8d  Ed.)  section  207.  If  the  in- 
struction had  not  said  that  ** little  or  no  weight  should  be 
.iiiven  to  the  testimony  if  the  hypothesis  were  found  un- 
true,"  it  might  be  said  that  the  jury 'would  understand 
that  it  was  not  to  consider  answers  to  such  queslion,  under 
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the  rale  stated  in  Bever  v.  Spangler,  aupra^  where  no  in- 
struction on  the  subject  was  given.  But  the  language 
here,  by  implication,  at  least,  authorized  the  consideration 
of  the  testimony  of  the  experts  in  any  event. 

The  instructions  given  as  to  the  weight  of  the  testi- 
mony and  the  credibility  of  the  witnesses  were  without 
error,  and,  in  a  general  way,  covered  the  questions.     If 
the  defendants  desired    more  specific  ones 
'  touching  any  phase  of  the  case,  they  should 
have  asked  them. 

The  issue  of  undue  influence  was  withdrawn  by  an 
instruction,  and  it  was  not  necessary  to  state  further  that 
the  evidence  on  that  subject  was  also  withdrawn.  The 
4.  Withdrawal  J^^'y  undorstood  that  as  woU  without  further 
of  evidence,  (jjrection  as  it  would  had  a  volume  been  writ- 
ten on  the  subject 

We  doubt  whether  Dr.  Moenck  was  in  any  proper  sense 
so  connected  with  the  deceased  as  to  become  his  physician, 
within  the  meaning  of  section  4608  of  the  Oode;  but,  if  he 
was  his  testimony  was  competent  Winters  v.  Winters^ 
102  Iowa,  68.  The  weight  tio  be  given  his  testimony, 
under  the  circumstances,  was  a  matter  for  the  jury  to 
determine. 

It  is  claimed  that  much  of  the  testimony  given  by  the 
plaintiffs  themselves  was  incompetent,  under  Code,  sec- 
tion 4604. '  Without  calling  specific  attention  to  each  wit- 
ness against  whom  the  objection  ii>  made,  or  reciting  the 
testimony  objected  to,  we  may  say  that  we  find  no  serious 
error  in  any  of  the  rulings.  It  is,  perhaps,  strange  that 
witnesses  could  testify  that  the  deceased  did  not  recog- 
nize them  or  seem  to  know  them,  when  he  was  totally  blind 
and  hence  could  not  see  them,  and  when,  as  they  say,  they 
had  no  conversation  with  him;  but  the  court  cannot  say, 
as  a  matter  of  law,  t  at  the  witnesses  had  conversations 
with  the  deceased  at  the  time  in  question,  when  they  all 
testify  that  they  did  not     It  was  for  the  jury  to  say 
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whether,  under  the  facts  stated,  the  deceased  did  or  did 
not,  or  could  or  could  not,  recognize  them.  Denning  v. 
Butcher^  91  Iowa,  425. 

Objection  was  made  to  answers  of  Mary  Pontious  as 

to  what  she  did  with  her  personal  earnings  during  her 

putBoiTAi.      father's  life.     The  answers  were  competent, 

^'•"•■****^    under  the  rule  in  McElheujiey  v.  Hefidricka^ 

82  Iowa,  659. 

There  was  no  error  in  admitting  the  testimony  of 
Edwards.  He  had  seen  and  observed  the  deceased  on  dif- 
ferent occasions  during  the  time  it  is  claimed  he  was  insane, 
6  NoN-BXFBRT  *^°^»  after  stating  the  facts  connected  there- 
opinion,  with,  was  permitted  to  say  that  he  thought 
"he  was  not  of  sound  mind."  In  re  FenUm* a  Will,  97 
Iowa,  19a 

Dr.  Burkhart,  who  at  one  time  had  been  the  family 
physician  of  the  deceased,  testified  that  he  attended  him 
as  such  up  until  February,  1894;  that  from  1892  until  that 
evidencb:  *^™®  ^®  ^^^  physically  and  mentally  weak, 
value  of.  jj^jj^  became  worse  all  of  the  time  He  detailed 
facts  on  which  he  partially  based  his  conclusion,. and  was 
then  permitted  to  testify  that  when  he  last  treated  him  he 
thought  he  was  "unsound  in  his  mind."  This  testimony 
was  competent,  and  its  weight  for  the  jury.  The  doctor 
was  evidently  mistaken  about  treating  Mr.  Eirsher  for  a 
stroke  of  paralysis  in  1892,  or  at  any  other  time,  but  this 
only  aflfected  the  value  of  his  testimony. 

The  hypothetical  questions  put  to  the  expert  witnessea 
were  substantially  in  accord  with  the  well-settled  rule. 
They  need  only  be  based  upon  what  the  evidence  tends  to 
8  HYPOTHBTi-  prove,  and  they  need  not  cover  all  of  that  A 
CAL  questions,  ^j^jgfyj  examination  of  the  questions  and 
evidence  shows  that  the  various  elements  of  the  questions 
are  supported  by  the  evidence. 

The  court  taxed  all  of  the  costs,  except  attorney's  fees, 
to  the  estate,  and  the  appellants  complain  because  their 
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attorney's  fees  were  not  so  taxed,  while  the  contestants 
^  '...^.^,^w  complain  because  the  other  costs  were  so 
Of  costs.  taxed.  We  shall  not  disturb  the  order,  how- 
ever. As  we  have  heretofore  said,  all  of  the  parties  to 
this  litigation  are  children  of  the  deceased.  The  property 
was  substantially  all  given  to  the  defendants  by  the  wDl, 
which  was  duly  executed,  and  admitted  to  probate,  after 
due  notice,  without  objection  or  question.  It  was  thereby 
determined  that  it  was  the  valid  last  will  and  testament 
of  the  deceased,  and  until  the  order  was  set  aside  it  was 
conclusive  upon  all  parties.  When  this  action  was  com- 
menced to  determine  the  true  character  of  the  will,  it 
may  be  presumed,  at  least,  that  the  proponents  were  act- 
ing in  good  faith  in  defending,  and  with  no  other  object  in 
view  than  to  settle  that  question  according  to  the  very 
right  of  the  matter.  If  this  is  true,  there  is  no  reason 
apparent  to  us  why  the  estate  should  not  bear  the  reason- 
able court  expense  incident  to  such  a  trial.  There  is 
certainly  no  impropriety  in  attempting  to  uphold  what  is 
in  good  faith  believed  to  be  a  valid  will,  and  to  tax  the 
costs  to  the  defendants  for  so  doing  would  be  to  punish 
them  unjustly.  On  the  other  hand,  if  each  party  pays  its 
own  attorneys,  the  matter  is  equalized,  and  neither  will 
suffer  in  the  final  distribution  of  the  estate.  On  this  sub- 
ject generally,  see  In  re  Carman^a  Will^  (Iowa)  48  N.  W. 
Rep.  985;  Meeker  v.  Meeker^  74  Iowa,  362;  Howard  v. 
Smithy  78  Iowa,  73;  Perkins  v.  Perkins^  116  Iowa,  253. 
The  appellants'  motion  to  transfer  the  case  to  the 
equity  side  of  the  docket  for  trial  was  overruled,  and 
error  is  assigned  thereon.  Code,  section  8288,  provides 
lo.  SKTTiNo  that.,  after  a  will  has  been  produced,  the  clerk 
bJte^of  awiu?  or  couft  shall  fix  a  day  for  proving  it,  and 
that,  *'  when  the  probate  of  a  will  is  contested,  either 
party  to  the  contest  shall  be  entitled  to  a  jury  trial 
thereon. '*  Section  3296  of  the  Code  provides  that  the  pro- 
late of  a  foreign  or  domestic  will  "shall  be  conclusive  ai 
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to  the  due  execation  thereof,  until  set  aside  by  an  original 
or  appellate  proceeding."  The  contention  of  the  appel- 
lants is  that  whenever  a  will  has  been  probated,  whether 
with  or  without  a  contest,  the  order  admitting  it  to  pro- 
bate can  only  be  set  aside  in  an  equitable  action.  The 
exact  reverse  of  this  contention  was  held  in  Leighton  v. 
Orr^  44  Iowa,  679,  and  it  has  been  the  practice  in  this  state 
for  more  than  a^  quarter  of  a  century ;  and,  if  there  were 
no  judicial  construction  of  the  statute,  we  would  hestitate 
long  before  departing  from  so  venerable  a  rule.  Nor  da 
the  cases  cited  by  the  appellants  seem  to  announce  a  con* 
trary  doctrine.  The  appellants'  motion  to  dismiss  the 
cross-appeal  is  overruled. 

The  appellees  filed  an  amendment  to  the  abstract,  con- 
taining about  one  hundred  and  fifty  pages  of  testimony,  set 
forth  largely  in  the  form  of  questions  and  answers.  This 
form  was  not  necessary  for  a  proper  understianding  of  the 
matter  testified  to,  and  greatly  extended  the  record  and 
amendment,  the  principal  part  of  which  is  a  repetition  of 
the  appellants'  abstract,  varied  a  little  in  manner  of 
expression.  The  motion  to  strike  this  amendment  is  over-^ 
ruled,  because  we  have  found  therein  some  material  testi-^ 
mony  not  found  in  the  original  abstract;  but  there  is  so 
little  of  this  that  we  order  three-fourths  of  the  cost  of  the 
amendment  taxed  to  the  appellees. 

The  judgment  will  stand  affirmbd  on  the  plaintiffs'' 
appeal,  and  on  the  defendants'  it  is  r^vebsed. 

Bishop,  0.  J.,  taking  no  part 


Thomas  0.  Carver  v.  The  Minneapolis  &  St.  Louis  Rail- 

134    476  WAY  (^OMPANY,  Appellant. 

120      346| 

132    740{  Railroads:     wrongful  act  of  mail  olbre:      enowlegde  of  oom- 

120    3^  1     PANY.     A  railway  company  is  not  liable  in  the  first  instance^ 

^^  ,  ^  for  injuries  resulting  from  the  negligent  act  of  a  mail  clerk 

120    3^  in  throwing  the  mail  poach  from  a    moving  car  to  the  statioo 

ion      .T46 
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platform,  but  may  become  so  liable  by  x)ermittiiig  the  agent 
to  xmiBoe  the  dangeroiifl  praotioe  for  agaffioient  time  to  charge 
it  with  knowledge  of  the  custom. 

Assumption  of  Risk,     enowledgb  of  DANasR.        Mere   knowledge 
3     of  a  dangeroos  custom  is  not  sufficient  to  throw  the  risk  thereof 
upon  the  person  having  such  knowledge  unless  he  has  also 
appreciated  the  danger  involved. 

Assumption  of  Risk:  instbuotion.      Where  one    is  injured  by  a 

3  mail  pouch  thrown  from  a  moving  car  while  standing  on  a 
station  platform  at  a  place  other  than  that  at  which  he  knows 
the  pouch  is  usually  thrown,  he  does  not  assume  the  risk  and 
there  is  no  occasion  to  instruct  the  jury  with  reference  to  as- 
sumption of  risk  as  distinct  from  contributory  negligence. 

Assumption  of  Risk:    oontributort  KBauaBNOE.  The   distinction 

4  between  assumption  of  risk  and  oontributoiy  negligence 
discussed. 

Negligence  of    Mail    Clerks:      uabiutt  of  railway  oompant. 

5  Where  a  railway  company  is  charged  with  knowledge  of  the 
negligent  practice  of  mail  clerks  in  throwing  the  mail  pouch 
fiom  a  moving  car  to  the  station  platform,  it  is  liable  to  one 
rightfully  on  the  platform,  for  injuries  received  thereby. 

Appeal  from  Webster  District  Court. — Hon.  S.  M.  Weaver, 

.  Judge. 

Wbdnbsday,  May  18,  190a 

Action  for  personal  injuries.  Verdict  and  judgment 
for  plaintiff.     Defendant  appeals, — AMrmed. 

R.  M.   Wright  for  appellant 

A.  N.  Botsford  and  Healy  Bros.  <&  Kelleher  for 
appellee. 

MoOlain,  J.  —  1  he  injury  for  which  plaintiff  seeks  to 
recover  resulted  from  his  being  struck  by  a  mail  bag 
thrown  from  the  mail  car  in  a  passenger  train  on  defend- 
ant's road  while  the  train  was  still  in  motion.  Plaintiff, 
at  the  time  of  receiving  the  injury,  was  standing  on  the 
passenger  platform  of  defendant's  road  at  the  town  of 
Otho,  and  near  the  north  end  of  such  platform,  the  train 
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coming  from  the  south.  He  was  thus  standing  on  the 
passenger  platform  by  reason  of  his  employment,  in  which 
he  had  been  engaged  for  about  six  years,  as  carrier  of 
United  States  mails  to  and  from  the  mail  trains  at 
this  station. 

It  seems  to  be  well  settled,  and  is  not  specially  ques- 
tioned in  this  case,  that  while  an  agent  of  the  United 
States  postal  department,  in  charge  of  a  mail  car,  is  not  a 
servant  of  the  railroad  company  carrying  mails  under  con- 
tract with  the  United  States  government,  in  such  sense 
that  the  negligence  of  the  agent  in  the  matter  of  throwing 
a  mail  bag  from  the  train,  causing  injury  to  a  bystander, 
is  chargeable  to  the  railroad  company  (Jfu/t^^^rt;.  Chicago^ 
M.  cfe  St.  P.  R.  Co.,  61  Wis.  825,  21  N.  W.  Rep.  228,  50 
Am.  Rep.  141),  yet  the  railway  company  is  responsible  in 
permitting  the  mail  agent  to  pursue  a  course  of  conduct' 
I.   wroxoful     with  reference  to  the  throwing  off  of  mail 

clerk:  knowi-  bags  at  statious  which  is  dangerous  to  by- 
edge  of  rail-  •  <=»  .^ 

way  company  standers,  and  if  the  course  of  conduct  has 
been  continued  for  a  sufficient  length  of  time,  so  that  the 
railway  company  is  presumed  to  have  had  knowledge  there- 
of, its  liability  will  be  sufficiently  shown.    Galloway  v.  Chi' 
oagoj  M.  <&  St.  P.  R.  Co.,  56  Minn.  846  (57  N.  W.  Rep.  1058, 
23  L.  R.  A.  442,  45  Am.  St.  Rep.  468);  Carpenter  v.  Boston 
<&  A.  R.  Co.y  97  N.  T.  494;  Snow  v.  Fitchhurg  R.  Co.,  186 
Mass.  552  (49  Am.  Rep.  40);  Shaw  v.  Chicago  ds  O.  1.  R. 
Co.,  123  Mich.  629  (82  N.  W.  Rep.  618,  9  L  R.  A.  808,  81 
Am.  St.  Rep.  280).     And  the  liability  of  the  railroad  com- 
pany in  this  respect  extends  to  injuries  to  persons  who  are 
rightfully  on  the  platform,  regardless  of  whether  or  not 
they  are  passengers  or  intended  passengers.     Bradford  v. 
Boston  AM.  R.  R.,  160  Mass.  892(85  N.   R   Rep.  1181). 
Indeed,  we  see  no  reason  for  any  distinction,  as  to  what 
will  constitute  negligence,  between  passengers  and  other 
persons  rightfully  on  the  platform  at  a  railway  stAtioiu 
Galloway  v.  Chioago,  M.  cfe  St.  P.  R.  Co.,  supra. 
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There  is  no  complaint  of  the  submission  of  this  case  to 
the  jury  so  far  as  the  duty  of  the  railway  com'pany  to  per- 
sons on  the  platform  is  concerned.  But  counsel  for  appel- 
lant contended  in  the  lower  court  that  plaintiff,  having 
been  aware  of  the  usage  on  the  part  of  the  railway  clerks 
to  throw  the  mail  bags  from  the  trains  before  the  trains 
came  to  a  stop  (the  object  being  to  have  the  bags  drop  on 
the  platform,  instead  of  north  of  the  platform,  when  the 
train  was  coming  from  the  south,  and  at  a  point  where  the 
mail  car  would  necessarily  be  standing  when  the  passenger 
car  was  opposite  the  platform),  assumed  the  risk  of  this 
method  of  discharging  the  mail,  and  that,  by  reason  of  this 
assumption  of  risk,  there  was  no  negligence  on  the  part  of 
the  railroad  company,  of  which  plaintiff  could  complain, 
in  knowingly  allowing  the  mail  bags  to  be.  thus  thrown 
from  the  train.  Counsel  asked  an  instruction  in  accord- 
ance with  this  view,  which  the  court  refused  to  give,  al- 
though a  proper  instruction  was  given  with  reference  to 
contributory  negligence,  and  the  refusal  to  give  the 
instruction  as  to  assumption  of  risk  is  now  assigned  as 
error.  There  is  certainly  some  very  eminent  authority  for 
saying  that  the  doctrine  of  contributory  negligence  and 
that  of  assumption  of  risk  do  not  necessarily  cover  the 
same  ground,  and  that  the  fundamental  distinction  be- 
tween the  two  is  th$kt  where  the  risk  has  been  assumed 
there  is  no  negligence,  so  far  as  the  person  who  has  assumed 
the  risk  is  concerned,  in  pursuing  a  course  of  conduct  such 
as  he  has  reason  to  anticipate,  and  the  danger  of  which  he 
must  have  fully  appreciated.  In  other  words,  the  doctrine 
of  contributory  negligence  assumes  that  there  has  been 
negligence  on  the  part  of  the  defendant,  and  that  it  is 
thereux>on  necessary  to  determine  whether  the  plaintiff 
has  been  in  the  exercise  of  such  care  that  he  may  properly 
recover  for  injuries  resulting  from  defendant's  negligence 
—the  rule  being  that,  if  his  want  of  care  has  in  any  way 
contributed  to  the  injury,  he  cannot  recover,    notwith- 
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standing  the  fault  of  the  defendant — while  the  doctrine  of 
the  assumption  of  risk  rests  on  the  principle  embodied  in 
the  maxim,  "  Volenti  non  At  injuria*^  \  that  is,  no  tort 
whatever  is  committed  in  failing  to  protect  from  injury 
one  who  has  voluntarily  assumed  the  danger  of  the  injury. 
Leai^  V.  Boston  &  A,  R.  Co.^  185  Mass.  580  (2  N.  E.  Rep. 
115,  52  Am.  Rep.  788);  Mundle  v.  Hill  Mfg.  Co.  86  Me. 
400  (80  Atl.  Rep.  16  );  louisville,  K  A.  dk  C.  B.  Co.  v. 
Corps,  124  Ind.  427  (24  N.  E.  Rep.  1046,  8  L.  R  A.  686); 
Thomas  v.  Quartermaine,  18  Q.  B.  D.  685.  It  may,  i)er- 
haps,  be  true  that  the  doctrine  of  assumption  of  risk, 
while  it  is  usually  applied  in.  actions  where  the  servant 
seeks  to  recover  damages  on  account  of  the  dangerous 
manner  in  which  the  business  of  the  master  has  been  car- 
ried on  resulting  in  his  injury,  and  is  properly  applied 
wherever  the  relation  of  master  and  servant  exists, 
whether  the  particular  danger  has  been  guarded  against 
by  the  master  in  a  contract  with  the  servant  or  not  {Mar- 
tin  V.  Chicago,  B.  I.  ds  P.  B.  Co.,  118  Iowa,  148),  is  also 
applicable  where  the  relation  of  master  and  servant  does 
not  exist  between  the  person  injured  and  the  one  whose 
course  of  dangerous  conduct  has  occasioned  the  injury 
Miner  V.  Connecticut  Biver  B.  Co.,  168  Mass.  898  (26  N. 
E.  Rep.  994);  Wood  v.  Locke,  147  Mass.  604  (18  N.  E. 
Rep.  578);  1  Thompson,  Negligence  (2d  Ed.)  section  184. 
Notwithstanding  the  authorities  which  we  have  cited, 
there  seems  to  be  still  some  doubt  about  the  nature  and 
scope  of  the  doctrine  of  assumption  of  risk,  as  distinguished 
*  a.  ASSUMPTION  'rom  the  doctrine  of  contributory  negligence, 
knowledge  See  dissontiug  opinion  of  Knowlton,  J.,  in 
of  danger.  j^^^.^  ^^  Fovles,  171  Mass.  548  (51  N.  E.  Rep. 
20,  47  L.  R.  A.  198,  note).  But  at  any  rate,  it  is  well  settled 
that  the  mere  knowledg:e  of  the  existence  of  the  custom  or 
condition  which  is  dangerous  is  not  sufficient  to  throw  the 
risk  thereof  upon  the  person  having  such  knowledge,  unless 
he  has  also  appreciated  the  danger  involved.     Fitzgerald 
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V.  Connecticut  River  Paper  Co.^  155  Mass.   155  (29  N,   E- 

Rep.  464,  81  Am.  St.  Rep.  587);  Conley  v.  American  Exp. 

Co.,  87  Me.  852  (82  Atl.  Rep.   965);  Mundle  v.  Hill  Mfg. 

Co.,  86  Me.  400  (80  Atl.  Rep.  16);  Warren  v.  Boston  cfe  M. 

JR.  Ji.j  168  Mass.  484  (40  N.  E.  Rep..  895);  Illingaworth  v. 

Boston  Electric  Light  Co.,  161  Mass.  588  (87  N.   E.  Rep. 

778,  25  L.  R  A.  552);  Mahoney  v.  Dorey  155  Mass.  518  (80 

N.  E.  Rep.  866);  Tfiomas  v.  Qiiartermainej  18  Q.  B.  D.  685. 

In  the  case  before  us  it  was  found,  by  an  answer  of 

the  jury  to  a  special  interrogatory,  that  the  usage  in  re- 

j:ard  to  throwing  mail  bags  from  defendant's  train  at  this 
3.  ASSUMPTION  station  was  to  so  throw  them  that  they  should 
struction.  fall  ou  the  platform  in  front  of  the  station 
house,  and  not  at  the  north  end  of  the  platform,  which 
extended  some  distance  beyond  the  station  house.  Assum- 
ing, then,  that  plaintiff  knew  that  the  bags  were  likely  to 
be  thrown  off  while  the  train  was  in  motion,  he  was  not 
chargeable  with  any  knowledge  of  a  risk  involved  in  such 
practice,  so  far  as  he  was  concerned,  for  it  was  his  custom 
to  stand  at  the  north  end  of  the  platform,  where  he  was 
on  this  occasion.  He  did  not  assume,  therefore,  any  and 
every  danger  that  might  arise  from  throwing  the  bags 
from  the  car  while  the  train  was  in  motion,  and  had  taken 
the  precaution  to  place  himself  in  such  situation  as  not  to 
be  injured  by  reason  of  this  practice,  and  cannot  be  said 
to  have  assumed  any  risk  incident  thereto.  The  idea  of 
counsel  seems  to  be  that  plaintiff  assumed  every  risk  inci- 
dent to  the  usage  of  which  he  had  knowledge,  while,  con- 
ceding everything  that  can  reasonably  be  claimed  for  the 
authorities  cited  by  counsel,  the  true  rule  is  that  plaintiff 
assumed  only  such  dangers  as  were  reasonably  to  be  ap- 
prehended by  him  to  himself  in  the  position  which  he  took 
as  incident  to  the  usage  of  which  he  had  knowledge.  As 
illustrating  this  distinction  as  applicable  to  a  very  similar 
case,  see  Muster  v.  Chicagoj  M.  <&  St.  P.  R.  Oo.^  61  Wis. 
325  (21  N.  W.  Rep.  228,  50  Am.  Rep.   141),  where  it  was 
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held  that  one  going  to  a  train  to  receive  the  mail  to  be 
thrown  from  the  mail  car  was  not  precluded  from  recover- 
ing for  injuries  resulting  from  being  thrown  from  a  plat- 
form, the  support  of  which  was  knocked  down  by  being 
struck  by  a  mail  bag  thrown  from  a  moving  train,  where 
it  appeared  that  the  usage  was  to  throw  the  bags  off  some 
distance  from  such  platform.  Under  the  evidence  in  this 
case,  therefore,  there  was  no  occasion  to  instruct  the  jury 
with  reference  to  assumption  of  risk,  as  distinct  from  con- 
tributory negligence,  for,  giving  all  the  significance  which 
can  possibly  be  attached  to  it,  in  connection  with  the  find- 
ing of  the  jury  that  the  bags  had  never  before  been  thrown 
off  so  as  to  imperil  any  one  at  the  north  end  of  the  plat- 
form, there  was  no  possible  application  for  the  rule. 

We  have  assumed  that  in  such  a  case  as  this  there 
might,  under  some  circumstances,  be  proper  occasion  to 
apply  the  doctrine  of  assumption  of  risk.  But  we  are  un- 
4.  ASSUMPTION  willing  to  even  apparently  indorse  the  rec- 
fribut^r^""  ognition  of  that  doctrine  as  applied  to  a  case 
negligence,  ^jj^j.^  ^]^q  negligent  course  of  conduct  which 
it  is  claimed  had  been  assumed  and  recognized  is  connected 
with  the  discharge  of  a  duty  to  the  general  public.  We 
should  not  be  willing  to  have  it  thought  possible  for  a 
municipal  corporation,  for  instance,  to  escape  liability  to 
a  person  entitled  to  the  use  of  its  streets,  by  reason  of  its 
persistently,  notoriously,  and  intentionally  having  made 
those  streets  dangerous  for  the  use  of  the  public.  One 
who  desires  to  avail  himself  of  a  public  privilege  ought  not 
to  be  said  to  have  assumed  the  risk  of  defective  streets  in 
such  sense  that  the  city  owes  him  no  duty,  under  the 
maxim,  "  Volenti  non  At  injuria.'^'*  One  who  negligently 
incurs  the  danger  of  a  defective  street  may  not  be  entitled 
to  recover  for  the  injury  received,  but  that  is  not  on  the 
theory  of  assumption  of  risk,  involving  no  liability  on  the 
part  of  the  city,  but  on  the  ordinary  ground  of  contribu- 
tory negligence,  which  assumes  that  the  city  is  at  fault  as 
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to  a  defect  in  the  street,  and  defeats  the  plaintiff  seeking 
to  recover  for  an  injury  from  such  defect  only  on  the 
ground  that  he  also  has  been  guilty  of  negligence. 

So  in  this  case  the  plaintiff,  and  every  other  member 
of  the  public  desiring  to  transact  business  or  avail  himself 
of  the  advantages  of  the  service  of  defendant  as  a  common 
carrier,  including  the  carrier  of  mails  under  contract  with 
the  United  States  government,  was  entitled  to  go  upon  the 
station  platform,  and  to  assume  that  such  platform  was  a 
reasonably  safe  place.  Plaintiff  was  not  bound  to  assume 
that,  because  on  some  previous  occasions  the  defendant 
had  allowed  the  mail  ba'gs  to  be  thrown  from  its  trains  in 
a  negligent  way,  such  negligent  conduct  would  be  contin- 
ued, but  had  a  right  to  assume  that  it  would  be  discontin*^ 
ued.  No  doubt,  as  to  a  peculiar  danger,  apparent  to  him, 
and  which  he  could  reasonably  have  avoided,  he  would  be 
guilty  of  contributory  negligence  if  he  failed  to  use  rea- 
sonable care  in  avoiding  it.  If,  in  a  particular  instance, 
the  operation  of  the  train  would  make  a  particular  place 
on  the  platform  dangerous,  on  being  notified  in  any  way 
— either  by  his  own  observation,  or  by  advice  of  the  serv- 
ants  of  the  company — of  such  danger,  he  should,  if  practic- 
able, avoid  being  at  such  place  and  incurring  the  danger 
incident  thereto;  but  this  is  the  ordinary  doctrine  of  con- 
tributory  negligence,  and  is  quite  different  from  the 
doctrine  that,  by  general  notice  of  a  dangerous  course  of 
conduct,  one  who  seeks  to  avail  himself  of  the  privileges 
of  the  defendant's  platform  assumes  the  risk  of  such  course 
of  conduct.  Any  such  rule  would  make  it  feasible  for  a 
railroad  carrier,  by  posting  notices  on  its  platform,  "This 
is  a  dangerous  place,"  to  relieve  itself  entirely  from  liabil- 
ity.    Such  a  doctrine  would  be  manifestly  unreasonable. 

Counsel  dwell  on  the  thought  that  plaintiff  actively 
participated  in  the  dangerous  course  of  conduct,  by  placing 
himself  in  position  to  throw  the  mail  matter  which  he 

Vol.  120  Iowa.— 2a 


864  Oabver  v.  Mihnbapolis  &  St.  L.  R  Co.  [120  Iowa 

brought  for  the  train  into  the  open  door  of  the  mail  car 
before  the  train  had  come  to  a  full  stop.  But  the  risk 
involved  in  his  attempting  to  do  so  was  not  the  risk  inci- 
dent to  the  bags  being  thrown  from  the  train  while  in 
motion.  He  had  no  control  over  that  matter,  had  not 
been  consulted  about  it,  and  had  no  occasion  to  protest,  so 
long  as,  without  contributory  negligence  on  his  part,  he 
was  able  to  secure  the  mail  bags  after  they  had  been 
thrown  out;  and,  as  has  already  been  stated,  he  was  nort 
guilty  of  contributory  negligence  in  being  where  he  was, 
unless  he  had  reason  to  anticipate  that  the  mail  bags  would 
be  thrown  off  so  as  to  strike  him  at  that  place.  The  ques-  * 
tion  of  contributory  negligence  was  properly  submitted  to 
the  jury,  and  the  finding  was  against  the  defendant 
on  that  issue. 

It  is  further  urged,  however,  in  behalf  of  appellant, 

that  if  the  course  of  negligent  conduct  on  the  part  of  the 

mail  agent,  as  known  to  the  defendant,  was  to  throw  off 

5.  nboliobncb  the  mail  from  the  moving  train  at  about  the 

liability  of      middle  of  the  platform,  and  not  at  the  north 

railway  com-  ' 

p*ny-  end  of  it,  where  plaintiff  usually  stood,  then, 

80  far  as  plaintiff  was  concerned,  the  defendant  was  not 
responsible  for  the  improper  conduct  of  the  mail  agent  in 
this  instance  in  throwing  the  mail  so  that  it  would  strike 
plaintiff  at  the  north  end  of  the  platform.  This  idea  was 
embodied  in  the  instructions  given  by  the  court,  and  counsel 
contend  that,  under  the  finding  of  the  jury  that  the  mail 
bags  had  never  before  been  thrown  off  at  the  north  end  of 
the  platform,  the  jury  should  have  found  defendant  not 
liable  for  plaintiff's  injuries.  But  the  instruction  given, 
and  which  is  to  be  treated  as  the  law  of  the  case  for  the 
jury,  was  that  if,  in  the  exercise  of  reasonable  care  on  the 
part  of  the  railroad  company,  it  could  not  have  anticipated 
that  any  accident  or  injury  from  the  throwing  of  the  mail 
bags  at  a  point  at  or  near  the  middle  of  the  platform  was 
likely  to  occur  at  the  place  where  plaintiff  stood  at  the 
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time  of  his  alleged  injury,  then  no  negligence  could  be 
•charged  against  the  company.  But  even  if  the  mail  bags 
had  never  before  been  thrown  so  as  to  imperil  a  person  at 
the  north  end  o^  the  platform,  nevertheless  it  was  open  to 
the  jury  to  find  that,  in  the  exercise  of  reasonable  care  on 
the  part  of  defendant,  it  could  have  anticipated  an  acci* 
4ent  as  likely  to  occur  at  that  place  from  the  general 
practice  of  throwing  the  mail  bags  from  the  train  while  in 
motion.  The  general  practice  was  negligent;  it  imperiled 
the  safety  of  x>ersons  on  the  platform ;  and  we  do  not  think 
that  the  jury  was  bound  by  the  instruction  to  say  that,  if 
the  bags  had  never  before  been  thrown  off  at  the  north 
«nd  of  the  platform,  the  usage,  if  persisted  in,  was  not 
likely  to  imperil  persons  standing  at  that  place.  It  was 
the  general  usage  of  throwing  bags  from  the  train  while  in 
motion,  and  not  the  usage  of  throwing  them  to  the  middle 
of  the  station  platform,  which  constituted  the  negligence 
properly  complained  of. 

We  find  no  error  in  the  action  of  the  trial  court,  and 
the  judgment  is  affirmed. 


Johnson  Brothers,  Appellants,  v.  Oartbr  &  Compant,  and 
J.  E.  Oartbr  and  W.  E.  Brown. 

f^artnershtp:  bvidbnob  of:  suffioienoy.  Where  one  sapplies 
1  the  money  to  conduct  an  enterprise  for  a  fixed  rate  of  interest  and 
a  share  in  the  net  profits,  acquiesces  in  the  use  of  li  firm  name, 
furnishes  a  bookkeeper  to  handle  the  funds  to  offset  the  labor 
of  the  other  in  overseeing  the  work,  takes  the  other's  note  for 
one-half  the  cost  of  material  on  hand  at  the  close  of  the 
business,  and  states  to  a  third  party  that  the  bookkeeper  in 
using  the  firm  name  has  full  authority  to  represent  him,  it 
may  be  inferred  that  a  partnership  relati  n  exists,  and  is  suf9- 
oient  to  authorize  submission  to  a  jury  of  the  question  of  his 
liability  on  a  note  in  the  firm  name  signed  by  the  other. 

Partnership:      sharino  of  proftts  and  losses.      The   following 
'  S     principles  in  relation  to  partnership  are  established  by  the 
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deoisions  of  this  state:  (l)  An  agreement  only  to  share  profits 
will  not  oonstltnte  a  partnership,  though  evidenoe  of  the  exist- 
ence of  snch  relation;  (2)  The  sharing  of  losses  is  essential 
to  a  xmrtnership,  thoagh  the  undertaking  to  do  so  may  be  in- 
ferred from  an  agreement  to  divide  profits,  unless  precluded 
by  the  terms  thereof ;  (S)  That  payment  for  services  or  for 
the  use  of  money  or  proi)erty  to  be  used  in  the  business  may 
consist  of  a  sliare  of  profits  without  making  the  loaner  or  em- 
ploye a  partner. 

Statements  of  Employe:  denial  of  pabtnershv:  estoppel. 
8  Where  plaintiff  extended  credit  to  a  supposed  firm,  relying 
upon  representations  of  an  employe  that  one  of  defendants  was 
a  member  of  such  firm,  if  there  was  in  fact  no  x)artnerBhip  and 
the  employe  was  not  authorized  to  act  for  such  defendant,  he 
was  not  estopx>ed  to  deny  the  partnership. 

Appeal  from  Buena  Vista  District  Court — Hon.  W.   B. 
QuARTON,  Judge. 

Wednesday,  May  13,  1903. 

Action  on  a  promissory  note  of  $1,232.12,  signed 
** Carter  &  Co.,  by  J.  E.  Carter,"  dated  February  7, 1900^ 
and  payable  in  sixty  days.  The  petition  alleges  that  the 
defendant  Brown  was  a  member  of  that  firm,  and  as  such 
liable  on  the  note,  and  also  on  a  guaranty.  The  defendant 
put  these  allegations  in  issue.  After  plaintiffs  had  intro- 
duced their  evidence,  the  court  directed  a  verdict  for  the 
defendant.  Judgment  was  entered  thereon,  and  the  plain- 
tiffs appeal. — Reversed. 

Tait  c&  Jackson  and  K  S.  HeUell  for  appellants. 

F.  F.  Fayvillet^nd  CarVj  Hetoitt^  Parker  <&  Wright 
for  appellee. 

LadD)  J. — It  appears  that  McGee,  Eahman  &  Oa  had 
contracted  with  the  Ft.  Dodge  <fe  Omaha  Railroad  Com- 
pany to  grade  its  entire  line  of  road,  and  that  said  firm  had 
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entered  into  a  subcontract  with  J.  £.  Garter  to  grade  two 
miles  of  the  line  near  Wall  Lake.  Garter  had  an  unQQm- 
pleted  contract  wit^  the  Ghicago  &  Northwestern  Kail  way 
Oompany,  and,  being  in  need  of  financial  assistance,  con- 
sulted the  defendant  Brown.  They  entered  into  an  ar« 
rangement  under  which  the  grading  was  done.  Were  they 
partners?  Garter  testified  that  he  exhibited  to  Brown  his 
contract  with  McGee,  Eahman  &  Go.,  and  a  profile  of  the 
road;  informed  him  that  he  must  have  "some  one  to  go 
with  him  to  do  the  work,  or  who  would  furnish  the  money 
to  carry  him'*;  that  there  would  be  a  good  profit  in  the 
contract,  and  proposed  to  give  Brown  one-half  the  profits 
if  he  would  furnish  the  money;  that  Brown  offered  to  go 
in  if  he  could  send  a  man  to  take  care  of  his  part  of  the 
work  and  look  after  the  books;  that  it  was  agreed  that  he 
should  furnish  such  a  man,-  whose  time  should  offset  that 
of  Garter,  who  was  to  oversee  the  work;  that  Brown  should 
furnish  from  three  to  five  thousand  dollars,  and  receive 
.  half  the  profits.  The  witness  was  unable  to  recall  all  that 
ivas  said,  but  declared  that  they  talked  over  twice  "what 
he  should  have  and  what  I  should  have,  and  what  he 
should  furnish  and  what  I  should  furnish.''  He  ijirther 
testified:  "In  that  connection  Mr.  Brown  said  something 
to  the  effect  that  I  ought  to  have  a  man  there  to  look  after 
the  books,  and  I  said,  if  he  would  furnish  that  money  and 
a  man  to  keep  my  books,  and  to  help  me  in  my  contract  to 
carry  it  out,  that  he  should  have  a  one-half  interest  in  the 
net  profits.  ♦  ♦  ♦  The  question  came  up  about  the 
manner  of  keeping  my  books,  to  this  effect:  It  was  stated 
by  them  to  me  that  I  was  carrying  on  this  railroad  contract 
over  on  the  Northwestern,  and  was  having  expenses  in 
that,  and  I  was  carrying  on  the  contract  with  the  Ft.  Dodge 
Toad,  and  would  have  to  anyway,  both  at  the  same  time, 
and  there  must  be  some  way  of  distinguishing  between  the 
-expenses  on  the  Northwestern  and  the  expenses  on  the  Ft. 
Dodge  road;  that  waa  talked,  and  the  understanding  was 
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tbat  the  way  I  would  keep  my  books,  so  that  the  money 
that  came  in  from  that  contract  on  the  Ft.  Dodge  road 
would  be  kept  under  the  name  of  Carter  <fe  Co.,  and  then 
I  would  keep  the  other  under  my  own  name  in  my  books, 
so  they  would  not  conflict  Mr.  Campbell,  I  think,  sug- 
gested a  firm  name. '*  Brown  furnished  John  Campbell, 
who  kept  the  books  in  the  name  of  Carter  &  Co.,  and  trans- 
acted all  the  business,  buying  all  supplies  and  handling  all 
the  funds,  while  Carter  had  charge  of  the  men  doing  the 
work.  The  men  employed  were  boarded,  and  the  price 
cf  board  deducted  from  their  wages.  The  note  sued  on 
was  executed  for  supplies  bought  by  Campbell,  and  by  his- 
direction  charged  to  Carter  &  Co.  Brown .  honored  sight 
drafts  on  hia  bank,  signed  by  "Carter  &  Co.,"  received 
notes  so  signed  for  moneys  advanced,  and,  in  writing,  so 
addressed  some  of  his  letters.  He  advised  Goodwin,  a 
banker  at  Wall  Lake,  over  the  telephone,  that  Campbell 
had  full  authority  "to  do  any  business  down  there  in 
regard  to  the  work  going  on;  ♦  ♦  ♦  that  anything 
Campbell  did  was  with  his  full  consent*'  Though  the  con- 
.  versation  was  concerning  an  application  of  Campbell  to 
borrow  money  for  Carter  &  Co.,  Goodwin  testified:  "We 
were  talking  in  a  general  way.  I  asked  if  Mr.  Campbell 
had  authoTity  to  transact  business  down  there,  and  he  said 
'Yes.'  "  Upon  the  completion  of  the  grading  contract, 
including  three  additional  miles,  Carter  executed  his  note 
to  Brown  for  one-half  of  the  cost  of  the  horses,  scrapers, 
etc.,  bought  during  the  season-  and  remaining  on  hand. 
This  is  substantially  all  the  evidence  bearing  on  the  issue 
as  to  whether  Brown  was  a  partner  in  the  firm  of  Carter 
&  Co.  On  the  one  hand,  plaintiff  contends  that  it  waa 
sufficient  to  carry  that  question  to  the  jury,  while  on  the 
other  defendant  insists  that  the  evidence  shows  what  tlie 
agreement  was,  and  that  it  was  properly  construed  as  not 
creating  the  relationship  of  partners  between  Brown  and 
Carter. 
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It  may  be  conceded  that  where  an  agreement  is  fully 
proven,  and  is  not  ambiguous  in  terms,  the  court  should 
declare  its  meaning,  and  define  the  rights  and  obligations 
I.  partnership:  of  the  parties  created  thereby.      But  we  do 
suffidency/    not  think  this  is  such  a  casa     While  the  firm 
name  of  Carter  &  Oo.  was  apparently  selected  for  conven- 
ience in  bookkeeping,  there  is  nothing  to  indicate  that  it 
was  not  to  include  both  parties  to  the  enterprise.    Brown's 
employment  of  Campbell,  at  his  own  expense,  to  act  as 
bookkeeper  and  to  handle  the  funds  of  Carter  &  Co.,  as  aq 
offset  to  Carter's  time,  together  with  his  assurance  of 
Campbell's  full  authority  to  act  for  him,  are  circumstances 
tending  to  show  that  such  was  their  intention.     True,  he 
advanced  the  money  to  execute  the  contract^  but  he  was  a 
banker,  and  under  the  arrangement  was  to  receive  for  its 
use  the  highest  legal  rate  of  interest.      In  these  circum- 
stances, the  stipulation  for  one-half  the  net  profits  of  the 
enterprise  is  more  consistent  with  the  theory  of  a  partner- 
ship than  a  mere  loan.    The  use  of  the  words  "net  profits" 
may  well  have  been  understood  as  profits  after  the  pay- 
ment of  interest.     Both  parties   appreciated  that  Jarge 
expenditures  would  be  necessary,  and  the  reference  to 
such  profits  cannot  be  held,  as  a  matter  of  l*»w,  to  exclude 
the  inference  of  the  obligation  of  each  to  bear  his  just 
proportion  of  the  losses,  if  any  should  occur.    The  thought, 
doubtless,  was  that  all  expenses  should  be  paid  out  prior 
to  the  division   of  gains.     If  the   money   advanced   was 
merely  loaned  to  Carter,  how  happened  it  to  be  handled 
exclusively  by  Brown's  representative,  all  purchases  made 
by  him,  and  everything  done  in  the  name  of  Carter  &  Co.? 
Possibly  inferences  explanatory  of  this  maybe  drawn  from 
the  evidence,  but  not  necessarily  so.     The  conclusion  that 
a  Partnership:  ^^^^^  ^as  a  partnership  seems  quite  as  rea- 
^mSand      sonable.      Of    course,   the   mere   sharing  of 
losses.  profits  will  not  be  construed  as  establishing 

the  partnership  relation.      Ruddick  v.  Otisy  38  Iowa,  402. 
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But  it  is  an  important  circumstance  to  be  taken  into  con- 
sideration. The  obligation  to  share  losses  is  an  essential 
element  to  its  existence.  Winter  v.  Pipher^  96  Iowa,  17. 
But  enterprises  are  not  usually  undertaken  with  a  view  of 
loss,  and  the  mere  fact  that  provision  therefor  is  not  ex- 
pressly made  does  not  preclude  the  inference  that  each 
partner  is  to  bear  his  portion  of  the  burdens  as  well  as 
reap  his  share  of  the  benefits  of  the  venture.  "An  agree- 
ment to  share  profits,  nothing  being  said  about  losses, 
^moxxntB  prima  facie  to  an  agreement  to  share  losses  also,  ' 
for  it  is  but  fair  that  the  chance  of  gain  and  of  loss  should 
be  taken  by  the  same  persons,  and  it  is  natural  to  suppose 
that  it  was  their  intention,  if  they  have  said  nothing  to  the 
contrary;  and  accordingly  it  has  been  held  that,  unless  an 
intention  to  the  contrary  can  be  shown,  persons  engaged  in 
any  business  or  venture,  and  sharing  the  profits  to  be 
derived  from  it,  are  partners  as  regards  the  business  or 
adventure.''  1  Lindley  on  Partnership  (Ewell)  80.  This 
principle  was  recognized  in  Richards  v*  Orinnell^  68 
Iowa,  44,  where  the  court,  speaking  through  Rothrock,  J., 
said:  "It  is  not  necessary,  in  order  to  constitute  a  part- 
nership, that  there  be  an  express  agreement  that  each 
party  shall  bear  a  shaie  of  any  losses  which  may  occur  in 
the  business.  This  may  be  inferred  from  other  provisions 
of  the  contract,  the  nature  of  the  business,  and  the  rela- 
tion of  the  parties  to  the  business  to  be  transacted.'' 

In  the  decisions  of  this  court  denying  the  existence  of 
a  partnership  because  of  there  being  no  obligations  to 
share  the  losses,  the  agreements  have  been  such  as  to 
exclude  any  such  inference.  Thus,  in  Porter  v.  Curtis^  96 
Iowa,  589;  Winter  v.  Pipher^  96  Iowa,  17;  Holbrook  v. 
Oherne^  56  Iowa,  824;  Kraua  v.  Meyer ^  82  Iowa,  566;  Mc- 
Bride  v.  Ricketts^  98  Iowa,  539,  and  Reed  v.  Murphy^  2 
Q.  Greene,  674 — the  contracts  were  those  of  employment 
at  a  percentage  of  the  profits,  or  this  with  salary  added. 
There  was  no  community  of  interest.,  save  the  contingent 
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«hare  of  the  profits  in  payment  of  services  rendered. 
Buddick  V.  Otisj  88  Iowa,  402,  involved  merely  an  advance  . 
to  a  firm  for  the  purchase  of  wool,  with  a  stipulation  that 
•one-third  of  th^  profits  realized  should  be  paid  for  its  use. 
In  Williams  v,  Sautter^  7  Iowa,  485,  Drem  advanced  money 
i;o  the  firm  of  Soutter  <fe  Way  to  be  used  in  the  business  for 
•one  year,  on  condition  that  it  be  then  returned  with  thirty 
per  cent  interest,  or,  at  his  option,  one-third  of  the  profits 
after  deducting  expenses.  In  Clark  v.  Barnes^  72  Iowa, 
<568,  Seig  <fe  Williams  furnished  Barnes  <fe  Co.  money  and 
:stock  to  manufacture  wagons,  upon  an  agreement  to  re- 
pay, with  one-half  the  profits.  In  the  last  two  cases  the 
nature  of  the  contracts  precluded  the  notion  that  the  par- 
ties advancing  money  were  to  share  the  losses,  and  gave 
"them  no  control  or  direct  interest  in  the  business.  From 
iihese  authorities  may  be  deducted,  as  established  in  this 
state,  the  following  principles:  (1)  That  the  agreement 
only  to  share  profits  will  not  constitute  partnership,  though 
•evidence  of  existence  of  that  relation.  (2)  The  sharing  of 
•losses  is  essential  in  a  partnership,  though  the .  undertak- 
ing to  do  so  may  be  inferred  from  an  agreement  to.  divide 
profits,  unless  precluded  by  the  terms  thereof.  (8)  That 
payment  for  services,  or  for  the  use  of  money  or  property 
to  be  used  in  the  business,  may  consistof  a  share  of  profits, 
without  making  of  the  loaner  or  employe  a  partner. 

The  absence  of  any  participation  in  or  control  of  the 
business  is  generally  mentioned  as  indicating  that  a  party 
is  not  a  partner,  and,  of  course,  the  converse  must  follow. 
Indeed,  it  will  be  found  in  most  of  the  cases  where  the 
relationship  is  declared  to  exist  inter  se^  the  party  held 
ihas  enjoyed  a  direct,  rather  than  merely  a  contingent, 
interest  in  the  enterprise.  The  use  of  the  term  "partner- 
iship'*  is  not  essential,  and  the  adoption  of  a  firm  name  may 
be  dispensed  with.  The  facts  of  no  two  cases  are  exactly 
;alike.  The  only  crucial  test  seems  to  be  the  intention  of 
8the  parties.     If  it  appears  to  have  been  their  purpose  to 
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enter  into  the  relation  of  partners,  all  subterfuges  of 
either,  resorted  to  in  order  to  evade  liability  for  possible 
losses,  while  securing  certainty  of  the  advantages  to  be 
derived  from  the  relation,  must  be  disregarded.  Brown 
was  careful  to  guard  his  portion  of  the  prospective  profits. 
From  what  he  did  in  agreeing  to  a'  firm  name,  though 
ostensibly  for  convenience  in  bookkeeping,  in  acquiescing 
in  its  use  in  all  matters  connected  with  the  enterprise,  in 
the  division  of  the  profits  after  exacting  the  highest  legal 
rate  of  interest  for  money  supplied,  in  furnishing  a  man 
to  act  in  his  behalf  in  transacting  the  business,  as  an  offset 
to  the  labor  of  Carter  in  overseeing  the  employes,  in  tak- 
ing Garter's  note  for  the  cost  of  half  instead  of  all  the 
materials  bought  and  remaining  on  hand,  and  in  admitting 
that  Campbell,  in  making  use  of  the  firm  name  "Carter  & 
Co.,''  had  full  authority  to  represent  him,  it  might  have 
been  inferred  that  he  was  not  merely  acting  as  a  money 
loaner  but  as  a  partner,  and  that  both  he  and  Carter  so 
understood  in  the  selection  of  a  firm  name,  and  so  intended 
in  carrying  on  their  joint  enterprise. 

II.     Plaintiffs  doubtless  extended  credit  to  Carter  & 

Co,  in  reliance  on  Brown  being  a  member  of  the  firm.     If 

Brown  was  not  in  fact  a  member,  Campbell  must  have 

3.  STATBMBirra  been  employed  to  assist  Carter,  and,  if  so,. 

denial  0?^,  *    was  uot  authorized  to  act  for  Brown  in  mak- 

partnership: 

estoppel.  ing  purchases.  In  such  circumstances  the 
latter  would  not  be  bound  by  what  Campbell  said  in  buy* 
ing  goods  of  plaintiffs  for  Carter  &  Co.,  and  as  his  repre- 
sentations, and  not  Brown's  conversation  over  the 
telephone  with  Goodwin,  induced  plaintiff  to 'Extend  credit 
to  that  firm.  Brown  would  not  be  estopped  from  denying 
that  he  was  a  member  thereof  by  having  held  himself  out 
as  such  member  and  havin<r  thereby  mislefl  them.  If,, 
then,  Brown  and  Carter  were  not  partners,  the  former  is 
not  liable.  In  other  words,  the  facts  of  thecase  are  suek 
that  the  issue  of  estoppel  ought  not  to  be  submitted. 
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III.  It  is  unncessary  to  consider  the  issues  raised 
with  respect  to  the  guaranty  signed  by  Brown  to  induce 
plaintiffs  to  dismiss  a  suit  previously  begun  on  this  same 
indebtedness.  Objections  now  interposed  to  recovery 
thereon  may  be  obviated  by  other  evidence  introduced  on 
the  next  trial.  The  rulings  on  the  admissibility  of  evi- 
dence were  so  manifestly  correct  as  not  to  demand  detailed 
consideration.     For  the  error  pointed  out,  the  judgment  is 
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C.  M. .  Syok,  Plaintiff,  Ain>  Lyman  D.  Baibd,  Intervenor^ 
Api>ellant8,  v.  William  Bossingham,  Appellee. 

Conversion :     STOCK  OF  goods  :     bvidbnqb.     Plaintiff  puchased  a 

1  stock  of  goods,  taking  a  bill  of  sale  which  was  improperly  ac- 
.    knowledged  and  never  recorded,  and  his  brother  went  into 

I)088e88ion.  Thereafter  he  gave  a  mortgage  on  the  stock  to 
Becare  a  note  signed  by  himself  and  brother  for  the  purchase 
price,  which  was  duly  recorded  and  assigned  to  the  intervener. 
Defendant  claimed  the  goods  under  an  attachment  against 
plaintiff's  brother ;  plaintiff  admitted  that  he  did  not  own  the 
goods  bnt  claimed  that  the  bill  of  sale  was  in  fact  a  mortgage 
to  secure  him  as  surety  on  the  note.  It  also  appeared  that 
most  of  the  goods  covered  by  the  mortgage  had  been  sold  and 
the  remainder  mingled  with  another  stock  owned  by  the 
brother  of  plaintiff.  Held,  that  in  an  action  for  conversion 
a  verdict  was  properly  directed  for  defendant. 

Stock  of  Goods :     mortoagb  :     presumption  as  to  tttle.  The  ex^- 

2  cution  of  a  chattel  mortgage  does  not  raise  the  presumption 
that  the  mortgagor  is  the  owner  of  the  goods  covered  by  the 
mortgage,  especially  as  against  one  not  a  party  to  the  mortgage. 

Appeal  from  Kossuth  District  Court. — Hon.  W.  B.  Qdar- 

TON,  Judge. 

Thursday,  May  14,  190a 

AcTioH  for  the  conversion  of  certain  personal  property. 
Defendant  claimed  the  goods  under  an  attachment  sale 
thereof  as  the  property  of  T.  B.  Syck.     Lyman   D.  Baird 
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intervened,  claiming  possession  of  the  property  under  a 
i^hattel  mortgage  executed  by  plaintiff  to  one  Stilson,  and 
by  Stilson  assigned  to  the  intervener.  At  the  conclusion 
of  the  evidence  the  trial  court  directed  a  verdict  for  de- 
fendant, and  plaintiff  and  intervener  appeals. — AMrmed. 

Clarke  cfe  Coh-enour  for  plaintiff  appellant 

E.  H.  Clarke  for  intervener  appellant. 

F.  M.  Curtis  and  £.  E,  Kelly  for  appellee. 

Deemer,  J. — Complaint  is  made  of  a  ruling  on  a 
motion  to  strike  parts  of  defendant's  answer  to  the 
petition  of  intervention.  As  the  case  did  not  go  to  the 
jury,  and  as  the  matter  complained  of  did  not  go  to  the 
merits  of  the  controversy,  we  have  no  occasion  to  rule  on 
the  complaint. 

On  the  14th  day  of  February,  1898,  one  A.  K  Sutton 
made  what  purports  to  be  a  bill  of  sale  of  "a  Rtock  of 
clothing,  furniture,  and  fixtures,  nowinstoreatBelmond, 
Iowa,*'  to  0.  M.  Syck  for  the  expressed  consideration  of 
$5,071.17.  This  bill  of  sale  was  not  properly  acknowl- 
edged, nor  was  it  ever  recorded.  T.  B.  Syck,  a  brother  of 
0.  M.,  went  into  possession  of  the  goods  said  to  have  been 
covered  by  this  bill  of  sale.  On  the  said  14th  day  of 
February,  0.  M.  Syck,  who  resides  in  Austin,  Minn.,  made 
what  purports  to  be  a  chattel  mortgage  to  A.  R  Stilson  to 
secure  a  note  of  the  same  date,  signed  by  0.  M.  and  T.  B, 
Syck,  for  the  sum  of  $448.17.  This  mortgage  described  the 
goods  covered  thereby  as  follows:  **A11  the  stock  of  goods, 
consisting  of  clothing,  furniture,  and  fixtures,  described 
in  an  invoice  thereof  dieted  February  11,  1898,  being  all 
the  stock  and  fixtures  now  contained  in  the  frame  store 
building  situated  on  the  Main  street  at  Belmond,  Iowa, 
being  the  same  stock  of  goods  this  day  sold  to  the  said  0. 
M.  Syck  by  the  said  party  of  the  second  part;  all  of  the 
6aid  property  being  now  in  possession  of  said  first  party, 
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in  the  village  of  Belmond,  county  of  Wright,  and  »tate  of 
Iowa,  and  free  from  all  incumbrances."  This  mortgage 
was  duly,  filed  for  record  with  the  recorder  of  Wright 
county,  Iowa,  in  which  the  town  of  Belmond  is  situated, 
on  February  16,  1898.  Thereafter,  and  on  the  28d  day  of 
February,  1898,  Stilson,  by  written  instrument,  assigned 
the  aforesaid  note  and  chattel  mortgage  to  intervener^ 
Lyman  D.  Baird,  for  the  consideration  of  $400.  On  Feb- 
ruary 27,  1899,  defendant  brought  suit  in  the  Kossuth 
county  district  court  against  T.  B.  Syck  and  Emma,  his 
wife,  to  recover  the  sum  of  |800,  and  sued  out  a  writ  of 
attachment,  which  was  levied  on  the  property  in  dispute, 
which  was  then  in  the  town  of  Hobart,  in  Kossuth  county. 
Judgment  was  obtained  against  the  defendants  in  that  ac- 
tion for  the  sum  of  $939.89,  and  the  attached  property  was 
;^old  to  defendant  under  a  special  execution.  Plaintiff,  as 
we  have  said,  brought  action  against  defendant  for  the 
conversion  of  the  goods,  and  Baird  intervened,  claiming 
that  he  was  entitled  to  the  possession  thereof  under  the 
chattel  mortgage  assigned  to  him  by  Stilson.  Defendant 
avers  that  the  title  to  the  goods  was  in  fact  in  T.  B.  Syck, 
or  Emma,  his  wife;  that  he  had  no  notice  or  knowledge 
of  the  alleged  bill  of  sale;  that  T.  B.  Syck  was  at 
all  times  in  possession  of  the  goods;  and  thafc  any  apparent 
title  0.  M.  Syck  may  may  have  had  in  the  goods  was  fraud- 
ulent and  void  as  to  the  creditors  of  T.  B.  and  Emma  Syck. 
There  are  several  reasons  why  the  motion  to  direct 
was  properly  sustained.  In  the  first  place,  plaintiff  admits 
himself  that  he  does  not  own  the  goods  or  any  part  thereof. 
I.  cowversion:  He  claims  that  the  Stilson  bill  of  sale  was  in 

stocic  of  (roods 

evidence.  fact  a  mortgage  made  to  him  to  secure  him 
for  signing  the  $448  and  other  note?  executed  by  his 
brother  T.  B.  for  the  balance  of  the  purchase  price  of  the 
Belmond  goods;  that  the  brother  T.  B.  traded  a  farm  for 
the  goods,  which  was  sufficient  in  value  to  ^over  the  ex- 
change value  of  the  stock;  and  that  he  never  in  fact  owned 
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the  goods.  Moreover,  T.  B.  was  at  all  times  in  possession 
of  the  Belmond  stock,  claiming  to  be  the  owner  thereof, 
and  the  Stilson  bill  of  sale  was  never  recorded*    . 

Farther,  it  appears  that  most  of  the  goods  in  the  Bel- 
mond stock  were  sold,  and  the  remainder  were  removed  to 
Hobart,  and  there  mixed  with  another  stock  of  goods 
which  T,  B.  Syck,  or  his  wife,  or  both  of  them,  obtained 
from  defendant,  Bossingham,  through  another  trade. 

Aside  from  this,  plaintiff  did  not  sufficiently  identify 
the  Belmond  goods  to  justify  an  action  for  conversion 
against  the  defendant.  For  these  reasons,  and  others 
which  might  be  suggested,  plaintiff  was  clearly  not  entitled 
to  have  his  case  for  conversion  submitted  to  the  jury. 

II.     As  to  the  intervener's  claim :  He  has  a  mortgage 

upon  some  goods  in  Belmond  executed  by  plaintiff,  0.  M. 

Syck.     If  this  mortgage  was  not  executed  by  the  owner  of 

3.  Stock  of        the  goods,  it  is,  of  course,  of  no  validity.     At 

gage:  pre-      any  rate,  his  claim  is  that  0.  M.  Syck  was  the 

sumption  as 

to  title.  owner  of  the  goods,  which  were  at  Belmond, 
and  that  as  such  owner  he  made  the  mortgage  relied  upon 
by  him,  and  as  such  mortgagee  he  is  entitled  to  recover 
the  goods  for  the  conversion  of  which  this  suit  was  brought 
The  evidence  from  all  of  the  Sycks  is  that  T.  B.  Syck  was 
the  owner  of  the  Belmond  stock,  and* there  is,  of  course, 
no  claim  that  intervener  ever  had  any  lien  upon  the  goods 
which  T.  B.  Syck  or  his  wife  acquired  from  the  defendant. 
The  only  evidence  of  ownership  in  plaintiff  is  the  fact  that 
he  gave  the  mortgage  to  Stilson  to  which  we  have  referred. 
We  have  expressly  held  in  at  least  two  cases  that  no  pre- 
sumption arises  from  the  execution  of  a  mortgage  that  the 
mortgagor  owns  the  property  therein  described.  Everett 
V.  Brovrn^  64  Iowa,  420;  Warner  t>.  WiUon^  78  Iowa,  719. 
The  writer  would  be  disposed  to  doubt  this  rule  were  it  an 
original  proposition,  but,  having  been  twice  announced, 
we  are  not  disposed  at  this  time  to  question  it.  See,  also^ 
And)  egg  v.  Brunakill^  87  Iowa,  351. 
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Perhaps  the  rule  is  correct  where,  as  in  this  case,  the 
<5ontrover8y  is  between  a  mortgagee  and  a  stranger,  who  ia 
not  bound,  of  course,  by  the  terms  of  the  written  instru- 
ment to  which  he  is  not  a  party  and  with  which  he  is  not 
in  privity.  Certainly  there  are  stronger  grounds  for  say- 
ing in  such  a  case  that  there  is  no  such  presumption  than 
where  a  controversy  arises  as  between  the  parties  to  an 
instrument.  This  is  practically  all  there  is  to  intervener's 
case.  He  did  not  produce  Stilson  as  a  witness,  and  evi« 
dently  relied  wholly  upon  a  presumption  arising  from  the 
possession  of  the  mortgage.  Were  the  controversy  between 
plaintiff  and  intervener,  doubtless  the  statement  made  in 
the  mortgage  regarding  the  ownership  of  the  property 
would  be  conclusive  on  plaintiff,  and  estop  him  from  deny- 
ing it.  But  that  is  not  the  case.  The  main  issue  here  is 
between  intervener,  a  mortgagee,  and  defendant,  who  is 
an  entire  stranger  to  that  document.  The  statement  made 
in  the  mortgage  could  doubtless  be  used  for  impeaching  0. 
M.  Syck  as  a  witness,  but  it  should  not  be  treated  as  sub- 
stantive proof  against  the  defendant. 

This  is  sufficient  to  dispose  of  the  case.  But,  aside 
from  this,  intervener  did  not  sufficiently  identify  the 
property  which  he  claims  was  covered  by  his  mortgage. 
The  stock  at  Hobart  was  not  in  its  entirety  covered  by  that 
instrument.  A  large  addition  of  another  stock  was  made 
thereto;  but,  as  we  understand  the  record,  this  was  kept 
separate  from  the  Belmond  stiock.  A  witness  was  offered 
to  identify  the  goods,  but  he  did  not  do  so  with  any  degree 
of  clearness.  Had  the  case  gone  to  a  jury,  it  could  not, 
on  the  evidence  before  us,  have  returned  a  verdict  identi- 
fying the  goods  covered  by  intervener's  mortgage.  It  is 
not  a  case  of  confusion  of  goods  where  the  mortgagee  may 
be  permitted  to  take  the  entire  mass.  It  is  said  in  argu* 
ment  that  T.  B.  Syck  was  in  possession  of  the  goods  as 
agent  for  0.  M.;  but  there  is  no  evidence,  aside  from  that 
to  which  we  have  referred,  to  substantiate  this  claim.      It 
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may  be  that  this  whole  transaction  between  0.  M,  and  T* 
B.  Syck  was  a  fraud;  but  there  is  nothing  but  mere  sur- 
mise  to  justify  this  inference.  However  this  may  be, 
there  is  no  evidence  that  defendant^  who  sold  the  Hobart 
stock  to  T.  B.  Syck  or  to  his  wife,  had  any  knowledge  of 
this  fraud.  He  was  not  bound  to  examine  the  record  for 
mortgages  made  by  0.  M.  Syck,  for  he  (Syck)  was  a  resi- 
dent of  the  state  of  Minnesota,  and  the  goods  were  at  all 
times  in  the  possession  of  T.  B.  Syck. 

The  motion  to  direct  a  verdict  was  properly  sustained 
— Affirmed, 


David  Smeaton,  Appellant,  v.  O.  0.  Oolb. 

Landlord  and  Tenant:     attaohmbnt:     rent  due:    oounteroladc. 

1  The  provision  of  Code,  section  3880,  providing  that  the  petitioD 
in  landlord's  attachment  shall  state  that  something  is  due, 
has  reference  to  the  maturity  of  the  claim  for  rent  and  not  the 
balance  of  indebtedness  owing  from  one  party  to  the  other, 
and  the  landlord  is  not  precluded  from  attaching  for  rent  due, 
by  reason  of  the  fact  that  the  tenant  has  claims  against  him 
in  excess  of  the  rent. 

Malicious  Issuance  of  Writ.  Where  the  landlord  has  a  valid  claim 

2  against  the  tenant  for  rent,  the  fact  that  the  tenant  has  claims 
against  the  landlord  in  excess  of  the  rent  will  not  justify  a 
conclusion  that  the  landlord  was  actuated  by  malice  in  suing 
out  the  writ. 

Appeal  from  Polk  District  C(?wr^— Hon.  W.   F,   Oonrad, 

Judge. 

Thursday,  Mat  14,  190a 

Ik  this  action,  damages  are  demanded  of  defendant  for 
suing  out  a  landlord's  writ  of  attachment  maliciously  and 
without  probable  cause.  To  support  the  allegations  of  the 
petition,  the  pleadings  in  the  former  action,  a  part  of  the 
court's  instructions,  the  judgment  therein,  and  someofthe 
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proceedings  incident  to  the  care  of  the  property  seized, 
were  introduced  in  evidence.  From  these  it  appears  that 
this  defendant,  as  plaintiff  in  that  action,  began  a  suit  for 
the  recovery  of  $114  as  rent  for  the  use  of  a  greenhouse 
April  28,  1892,  under  a  written  lease,  alleged  to  have  been 
assigned  by  a  former  tenant  to  this  plaintiff,  caused  a  writ 
of  attachment  to  be  issued  and  levied  on  "all  plants  and 
flowers  in  rooms  Nos.  1,  2,  8,  and  4"  thereof,  and  also  a 
mare,  buggy,  and  single  wagon,  and  two  days  later  pro- 
cured the  appointment  of  a  receiver.  Five  hundred  dol- 
lars was  also  asked  as  damages  said  to  have  been  occasioned 
by  breaches  of  the  said  written  lease.  This  plaintiff  an- 
swered therein  September  18,  denying  the  assignment^ 
and  alleging  an  oral  arrangement,  by  the  terms  of  which 
the  defendant  was  to  turn  over  to  him  all  the  pots  and 
plants,  save  two  large  palms,  and  he  to  pay  a  monthly 
rental  of  $16,  and  put  in  condition  and  repair  the  build- 
ings and  grounds,  and  defendant  to  furnish  necessary  ma- 
terials and  put  And  keep  in  repair  the  heating  apparatus; 
that,  owing  to  this  defendant's  failure  to  furnish  material 
and  repair  as  aforesaid,  plants  to  the  value  of  $1,500  were 
destroyed  by  frost;  and  also  that  he  had  furnished  mater- 
ials at  this  defendant's  instance  to  the  value  of  $99.65. 
Upon  trial  the  defendant  herein  was  allowed  rent  as 
claimed,  and  the  plaintiff  herein  $400  on  his  counterclaim. 
The  foregoing  was  all  the  evidence  introduced  by  plaintiff, 
and,  when'  he  had  rested,  the  courti,  on  motion,  directed  a 
verdict  for  the  defendant.  From  the  judgment  entered 
thereon,  plaintiff  appeals. — AMmied. 

Bowen  cfe  Brockett  for  appellant 

John  Newhum  and  C.  C.  Cole  for  appeUee. 

Ladd,  J. — The  sum  of  $114  was  found  due  the  landlord 
for  rent  accrued,  precisely  as  alleged  in  his  petition,  and 
the  tenant  was  allowed  $400  on  his  rounterclaim*     Oon- 
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rrary  to  appellant's  contention,  this  was  a  tinding  that 
something  was  due  plaintiff,  within  the  meaning  of  our 
statutes.  Section  2992  of  the  Code  creates  a  lien  for  rent 
in  favor  of  the  landlord,  and  the  section  following  provides 
that  the  lien  may  "be  effected  by  the  commencement  of 
an  action  during  the  period  above  prescribed  for  rent 
alone,  in  which  action  the  landlord  will  be  entitled  to  a 
writ  of  attachment,  upon  filing  with  the  clerk  or  justice  a 
verified  petition  stating  that  the  action  is  commenced  to 
recover  rent  accrued  within  one  year  previous  thereto  upon 
premises  described  in  the  petition,  and  the  procedure  there- 
under shall  be  the  same,  as  nearly  as  may  be,  as  in  other 
cases  of  attachment,  except  no  bond  shall  be  required."  As 
therent  had  accrued,  the  defendant  might  resort  to  this 
remedy,  provided  he  followed  the  procedure  prescribed 
I.  ATTACH-  ^y  ordinary  attachments.  Section  888)  of 
du.J[  TOu^n°ter  *h®  Oode  requires  the  petition,  when  the 
claim.  action  is  on  contract,  to  ''state  that  some- 

thing is  due  and,  as  nearly  as  practicable,  the  amount" 
This  is  to  serve  as  a  guide  to  the  sheriff,  who  must  levy  on 
property  one  and  one-half  times  in  value  such  amount. 
Section  888L  Where  the  action  is  not  based  on  contract, 
the  allowance  in  value  of  property  to  be  levied  on  must  be 
fixed  by  the  judge.  Section  8882.  Section  8888  relates  to 
the  suing  out  of  a  writ  of  attachment  "on  debts  not  due 
when  nothing  but  time  is  wanting  to  fix  an  absolute  in- 
debtedness," additional  grounds  therefor  to  be  stated  in 
the  petition.  It  is  manifest  from  these  statutes  that  the 
word  "due,"  as  used  in  them,  has  reference  to  the  matur- 
ity of  the  claim,  rather  than  the  balance  of  indebtedness 
owing  from  one  party  to  the  other.  What  must  be  alleged 
is  that  something  is  due.  On  what?  The  contract  sued 
on,  and  the  amount  thereof,  are  to  be  stated.  Something 
n^ay  be  owing  by  the  plaintiff  to  the  defendant  in  another 
transaction,  but  if  it  has  not  been  applied  in  payment,  such 
debt  continues  unirapairpcl,  and  defendant  may  elect  not 
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to  plead  it  as  a  set-off  or  counterclaim,  but  to  make  it  the 
subject  of  a  separate  and  distinct  action.  J(me%  v* 
Witouseky  114  Iowa,  14.  The  petitioner  then  has  no  right 
to  assume  that  defendant  will  interpose  what  will  be  ow« 
ing  him  by  way  of  a  set-off  or  counterclaim,  rather  than 
institute  a  separate  action,  and  all  required  is  that  he  state 
with  reasonable  accuracy  the  amount  due  him  under  the 
oontract  on  which  the  action  is  based. 

In  the  instant  case  the  items  demanded  by  the  tenant, 
whether  in  the  way  of  unliquidated  damages  or  disputed 
charges  for  the  services  rendered,  were  not  payments,  tind 
were  not  allowed  as  such  by.  the  court.  They  were  pleaded 
by  way  of  counterclaim,  and,  as  such,  applied  to  the  extent 
necessary  by  way  of  deduction.  None  of  the  cases  cited 
by  the  appellant  treat  "set  off"  or  "counterclaim*'  as  syn- 
onymous with  "payment."  See  Eldredge  v.  Bell^  64  Iowa, 
125;  Ware  v.  Howley,  68  Iowa,  688;  Van  Sandt  v.  Dows^ 
68  Iowa,  594;  Union  Mill  Co.  v.  Premier^  100  Iowa,  540; 
Lucore  v.  Kramer^  22  Iowa,  887.  They  proceed  on  the 
theory  that  the  representative  of  the  deceased  in  the  mat- 
ter  of  the  collection  of  debts  due  an  estate  merely  steps 
into  the  shoes  of  his  decedent,  and  must  maintain  his 
action  subject  to  like  defenses  or  counterclaims.  As 
indicated  in  the  last  case  cited,  in  ascertaining  the  amount 
to  be  awarded,  "mutual  claims  compensate  each  other," 
and  "thevamount  which  may  be  due  is  always  the  balance 
left  after  deducting  the  lesser  from  the  greater  sura," 
precisely  as  though  the  action  had  been  brought  by  de- 
ceased in  his  lifetime.  But  this  is  not  saying  they  have 
been  previously  so  applied. 

We  are  not  to  be  understood  as  intimating  that  malice 
and  want  of  probable  cause  are  necessarily  to  be  inferred 
from  a  finding  of  nothing  due.  In  such  a  case  the  writ 
a.  maucious  has  been  wrongfully  issued,  but^  in  the  ab- 
writ.  sence  of  statute,  this  alone  will  not  warrant 

the  recovery  of  damages.    Tallant  v.  Burli?igton  OasligAt 
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Co.^  86  Iowa,  262;  Frantz  v.  Hanford^  87  Iowa,  469;  Car» 
TfiheT  V.  Allen^  112  Iowa,  168.  It  is  because  of  section  8887 
of  the  Oode,  providing  for  recovery  on  the  bond,  that 
damages  for  the  mere  wrongful  suing  out  of  the  writ  are 
allowed.  Porter  t>.  WiUon^  4  G.  Greene,  814;  Young  v. 
Broddbenty  28  Iowa,  589.  On  the  strength  of  these 
decisions  so  holding,  the  court  seems  to  have  applied  the 
same  rule  in  the  case  of  a  landlord's  writ  of  attachment,, 
issued  without  bond,  in  the  absence  of  any  similar  statute. 
Harger  v.  SpoiFord^  46  Iowa,  11,  cited  with  apparent  ap* 
proval  in  Sigler  v.  Murphy^  107  Iowa,  128.  In  the  first  of 
these  the  theory  on  which  damages  were  allowed  by  the 
jury  does  not  appear,  and  the  last  was  remanded  for  new 
trial.  It  would  seem  these  decisions  can  only  be  upheld 
on  the  theory  that  from  a  finding  of  nothing  due  the  infer- 
ence of  want  of  probable  cause  and  of  malice  may  be 
drawn.  If  so,  such  inference  is  permissible  only,  and  the 
subject  to  be  rebutted  by  other  evidence  introduced  and 
circumstances  established  on  the  triaL  But  whether  this- 
be  so  or  not,  the  mere  finding  that  more  was  owing  def  end*^ 
ant  in  the  former  suit  on  the  counterclaim  than  was  due 
plaintiff  therein  on  the  petition  does  not,  alone,  justify 
the  conclusion  that  plaintiff  was  actuated  by  malice.  He 
might  have  been  entirely  ignorant  of  the  adv.erse  claima 
at  the  time  of  suing  out  the  writ 

The  jury  was  properly  directed.— Affirmed. 

Bishop,  0.  J.,  taking  no  part. 


George  W.  Young,  Appellee,  v.  T.  A.  (Jormley  and  S.   P- 
Geiger,  Appellants. 

Pleadingi:     arrest:     allbgation  of :   lossoftdcb.    In  an  action 
1    for  an  illegal  arrest,  an  allegation  that  plainti£P  was  deprived 
of  his  liberty  implies  loss  of  time. 

Evidence  in  Aggravation  of  Damages.     In  an  action  for  an  illegal 
2     arrest  plaintiff  may  show  in  aggrayation  of  damages  that  he^ 
was  arrested  in  the  presence  of  his  family. 
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Illegal  Arrest.  BESPONSiBiLirr  of  mayob:  svidenob.  In  an  action 
.  8  against  the  marshal  and  mayor  of  a  town  for  an  illegal  arrest 
of  one  claimed  to  have  interfered  with  the  city  officials  in 
their  etforts  to  open  a  claimed  street,  the  fact  that  the  mayor 
directed  the  marshal  to  protect  the  street  commissioner  in 
opening  the  street,  and  when  arrested  refused  to  discharge 
plaintiff  and  caused  him  to  repeatedly  appear  for  trial,  finally 
informing  him  there  was  no  charge  made,  is  sufficient  to  con- 
nect the  mayor  with  responsihility  for  the  arrest. 

Interference  with  Private  Property:    ▲uthority  OFOiTY  offioiais: 

4  ARREST.  A  mayor  or  other  city  officials  have  no  more  right 
as  such  officers  to  dispossess  a  citizen  of  the  town  of  land 
claimed  by  him  without  legal  process  than  one  citizen  has  to 
dis];x)ssess  another,  and  when  a  citizen  resists  the  wrongful 
and  unauthorized  acts  of  city  officials  in  interfering  with  hif 
property  and  is  arrested  without  warrant,  the  arrest  is  wrongful.    ^ 

Assessment  of  Damages :     mental  pain.     In  an  action  for  wrong- 

5  ful  arrest,  the  facts  and  circumstances  being  shown,  the  jury 
may  therefrom  assess  such  damages,  which,  as  fair  micded 
men,  they  believe  just  and  reasonable  to  allow  for  mental  suf- 
fering and  humiliation. 

Same-     Damages  for  mental  i)ain  and  suffering  are  actual,  not 

6  punitive. 

Appeal  from  Lynn  District  Court. — Hon.  H.  M.    Remlsy, 

Judge. 

Thursday,  May  14,  190a 

Action  for  damages  for  an  alleged  illegal  arrest  Ver- 
dict and  judgment  for  plaintiff,  and  defendants  appeaL — 
AfiirmecL 

William  Glenn  and  Jamison  <fe  Smyth  tor  appellants. 

C.  W.  Kepler  and  Smith  cfe  Smith  for  appellee. 

Weaver,  J. — The  evidence  tends  to  establish  the  fol- 
lowing facts:  The  appellants  are,  respectively,  mayor  and 
maishal  of  the  town  of  Mt.  Vernon.-  On  the  claim  that 
certain  land  occupied  by  the  plaintiff  was  a  public  street, 
the  mayor  ordered  the  fences,  sidewalk,  and  other  obstruc- 
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tioDs  to  the  use  of  said  alleged  street  removed  therefrom* 
The  plaintiff  resisting  such  interference  with  his  posses- 
sion, the  marshal,  acting  under  the  orders  of  the  mayor, 
but  without  warrant,  arrested  him.  On  being  taken  be- 
fore the  mayor,  plaintiff  demanded  to  know  the  charge 
made  against  him,  and  asked  for  a  trial;  but  the  mayor, 
stating  that  he  desired  time  "to  consult  counsel,*'  refused 
to  proceed,  but  also  refused  to  order  a  discharge  of  plain- 
tiff, and  continued  the  proceedings  to  a  later  hour.  Later 
in  the  day,  plaintiff  appeared  and  again  demanded  trial; 
but  the  mayor  again  declined  to  proceed,  and  appointed  a 
still  later  hour  for  the  hearing.  At  the  hour  named,  plain- 
tiff again  appeared ;  and  for  a  third  time  the  mayor  refused 
to  proceed,  but  refused  to  discharge  plaintiff,  telling  him 
that  he  considered  him  still  under  arrest.  Several  days 
later  the  plaintiff  made  his  final  appearance,  and  was  told 
there  was  no  complaint  against  him.  No  information  was, 
in  fact,  ever  filed  against  him,  and  no  case  was  ever  dock- 
eted against  him  by  the  mayor.  Plaintiff  alleges  that  the 
arrest  was  illegal  and  wanton,  and  put  him  to  expense  and 
loss  of  time,  and  sets  out  various  matters,  having  more  or 
less  support  in  the  testimony,  tending  to  show  that  said 
arrest  was  made  in  a  manner  and  under  circumstances 
causing  him  humiliation  and  disgrace.  The  defendants 
deny  the  plaintiff's  claim,  and  allege  tl  a*^^,  in  all  they  did 
in  reference  to  the  matters  of  which  complaint  is  made, 
they  acted  in  their  official  capacity  and  in  good  faith.  The 
jury  returned  a  verdict  for  the  plaintiff  for  $400. 

L  It  is  first  argued  by  appellants  that  there  w.ere  no 
allegations  of  special  damages  by  the  plaintiff,  and  that 
much  of  the  testimony  as  to  loss  of  time  and  other  circum- 
1.  Arrest:  ai-  stances  was  inadmissible.  It  is  true,  the  pe- 
lossoftime.  tition  does  not  set  out  any  specific  item  or 
amount  as  claimed  for  loss  of  time,  but  it  does  allege  the 
fact  that  plaintiff  was  deprived  of  his  liberty;  and  this, 
we  think,  sufficiently  implies  a  loss  of  time. 
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Error  is  further  alleged  upon  the  ruling  of  the  court 
permitting  plaintiff  to  testify  that  the  arrest  was  made  in 
the  presence  of  his  mother,  wife,  and  son.    The  ruling  was 
2.  EviDBNCB      correct.     While  loss  of  time  and  expense  are 
tfoo^^"     usual  incidents  to  claims  like  the  one  in  suit, 
^**°***^       the    principal  ground    of  recovery    in  most 
cases  of  this  kind  is  the  shame  and  humiliation  to  which 
the  injured  party  has  been  wrongfully  subjected.     These 
consequences  of  the  wrongful  act  depend  in  a  great  degree 
upon  tlie  circumstances  of  time,  place,  and  publicity  by 
which  it  is  attended.     We  have  held  that,  in  a  civil  action 
for  assault  and  battery,  it  is  proper  to  show  in  aggravation 
of  damages  the  presence  of  others  at  the  time  of  the  injury, 
because  '*an  insult  or  indignity  which  is  suffered  in  the  pres- 
ence of  others  is  more  humiliating  than  the  same  wrong 
would  be  if  perpetrated  in  private."     Root  v.  Sturdivant^ 
70  Iowa,  68.     The  same  rule  was  adhered  to  in  an  action 
for  malicious  prosecution.    Flam  v.  Lee^  116  Iowa,  289. 
We  are  cited  to  no  authority  to  the  contrary,  nor  do  we 
think  that  any  can  readily  be  found.     The  cases  referred 
to  by  counsel  go  only  to  the  proposition  tha*-,  in  an  action 
to  recover  damages  sustained  by  reason  of  a  defendant's 
negligence  plaintiff  cannot  be  allowed  to  appeal  to  the 
sympathy  of  the  jurors  by  testimony  as  to  his  family  and 
family  relations.  Kreuziger  v.  R.  R.^  78  Wis.  168  (40  N.  W, 
Rep.  667).     Other  points  are  m^de  upon  the  introduction 
of  evidence,  but  do  not  raise  questions  of  importance,  and 
it  is  sufficient  to  say  we  think  there  was  no  prejudicial 
error  in  the  rulings  excepted  to. 

IL     At  the   close   of  the   testimony    the    appellant 

Qormley  moved  for  a  directed  verdict  in  his   behalf,  and, 

this  motion  being  denied,  error  is  assigned  upon  the  ruling. 

J.  iLLBOAL  ar-    The  first  ground  of  this  contention  is  that 

Siiity  of"    there  is  no  evidence  ju^^tifyin2:  the  conclusion 

mayor:  evi-       ,,      .    ^  , 

dence.  that  Gormlcy  was  in  any  manner  responsible 

for  plaintiff's  arrest.     We  do  not  so  understand  the  record. 
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While  the  testimony  of  Geiger  is  apparently  contradictory 
upon  this  particular  matter,  he  is  represented  in  at  least 
one  place  as  testifying  that  he  was  acting  under  Gormley's 
orders.  Moreover,  both  he  and  Qormley.  admit  that  the 
latter  directed  the  former  to  protect  the  street  commis- 
sioner in  tearing  down  plaintiff's  fence,  and  to  keep  the 
alleged  street  open,  and  to  prevent  the  fence  being  rebuilt 
This,  followed  by  his  recognition  of  the  arrest,  his  refusal 
to  discharge  the  plaintiff,  and  causing  him  to  repeal edly 
appear  in  the  mayor's  court  before  informing  him  that 
there  was  no  case  against  him  is  certainly  sufficient  to  sus- 
tain a  finding  by  the  jury  that  he  and  the  marshal  were 
acting  conjointly  in  this  effort  to  overcome  plaintiff's  re- 
sistance to  their  attempt  to  oust  him  from  the  land 
in  dispute. 

But  it  is  further  insisted  that  no  cause  of  action  was 

shown  against  Gormley  because  the  acts  complained  of 

were  performed  in  his  capacity  as  mayor.     Unfortunately 

4.  iNTBRFRR.     that  fact,  if  admitted,  does  not  necessarily 

priyateprop.  coustitute  a  defense.     If  a  mayor,  conceiving 

CTty,  author*  ^       *  «=» 

i^of  city       the  idea  that  his  town  is  entitled  to  a  tract 
^^^^^^  of  land  in  the  possession  of  a  citizen,  forcibly 

ejects  the  latter  without  legal  process,  or  if  he  directs  the 
marshal  to  take  such  measures,  he  acts  at  his  peril,  not- 
withstanding his  entire  good  faith  and  honest  belief  that 
he  is  strictly  within  the  limits  of  his  authority.  If  in  fact 
the  town  have  no  title  to  the  land,  and  no  right  to  throw 
it  open  a»  a  street,  he  and  all  otheis  who  are  actively 
engaged  in  the  invasion  of  the  citizen's  property  are  tres- 
passers, notwithstanding  their  official  character;  and  the 
owner  of  the  property  has  the  same  right  to  defend  his 
possession  against  them  that  he  may  employ  against  un- 
official assailants.  In  other  words,  the  municipal  corpora- 
tion and  its  officers  have  no  more  authority,  as  such,  to 
dispossess  a  citizen  without  legal  process,  than  one  citizen 
has  to  dispossess  another.     The  courts  are  open  to  all  per- 
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sons  and  municipalities  for  the  settlement  of  such  disputes^ 
and,  when  settled,  proper  orders  and  writs  may  be  obtained 
to  place  and  keep  the  rightful  owner  in  possession.  In 
the  case  before  us  no  attempt  whatever  was  made  to  show 
that  the  land  in  dispute  is  a  street.  On  cross-examination 
of  the  plaintiff's  witnesses  it  was  drawn  out  that  more 
than  forty  years  ago  a  tract  of  land,  including  the  alleged 
street,  was  platted  and  mapped  with  lots  as  Young's  ad- 
dition to  Mt.  Vernon,  and  the  land  in  controversy  is  a  strip 
between  lots  numbered  three  and  four;  but  whether  such 
plat  was  ever  acknowledged  and  recorded  as  provided  by 
law,  or  was  ever  recognized  or  accepted  by  the  town,  is 
left  wholly  to  conjecture.  The  plat  itself  is  not  in  evi- 
dence. The  property  has  been  occupied  for  at  least  forty- 
five  years  for  residence  purposes.  The  plaintiflf's  residence 
extends  several  feet  into  the  alleged  street  on  one  side, 
and  another  residence  extends  into  it  from  the  other.  For 
forty  years  the  entire  tract  has  been  inclosed,  occupied, 
and  improved  as  a  part  of  the  homestead  property,  and 
upon  the  street  front  a  sidewalk  has  for  a  long  time  been 
maintained. 

No  excuse  or  justification  is  offered  for  the  movement 
against  plaintiff  and  his  property,  except  the  advice  of 
counsel  to  the  effect  that  it  would  be  wise  "to  go  on  and 
treat  the  street  as  a  public  street,  and  throw  it  open  to  the 
public,"  and  thus  bring  on  an  action  by  the  plaintiff  in 
which  the  legal  rights  of  the  parties  might  be  settled. 
This  advice  did  not  go  to  the  extent  of  suggesting  the  ar- 
rest and  punishment  of  plaintiff  if  he  resisted  this  method 
of  eviction,  and,  even  if  it  had,  we  cannot  conceive  that 
advice  of  counsel  is  a  sufficient  justification  in  an  action 
for  false  imprisonment.  It  may  be  material  to  rebut  any 
presumption  of  malice,  and  thus  to  defeat  a  demand  for 
exemplary  damages,  but  will  not  deprive  the  plaintiff  of 
his  rijiiht  to  recover  actual  damages.  Frazier  v.  Turnery 
76  \\i9.  562  (45  N.  W.  Rep.  411);  Fire  Ass'n  v.   Fleming, 
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78  Qa*  788  (8  &  K  Rep.  420);  JoBselyn  v.  McAllister^  22 
Mich.  800.  The  law  jealously  guards  the  liberty  of  the 
citizen,  and  the  public  officer  who  interferes  with  that 
right  must  be  acting  within  the  scope  of  his  authority  or 
jurisdiction  to  escape  personal  liability  therefor.  Within 
that  limit  he  may  act,  and  be  safe  against  civil  liability 
in  damages,  even  though  he  act  mistakenly,  or,  as  is  held 
in  some  cases,  even  though  he  act  corruptly  or  maliciously. 
But  for  an  act  which  is  clearly  and  unquestionably  beyond 
hjs  jurisdiction — an  act  for  which  he  has  no  authority,  in 
law,  under  any  circumstances — he  is  answerable  to  the 
same  extent  as  is  the  private  citizen.  Thompson  v.  Whip- 
ple, 54  Ark.  203(15S.W.  Rep.  604);  Burlingham  v.  Wylee, 
2  Root,  152;  Davis  v.  American  Society,  75  N.  Y.  862. 

No  officer  may  rightfully  arrest  or  cause  the  arrest  of 
another  without  warrant,  except  as  provided  by  statute. 
It  is  unnecessary,  however,  to  discuss  this  aspect  of  the 
situation,  for  plaintiff  was  charged  with  no  offense,  and 
appellants  do  not  plead  or  seek  to  prove  any  act  on  his  part 
exposing  him  to  arrest.  So  far  as  shown,  he  was  upon  hi& 
own  premises.  The  officers  of  the  town,  without  warrant 
and  without  legal  process,  and  against  his  express  protest, 
proceeded  to  tear  down  his  fence.  He  had  the  right  to- 
resist  this  attack  with  the  use  of  such  reasonable  force  as 
was  necessary  to  protect  his  possession,  and  his  arrest  was 
clearly  unauthorized  and  wrongful. 

IIL  Exceptions  are  taken  to  the  instructions  given 
the  jury.  Most  of  the  questions  thus  presented  are  gov- 
erned by  the  propositicms  already  discussed,  and  we  need 
5.  AssERSMBNT  Hot  furthcr  cousidcr  thom.  It  is  said  the  jury 
mental  pain,  were  uot  properly  instructed  as  to  the  meas- 
ure of  damages,  in  that  the  court  after  withdrawing  the 
claim  for  exemplary  damages,  said  to  the  jury  that,  if  they 
found  for  the  plaintiff,  they  should  assess  in  his  favor  such 
sum  as,  in  their  judgment  as  reasonable  and  prudent  men, 
would  fairly  compensate  him  for  his  expenses  and  loss  of 
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time,  and  for  such  mental  suffering  and  humiliation  as  he 
sustained  by  defendants'  wrongful  act  Counsel  say,  "It 
is  not  the  rule  that  a  jury  are  to  fix  the  amount  of  com- 
pensation  upon  their  own  opinion  and  juJgmentasreason- 
able  and  prudent  men."  But  if  this  is  not  the  rule,  the 
argument  does  not  favor  us  with  any  statement  of  its 
proper  form  or  substance.  Of  course,  if  the  language 
quoted  is  to  be  interpreted  as  giving  the  jury  license  to  fix 
a  recovery  without  regard  to  the  testimony,  then  it  is 
wrong;  but  the  instruction,  as  written,  distinctly  negatives 
that  idea.  In  the  very  nature  of  things,  it  is  not  possible 
for  the  injured  party  to  open  up  his  mental  and  emotional 
experiences  in  such  manner  that  the  jury  may  examine 
them  as  they  would  examine  a  map  or  chart,  or  may  com- 
pute and  measure  his  compensation  as  they  would  compute 
the  sum  due  on  a  promissory  note;  but,  the  facts  and  cir- 
cumstances of  the  alleged  wrong  being  given,  the  jury 
must  be  permitted  to  take  them,  and  therefrom  to  fix  the 
compensation  which  they,  as  fair-minded  men,  may  believe 
to  be  just  and  reasonable.  Mental  suffering  and  its  extenK 
are  ordinarily  to  be  inferred  from  the  nature  of  theinjui:^ 
itself.  Stone  v.  Heywood^  7  Allen,  118.  And  many  cases 
hold  that  no  evidence  other  than  that  of  the  injury  itself 
is  required  to  justify  the  jury  in  assessing  damages  for 
consequent  mental  pain.  St,  Louisy  etc.y  v.  Trimble^  54 
Ark.  854  (15  S.  W.  Rep.  899);  Boldt  v.  Budwig,  19  Neb. 
789  (28  N.  W.  Rep.  280).  The  impossibility  of  formulat- 
ing any  exact  rule  or  standard  for  measuring  compensation 
in  dollars  and  cents  for  physical  or  mental  suffering  is 
recognized  by  the  courts,  but  "the  law  does  not  refuse  to\ 
take  notice  of  such  injury,  on  account  of  the  difficulty  of 
ascertaining  its  degree."  Ballou  v,  Parnum^  11  Allen, 
78.  It  is  better  to  leave  the  assessment  of  damages  to  the 
jury,  "under  the  wise  supervision  of  the  presiding  judge 
with  his  power  to  set  aside  excessive  verdicts,  than  on  ac- 
counts of  such  difficulty  to  require  parties  injured  in  their 
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feelings  by  the  negligence,  malice,  or  wantonness  of 
others  to  go  without  remedy."  Young  v.  W.  U.  Tel. 
.Co.,  107  N.  0.  870  (11  8.  E.  Rep.  1044,  9  L.  R  A.  669, 
22  Am.  St.  Rep.  888);  Sloane  v.  R.  E.j  111  Oal.  668  (44 
Pac.  Rep.  820,  82  L.  R  A.  198).  Strictly  speaking,  the 
word  "compensation,"  as  used  in  this  connection,  does 
not  adequately  express  the  idea  intended,  but  is  usually 
employed  for  want  of  a  better  phrase  to  express  the 
thought  which  underlies  the  right  of  recovery  for  such 
injuries^  It  is  not  a  matter  of  price  or  market  values,  but 
is  a  substantial  award  for  injuries  for  which  there  is  no 
other  legal  redress,  and  its  amount  is  left  to  the  sound 
discretion  of  the  jury.  MorrU  v.  B.  JS.j  45  lowa^  80; 
OoodKart  v.  R.  R.y  177  Pa.  1  (85  AtL  Rep.  191,  55  Am. 
St  Rep.  ^QS)\  Morgan  v.  R.  jB.,  95  Oal.  501  (80  Pac.  Rep. 
601);  Head  v.  R.  i?.,  79  Qa.  858  (7  S.  E.  Rep.  217, 11  Am. 
St  Rep.  484);  Ives  v.  Humphrey 8,  1  &  D.  Smith,  196. 
We  find  no  error  in  the  instructions  of  the  trial  court  in 
this  respect  Neither  can  the  appellants^  objection  that 
the  damages  found  are  excessive  be  sustained.  The  re- 
covery is  not  so  great  as  to  appear  to  have  been  the  result 
of  prejudice,  partiality,  or  corruption,  and  we  are  not 
authorized  to  interfere  with  it 

Nor  is  it  necessary  for  us  to  conclude  that  exemplary 
damages  were  allowed.  Counsel  seem  to  proceed  upon 
the  theory  that  plaintiff^s  loss  of  time  and  expenses  for 
attorney's  fees  constitute  the  only  actual 
damage  done,  and  that  the  damages  in  excess 
of  such  sum  are  exemplary,  and  consequently  against  the 
instruction  of  the  court  withdrawing  such  claim.  Dam- 
ages for  mental  pain  and  suffering,  under  the  rule  followed 
in  this  state,  are  treated  as  actual,  not  punitive;  and,  the 
case  having  been  properly  submitted  to  the  jury  on  that 
theory,  the  objection  made  is  not  well  taken. 

The  judgment  appealed  from  is  affirmad. 
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M.  J.  Collins,  Appellant,  v.  Bichabd  Padden,  Appellee.       }g   ^ 


Agency:  SAUS  of  land:  right  to  oomhibsions.  Where  a  rea) 
estate  broker  contracts  with  his  principal  to  find  a  purchaser 
for  his  farm  at  a  stated  price  for  an  agreed  commission  and 
performs  his  part  of  the  contract,  the  fact  that  the  principal 
reserves  the  right  to  prescribe  the  terms  of  sale  when  a  imr- 
chaser  is  found  will  not  defeat  the  agent's  right  to  his  com- 
missions. 

Appeal  from  Pocahontas  District   Court— Hot:.   A.    D» 
Baiue,  Judge. 

Thursday,  May  14,  190a 

AonoN  by  plaintiff,  a  real  estate  agent,  to  recover 
commissions  claimed  to  be  due  him  from  defendant  on 
account  of  an  alleged  real  estate  transaction.  The  facts 
necessary  to  be  considered  are  stated  in  the  opinion.  A 
jury  was  impaneled,  and  at  the  close  of  the  evidence  for 
plaintiff  the  court,  on  motion,  directed  a  verdict  in  favor 
of  defendant,  and  entered  judgment  against  plaintiff  for  . 
costs.     Plaintiff  appeals. — Reversed. 

W.  J.  Collins  and  Kenymi  <&  0^  Connor  for  appellant. 
JSealy  Brosi  ds  Eelleher  for  appellee. 

Bishop,  0.  J.-^In  the  petition  it  is  alleged  that  an  oral 
agreement  was  entered  into  between  plaintiff,  a  real  estate 
dealer,  and  defendant,  the  owner  of  an  eighty  acre  farm 
in  Webster  county,  whereby  plaintiff  was  to  find  a  pur- 
chaser for  such  farm,  and  for  his  services  in  that  behalf 
was  to  have  a  sum  representing  the  excess  in  selling  price 
over  and  above  $47  per  acre.  It  is  further  stated  that  the 
terms  in  resi>ect  of  payment  of  the  purchase  price  upon 
which  defendant  would  sell  were  not  definitely  stated  or 
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agreed  upon,  but  that  it  was  said  by  defendant-,  in  sub- 
stance, that  a  cash  payment  of  $600  or  $1,000 — the  balance 
to  be  secured  by  a  mortgage  on  the  farm,  and  to  draw 
interest  at  six  per  cent — would  be  satisfactory.  It  is 
then  alleged  that  a  purchaser  was  found  by  plaintiff,  who 
was  able,  ready,  and  willing  to  buy,  but  that  defendant 
refused  to  complete  the  sale,  and  has  refused  to  pay  plain- 
tiff for  his  services.  The  evidence  introduced  by  plaintiff 
tends  to  prove  that  he  found  in  one  Voight  a  person  will- 
ing to  purchase  the  lands  at  the  price  of  $50  per  acre;  that 
plaintiff  brought  said  Voight  and  defendant  together,  and 
that  terms  of  sale  were  readily  agreed  upon  between  them 
(that  is,  that  said  Voight  should  pay  in  cash  the  sum  of 
$600,  and  all  the  balance  of  the  purchase  money  in  the 
month  of  January  following).  It  is  made  to  appear  that 
thereafter  defendant  refused  to  execute  the  papers  and 
carry  out  the  deal,  no  other  reason  appearing  than  that 
plaintiff  demanded  payment  of  the  full  commission  agreed 
upon  as  alleged  by  him. 

We  have  repeatedly  held  that  where  an  agent  is  em- 
ployed to  make  a  sale  of  real  estate,  his  right  to  compen- 
.  sation  is  fixed  when  he  has  furnished  a  customer  who  is 
able,  ready,  and  willing  to  purchase  on  the  terms  prescribed 
by  the  owner  of  the  property,  tord  v*  Eaaley^  88  Iowa, 
606;  Blodgett  v.  Railway ^  63  Iowa,  609.  To  entitle  the 
agent  to  recover,  it  is  not  necessary  that  he  show  that  a 
sale  was  consummated.  In  this  case  it  is  contended  by 
appellee— and  such  seems  to  have  been  the  thought  of  the 
trial  court — that  no  recovery  can  be  had  for  the  reason 
that  by  the  agreement  between  plaintiff  and  defendant  the 
terms  of  sale  were  not  definitely  stated,  and,  defendant 
having' reserved  the  right  to  dictate  terms  in  case  a  pur- 
chaser should  be  found,  he  might  lawfully  refuse  to  sell 
altogether,  in  which  event  no  commission  could  be  claimed. 
With  this  contention,  as  a  whole,  we  cannot  agree.  What 
was  to  be  the  rate  or  amount  of  commission  paid  in  case  a 
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competent  and  satisfactory  purchaser  was  found,  appears 
in  the  record  without  dispute.  Now,  granting  that  the 
terms  under  which  defendant  might  consent  to  sell  were 
not  definitely  settled  or  agreed  upon,  still,  if  plaintiff 
found  and  introduced  to  him  a  purchaser  who  proved  to  be 
satisfactory,  and  terms  fully  as  favorable  as  any  defendant 
had  ever  suggested  he  would  require  were  readily  agreed 
upon,  we  see  no  gc^  reason  why  it  should  not  be  said  that 
thereupon  plaintiff  became  entitled  to  his  compensation. 
As  far  as  appears,  the  only  reason  assigned  by  defendant 
for  refusing  to  make  the  sale  was  because  plaintiff  would 
not  consent  to  accept  $100  for  his  services  in  lieu  of  the 
amount  agreed  upon, as  alleged.  The  good  faith  and  char- 
acter of  the  proposed  purchaser  are  not  assailed,  nor  the 
transaction  otherwise  questioned.  Under  the  circumstances 
presented,  we  think  that  defendant  could  not  avoid  liabil- 
ity to  his  agent  by  simply  refusing  to  sell  for  the  reason 
stated,  and  accordingly  that  the  trial  court  erred  in  sus- 
taining the  motion  for  a  verdict.  In  reaching  this 
conclusion,  we  have  given  plaintiff  the  benefit  of  the  most 
favorable  construction  of  the  evidence  reasonably  possible, 
and  this  in  accordance  with  the  well-known  rule  applicable 
to  such  cases. 

The  judgment  is  reversed  and  cause  remanded  for  a 
new  trial.  ^—Reversed. 


Frakk  SHiNisr,  Appellant,  v.  F.  M.  Ounhingham,  R.  V. 
IimES,  Auditor,  Wm.  Abend,  Treasurer,  and  Hbnbt 
Bbandrs  and  Otheb  Supervisors  of  Pottawattamie 
County,  Iowa,  Appellees. 

Taxation :     discovery  of  omtttbd  property.    *A  board  of  saper- 
1     visors  had  anthoritj  nnder  Code,   section   1874,   to   contract 
with  a  party  to    discover  taxable   property,  which,  through 
fraud  or  for  other  cause,  had  been  omitted  from  taxation. 
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Contract  to  Discover :     talidity  of*     In  the  absenoe  of  evidenoe 
2     of  the  value  of  servioes  in  discovering  for  taxation  omitted 
proi)ert7,  the  conrt  cannot  say  as  a  matter  of  law  that  the  con- 
tract is  unreasonable  or  the  compensation  paid  excessive. 

Treasurer:     duty  to  discover.     A  cotinty  treasurer  is  not  charged 
8    with  the  duty  of  discovering  property  for  taxation  which  has 
been  omitted  by  fraud  or  otherwise. 

Champerty.  It  is  comi)etent  for  a  county  in  making  a  contract  to 

4  discover  taxable  property  to  agree  as  to  the  payment  of  the 

expenses  incurred  thereby,  and  the  same  is  not  champertous. 

Validity  of  Contract:     subsequent  legislation.     Chapter  60,  Acts 

5  of  the  38th  General  Assembly,  limiting  the  compensation  for 

the  discovery  of  taxable  property  to  fifteen  per  cent  of  the  tax 
recovered  did  not  affect  a  contract  made  prior  to  its  enactment. 

Appeal  from  Pottawattamie  District  Court. — Hon.  O.  D. 
Wheeleb,  Judge. 

Friday,  May  15,  190a 

The  opinion  states  the  case. — Affirmed. 
J.  J.  Hess  and  Ira  E,  Stitt  for  appellant. 

Stone  cfe  Tingley  and  Saunders  cfe  Stuart  for  appellees. 

Weaver,  J. — On  November  18,  1899,  the  board  of  sup- 
ervisors of  Pottawattamie  county  entered  into  a  contract 
with  the  defendant  Cunningham,  by  the  terms  of  which 
the  latter  undertook  to  investigate  and  discover  taxable 
property  in  said  county  which,  through  fraud  or  other- 
wise, had  been  omitted  from  taxation,  and  report  the  same 
to  the  proper  officers  of  the  county.  It  was  further  pro- 
vided by  said  contract  that  Cunningham  should  pay  all 
cost  and  attorney's  fees  incurred  by  the  county  in  making 
collections  of  taxes  thus  assessed,  and  as  compensation  for 
his  services  was 'to  be  paid  one-half  of  all  the  moneys 
collected  from  such  taxes.  Thereafter  the  plaintiff,  a 
resident  taxpayer  of  the  county,  brought  this  action  in 
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equity  to  enjoin  the  performance  of  said  contract,  and 
the  payment  of  any  money  thereunder  to  Cunningham, 
and  as  grounds  for  such  relief  alleges  that  the  board  of 
supervisors  had  no  authority  or  power  to  enter  into  such 
an  agreement;  that  the  work  contracted  for  required  no 
special  skill,  and  the  agreed  compensation  is  excessive, 
unreasonable,  and  void  upon  considerations  of  public 
policy;  that  since  the  making  of  said  contract  a  statute 
has  been  enacted  limiting  compensation  for  such  services 
to  fifteen  per  cent,  of  the  amount  recovered;  and  that  sec- 
tion 1874  of  the  Oode  of  1897,  providing  for  the  collection 
of  omitted  taxes,  is  uncoustitutionaL  The  answer  of  Cun- 
ningham admits  the^ making  of  the  contract,  and  alleges 
that  after  the  making  thereof,  and  before  the  commence- 
ment of  this  suit,  he  had  in  fact  performed  the  service 
therein  agreed  to;  that  in  so  doing  he  expended  twelve 
months'  valuable  time,  and  has  been  to  large  expense  for 
assistance,  all  of  which  was  well  known  to  plaintiff,  and  to 
the  taxpayers  generally;  and  that  plaintiff  is  thereby 
estopped  to  deny  his  right  to  recover  payment.  At  the 
close  of  the  trial  the  court  found  for  defendants,  and 
dismissed  the  petition.    Plaintiff  appeals. 

L  We  had  recent  occasion  to  consider  the  power  of 
the  board  of  supervisors  to  enter  into  a  contract  of  this 
kind  under  the  statute  as  it  existed  at  the  date  of  the 
I.  DiscovBRv  transaction  in  controversy.  Dishrow  v.  Boards 
property.  119  lowa,  537.  The  conclusion  there  reached 
affirmed  the  existence  of  such  power,  and  held  the  agree- 
ment not  contrary  to  public  policy.  It  would  be  unprofit- 
able to  review  again  the  authorities  upon  this  feature  of 
the  case.  No  good  reason  is  suggested  for  overruling  the 
decision  there  announced,  and  we  are  content  to  recognize 
its  authority. 

11.  It  is  said  that  the  compensation  agreed  to  be  paid 
is  excessive  and  unreason able^  and  the  contract  should 
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therefore  be  declared  void  in  the  interest  of  the  public. 
3.  coxTTRACT      While  such  is  the  allegation  of  the  petition, 

to  discover: 

validity  of.  and  the  point  is  urged  in  argument,  not  a 
word  of  testimony  appears  in  the  record  to  show  the  fair 
and  reasonable  value  of  the  services.  It  may  be  true  that 
fifty  per  cent  is  an  excessive  compensation  for  hunting 
up  property  escaping  taxation  by  ordinary  methods,  and 
collecting  the  revenue  therefrom,  but  the  court  cannot 
presume  such  to  be  the  fact  It  must  be  proved,  and  in 
the  absence  of  any  evidence  in  support  of  the  allegation 
the  appeal  presents  nothing  upon  this  issue  for  our  con- 
sideration. 

But  counsel  say  that  the  work  is  properly  the  duty  of 
the  county  treasurer,  and  that  he  could  employ  deputies 
to  perform  it  If  this  be  a  material  consideration,  it  may 
z.  treasurbr:    be  said  the  statute  does  not  make  it  the  duty 

TOvcr.**  *^  of  the  treasurer  to  investigate  and  discover 
property  omitted  from  the  assessment  It  charges  him 
with  no  duty  in  repect  thereto  until  he  is  ''apprised"  of 
such  omission  (Code  1897,  section  1874);  and  the  fact  that 
he  could,  if  permitted,  employ  deputies  to  do  the  work 
confided  to  Cunningham  has  no  bearing  upon  the  validity 
of  the  contract  in  dispute,  nor  can  we  assume  without 
testimony  that  such  method  of  collection  would  be  less 
expensive  for  the  county  than  t  »e  one  which  was  adopted. 
The  contract  has  no  reference  to  taxes  upon  property  duly 
listed  or  assessed,  for  the  collection  of  which  the  proper 
officers  are  clothed  with  ample  powers.  It  assumes  the  ' 
possibility  of  the  existence  of  property  concealed  or  with- 
held from  assessment,  and  not  in  any  manner  appearing 
upon  the  tax  books.  Plaintiff  undertook  to  make  search 
for  and  develop  the  existence  of  such  property,  and  bring 
it  to  the  attention  of  the  officer  having  the  legal  authority 
to  enter  up  the  tax  and  enforce  collection  thereol  If, 
then,  in  view  of  the  uncertainty  concerning  the  amount  of 
revenue   which   may  thus  be   realized,  and   of  litigation 
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likely  to  ensue  from  the  enforcement  of  snch  measures^ 
the  board  of  supervisors  believe  it  wise  to  protect  the 
county  by  a  contract  providing  that  plaintiflf's  compensa- 
tion for  the  work  thus  performed  shall  be  wholly  contingent 
upon  the  amount  of  taxes  collected,  and  requiring  him  to 
assume  the  burden  of  all  cost  and  attorney's  fees  thus 
incurred,  it  is  easily  possible  that  this  method  of  discovery 
and  collection  may  prove  the  most  practicable  and  least 
expensive.  At  least,  we  cannot  say,  as  a  matter  of  law, 
that  it  is  unreasonable  or  unjust. 

The  further  objection  that  the  contract  is  champertous 

is  not  well  taken.     The  agreement,  as  we  construe  it,  is 

not  of  champertous  nature.     Under  the  contract  both  the 

county  and  Cunningham  were  directly  inter- 

4.  Champerty.  ^  o  ^ 

ested  in  collection  of  these  taxes,  whether  by 
suit  or  otherwise,  and' it  was  competent  for  them  to  agree 
in  advance  as  to  how  the  expenses  thereby  incurred  should 
be  borne. 

III.  The  statute  subsequently  enacted  (Acts  28th 
General  Assembly,  page  88,  chapter  50),  limiting  the  pay- 
ment for  the  discovery  of  property  omitted  from  taxation 

5.  VALIDITY  of  *^  fifteen  per  cent,  of  the  taxes  thus  obtafned, 
2I?i^^i4?^  having  become  a  law  after  the  contract  in 
teution.         g^jij  ^^g  entered  into  and  the  services  in  part 

performed,  cannot  affect  the  rights  of  the  parties  to  this 
litigation.  It  should  further  be  noticed  that  the  limita- 
tion of  fifteen  per  cent,  applies  to  compensation  for  ser- 
vices rendered  and  expenses  incurred  in  assisting  the 
proper  officers  "in  the  discovery  of  property  not  listed  and 
assessed,"  while  by  the  contract  before  us  the  plaintiff 
undertook  not  only  to  assist  in  "discovering"  the  property, 
but  also  to  assume  the  burden  of  the  expenses,  attorney's 
fees,  and  costs  incurred  in  enforcing  collection  of  the  taxes 
upon  the  property  so  discovered — an  obligation  much  more 
onerous  than  is  to  be- implied  from  the  language  of  the 
statute.     The  principle  cited  in  argument  that  an  "officer 
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acquires  no  vested  right  in  a  public  ofSce"  has  no  applica* 
tion  here,  by  analogy  or  otherwise.  If  the  board  of  super- 
visors  had  the  power  to  enter  into  this  contract,  as  we  have 
held  it  had,  it  was  not  within  constitutional  power  of  the 
legislature  to  impair  that  contract,  and  compel  Gunning* 
ham  to  accept  a  less  compensation  than  was  promised  him. 
The  valid  contract  of  a  municipal  corporation  is  just  as 
sacred  from  legislative  interference  or  destruction  as  is  one 
made  between  individual  citizens.  No  precedent  has  been 
noticed  to  the  contrary,  and  the  general  principle  is  too 
familiar  to  justify  reference  to  authorities.  The  question 
raised  as  to  the  effect  of  this  contract  upon  the  rights  of 
school  districts,  towns,  and  cities  whose  taxes  are  collected 
by  Ounningham  we  cannot  undertake  to  decide.  These 
municipalities  are  not  in  court,  and  so  far  as  this  record 
shows  are  not  complaining. 

It  is  but  fair  to  appellant  to  state  that  at  the  time  this- 
suit  was  begun  some  of  the  principal  propositions  pre- 
sented by  him  had  not  been  definitely  settled  by  this- 
court.  The  meaning  and  effect  of  some  of  the  changes 
made  in  the  tax  statute  by  the  Oode  of  1897  were  then 
involved  in  considerable  doubt,  and  became  the  source  of 
no  little  litigation. 

Decisions  since  made  have  foreclosed  discussion  upon 
many  of  the  points  raised,  and  robbed  this  case  of  much  of 
the  importance  it  would  otherwise  possess. 

The  judgment  of  the  district  court  is  right,  and    is- 

AFFISMEIlU 


May  1903]  Ofpicbb  v.  Offiokr.  889 


liaO   8891 

Ohas.  T.  Offioeb,  Administrator  of  the  Estate  of  Thomas  ^  ^^| 
Officer,  Deceased,  Appellee,  v.  Oppiobr  and  Pusby,  jwa  ^1 
John  Bereshbim  and  L.  T.   Murpht,   Receivers,  J.  J.       l2o1^ 

'  '  128    276 

Stbwabt,  as  Executor  of  the  Estate  of  A.  Oochran,       ijs  278 

12o    u9o 

Deceased,  Intervener,  Appellant.  j28^99 

Executors:     Dsposrr  of  trust  funds.      An  exeontor  may  right-       -  , 

1  fally  deposit  trust  funds  to  the  account  of  the  estate   in  a       139  ^ 
solvent  bank.  ^^    ^ 

General  Deposit.     Where  an  executor  deposits  trust  funds  with  a 

2  bank,  whioh  are  subject  to  check,  there  being  no  agreement 
to  return  the  identical  deposit  or  to  apply  the  same  to  any 
speoiflo  purpose,  the  dei>osit  is  a  general  one. 

Trust  Funds:     deposit:     fbbbisrbnoe*  Where  an  executor  makes  a 

8     general  deposit  of  trust  funds  in  a  solvent  bank,  neither  he 

nor  the  cestui  que  trust,  in  case  bf  a  failure  of  the  bank,  has 

any  preference  over  other  creditors,  though  the  bank   knew 

the  character  of  the  deposit. 

Appeal  from  Pottawattamie  District  Ci>wr^.— Hon.  A.  B. 
Thornell,  Judge. 

Friday,  May  15,  190a 

Applioation  in  a  receivership  proceeding  for  the  al- 
lowance and  establishment  of  a  claim  filed  by  the  inter- 
vener, as  executor  of  the  estate  of  A.  Oochran,  deceased, 
as  a  preferential  one.  The  trial  court  denied  the  applica- 
tion, and  intervener  appeals. — AMrm^d. 

C:  6.  Saunders  and  J.  J.  Stewart  for  appellant. 

Harl  A  McCahe  for  appellee. 

Debmer,  J. — ^The  firm  of  Officer  <fe  Pusey  was  a  part- 
nership doing  a  general  banking  business  in  the  city  of 
Council  Bluffs..     On  September  17,  1900,  it  went  into  the 
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hands  of  receivers,  and,  on  October  16th  of  the  same  year, 
intervener,  as  executor  of  the  estate  of  A.  Cochran,  de- 
ceased, filed  his  claim  against  Officer  &  Pusey  with  the 
receivers,  for  the  sum  of  something  more  than  $2,000, 
which  he  had  deposited  in  the  bank  to  the  credit  of  "the 
estate  of  A*  Oochran,  deceased*  J.  J.  Stewart,  executor.** 
He  alleges  that  he  notified  the  bank  that  this  was  a  special 
.trust  fund  which  should  at  all  times  be  kept  on  hand  and 
subject  to  the  order  of  court,  and  that  said  Officer  <fe  Pusey 
had  notice  of  the  character  of  the  funds.  He  further 
pleaded  that  the  funds  in  the  hands  of  the  receivers  were 
augmented  to  the  amount  of  the  deposit,  and  that  the 
same,  or  an  equal  amount  thereof,  was  still  in  their  hands, 
and  he  asked  that  his  claim  be  allowed  and  established  as 
a  preferred  one.  The  facts  are  not  in  dispute.  It  was 
agreed  that  the  claim  should  be  treated  as  if  made  in 
the  name  of  the  cestui  qve  trust;  that  J.  J.  Stewart  was 
executor  of  the  estate  of  A.  Oochran,  and  as  such  deposited 
the  money  claimed  by  him,  as  stated  in  his  application;  and 
that  such  deposits  were  made  on  and  after  March  31, 1900, 
with  the  knowledge  of  the  bank  that  they  were  trust  funds 
held  by  Stewart.  The  deposits  were  made  in  good  faith, 
and,  when  made,  the  bank  was  reputed  to  be  solvent  and 
sound.  When  the  bank  passed  into  the  hands  of  the  re- 
ceivers there  was  more  than  $100,000  of  assets,  which  was 
more  than  sufficient  to  pay  all  preferred  claims;  and  from 
the  time  the  deposits  were  made,  down  to  the  time  of  the 
appointment  of  the  receivers,  the  bank  had  more  than 
$100,000  in  cash.  Stewart  never  had  an  order  of  court  to 
make  the  deposits,  but  acted  upon  his  own  judgment  and 
responsibility,  for  the  purpose  of  preserving  and  securing 
the  funds.  From  time  to  time  he  drew  checks  in  his  official 
capacity  against  the  funds,  which  were  duly  honored 
and  paid. 

The  first  question  of  law  to  be  determined  on  this 
state  of  facts  is,  was  the  deposit  wrongful?      If  so,  and 
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the  bank  had  notice  of  the  character  of  the  funds,  there  is 
I.  Executors:    no  doubt  that  the  claim  should  be  given  a 
trust  fnnda.    preference.      Ind.   DuU  v.  King^  80  Iowa, 
498;  Davenport  Plow  Co.  v.  Lamp^  80  Iowa,  ^22\Di8t  Tp. 
V.  jBanky  88  Iowa,  194;  In  re  Knapp  cfe  Co.,  101  Iowa,  488; 
Jone8  V.  Chesebrough^  105  Iowa,  808.      An  executor  must 
exercise  that  degree  of  care  and  prudence  with  reference 
to  funds  coming  into  his  hands  that  ordinarily  prudent 
men  exercise  in  regard  to  their  own  affairs,  and,  in  the 
absence  of  statute  preventing,  they  may  deposit  the  same 
in  banks  of  good  standing  and  reputed  solvency.     Barney 
V.  Saunders,  16  How.  586  (14  L.  Ed.  1047);  King  v.  Talbot^ 
40  N.  Y.  76.     Indeed,  it  seems  to  be  generally  held  that 
a  trustee  who  has  deposited  funds  to  a  trust  account  in  a 
reputable  bank  or  banking  house  is  not  liable  for  any  loss 
which    may  occur  through  failure  of   the  bank.      In  re 
Law's  Estate,  144  Pa.  499  (22  Atl.  Rep.  881, 14  L.  R.  A.  108) ; 
Norwood  V.    Harness,   98  Ind.    184(49   Am.    Rep.    789); 
Jacobus  V.  Jacobus,  87  N.  J.  Eq.  17;  People  v,  Faulkner, 
107  N.  Y.  488  (14  N.  E.  Rep.  415).    Of  course,  the  deposit 
must  be  made  to  the  trust  account.     If  the  executor  or 
trustee  makes  a  deposit  of  trust  funds  in  his  individual 
name,  or  mingles  them  with  other  funds,  he  is  not  relieved 
of  responsibility  should  the  funds  be  lost.     Williams  v. 
Williams,  55  Wis.  800  (12  N.  W.  Rep.  465,  18  N.    W.  Rep. 
'74,  42  Am.  Rep. 708);  Allen  v.  Leach  {De\.  Orph.  Ct.  Rep.) 
29  Atl.    Rep.  1050;  Corya  v.   Corya,   119  Ind.   598  (22  N. 
.    Uep.  8).    Such  act  is  in  itself  a  conversion  of  the  funds. 
Ivey  V.  Coleman,  42  Ala.  409. 

'  Finding,  then,  that  the  executor  was  authorized  to 
III  ike  a  deposit  of  the  money  belonging  to  the  estate,  the 
next  question  is  the  nature  of  the  deposit.  Deposits  are 
t.  General  divided  into  general,  special,  and  specific; 
deposit.  2t,nA,  in  the  absence  of  proof  to  the  contrary, 
every  deposit  is  presumed  to  be  general.  In  cases  of  gen- 
eral deposit,  the  money  deposited  is  mingled  with  other 
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money  of  the  bank,  and  the  entire  n  mount  forms  a  single 
fund,  from  which  depositors  are  paid.     The  relation  of 
debtor  and  creditor  is  created,  and,  in  the  event  of  failure 
of  the  bank,   all   such   creditors  stand  on   an   equality. 
Lovyry  v.  Polk  County^  51  Iowa,   CO;  Long  v.   hih^ley^  57 
Iowa,  11;  Commonwealth  Bank  v.  Wister^  2  Pet.  318(  7  L. 
Ed.  487);  In  re  Hunt,  141  Mass.  515  (6  N.   E.   Rep.  554); 
Briyn  v.  Bank^  9  Com.  418.      A  general  deposit  differs 
from  a  loan  in  that  the  money  is  left  with  the  bank  for 
safekeeping,  subject  to  order,  and  payable,  not  in  the 
specific  money  deposited,  but  in  an  equal  sum.     It  may  or 
may  not  bear  interest,  and,  so  long  as  the  relation  is  simply 
that  of  debtor  and  creditor,  no  loan   is  created.     In  re 
Law^s  Estate^  8upra.     A  special  deposit  is  created  where 
the  money  is  left  for  safekeeping  and  return  of  the  ident- 
ical thing  to  the  depositor    And  a  specific  deposit  exists 
when  money   or  property  is  given  to  a  bank   for  some 
specific  and  particular  purpose,  as  a  note  for  collection, 
money  to  pay  a   particular  note,  or  property  for  some 
specific  purpose.     People  v.  Bank^  96  N.  Y.  88;  Brahm  v. 
Adkins,  77  111.  268;  Peak  v.  ElUcott,  80  Kan.  156  (1  Pac. 
Rep.  499,  46  Am.  Rep.  90);  OermanBankv.  Foreman^  188 
Pa.  474  (21  Atl.  Rep.  20,  21  Am.  St.  Rep.  908).  The  deposit 
made  in  this  case  was  not  a  special  one.     The  bank  did 
not  receive  it  upon  a  promise  to  keep  the  identical  money 
and  to  return  it  to  the  executor.     It  was  not  specific,  for 
the  bank  had  the  right  to  mix  the  funds  with  other  money 
received  by  it,  and  obligated  itself  simply  to  honor  and 
pay  the  executor's  checks.     It  did  not  agree  to  hold  the 
same  for  the  parties  entitled  thereto,  but  it  was  at  all 
times  authorized  to  pay  out  the  same  on  checks  signed  by 
the  executor,  and  was  not  bound  to  see  that  the  money 
received  thereon  went  to  those  who  were  entitled  to  re- 
ceive it.     Many  attempts  have  been  made  to  secure  prior- 
ity in  such  cases  on  the  theory  that  the  deposit  is  specific, 
but  they  have  uniformly  failed.     See  Fletcher  v.  Sharpe^ 
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108  Ind.  276  (9  N.  E.  Eep.  142);  McLain  v.  Wallace,  108 
Ind.  562  (5  N.  K  Rep.  911);  Alston  v.  State,  92  Ala.  124 
<9  South.  Rep.  782,  18  L.  R.  A.  659);  Henry  v.  Martin,  88 
Wis.  867  (60  N.  W.  Rep.  268). 

We  have  found  that  the  deposit  in  this  case  was  auth- 
orized, and  that  it  was  general  in  character,  and  the  ques- 
tion yet  remains,  may  the  executor  or  his  cestui  que  trust 
^  Trust  funds:  recover  the  deposit  as  a  preferred  claim?   The 
preference,     mere  f act  that  he  is  a  trust  fund  creditor  does 
not  give  him  this  right.     Equality  is  regarded  as  equity  in 
«uch  cases.     He  is  simply  a  creditor  of  the  bank,  and  has 
no  peculiar  claim  or  right  over  other  creditors.   -  Bingo  v. 
Field,  6  Ark.   48;  Fletcher  v.    Sharpe,   supra;  Shaw  v. 
Bauman,  84  Ohio  St.  25;  Paul  v.  Draper,  158  Mo.  197  (59 
•S.  W.  Rep.  77,  81  Am.   St.  Rep.  296);  NatH  Bank  v.  Mil- 
lard, 10  Wall.  158  (19  L.  Ed.  897).     In  Fletcher  v.  Sharpe, 
-supra,  it  is  said:   "There  is  no  question  that  the  fund  was 
properly  deposited.     ♦    ♦    ♦     When  deposits  are  received, 
unless  they  are  special,  they  belong  to  the  bank  as  a  part 
of  its  general  funds,  and  the  relation  of  debtor  and  cred- 
itor arises  between  the  bank  and  the  depositor.     This  is 
•equally  so  whether  the  deposit  is  of  trust  money  or  of 
funds  which  are  impressed  with  no  trust,  provided  the  act 
Df  the  depositor  is  no  misappropriation  of  the  funds.    It,  in 
receiving  a  trust  fund,  a  bank  acted  with  knowledge  that  it 
was  taking  the  fund  in  violation  of  the  duty  of  the  trustee, 
the  rights  of  a  cestui  que  trust  might  be  different     ♦    ♦    ♦ 
In  this  case,    where  no  impropriety  is   imputed  to  the 
bank  in  receiving  the  money,  it  becomes  the  debtor  of  the 
I)etitioner,  and  its  debt  to  them  was  of  the  same  character 
as  its  debt  to  any  other  depositor,  and  must  be  paid  in  the 
Bame  proportion.     The  rights  of  other  creditors  stand  on 
a  level  with  those  of  the  petitioners,  and  are  to  be  guarded 
and  protected  by  the  court  with  the  same  vigilance.''  This 
rts  manifestly  sound  doctrine,  and  does  not  in  any  manner 
ocontrovert  the  rule  that  a   cestui  que  trust  may   follow 
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trust  property  which  has  been  misapplied  or  misdirected  by 
a  trustee  into  the  bands  of  anyone  who  is  not  an  innocent 
purchaser  for  value*  Generally  speaking,  equity  will  fol- 
low a  trust  fund  through  any  number  of  transmutations^ 
and  preserve  and  protect  it  for  the  real  beneficiary,  so  long 
as  it  can  be  identified  and  followed;  and  no  court  has- 
gone  farther  than  our  own  in  this  respect.  But  where  the 
property  has  rightfully  been  disposed  of  by  the  trustee,  and 
title  has  passed  from  him,  the  cestui  que  trust  will  not  be 
permitted  to  reclaim  the  same.  Hence  the  necessity  for  de- 
termining the  rightfulneje  of  the  deposit.  When  it  is  once 
determined  that  the  deposit  was  rightful,  the  case  assumes 
the  same  aspect  as  if  the  cestui  que  trust  had  expressly 
authorized  it.  Had  he  done  so,  of  course  he  could  not  fol- 
low the  property  into  the  hands  of  the  receivers.  In 
virtue  of  the  power  conferred  upon  him  by  law,  f.ie 
executor  deposited  the  money  in  the  bank,  and  thus  be- 
came the  bank's  creditor  for  the  amount  of  the  deposit. 
The  money  was  properly  mingled  with  other  funds  of  the 
bank,  and  lost  its  distinctive  character  as  trust  funds. 
The  bank  became  obligated  to  return  a  like  amount  to  the 
executor,  or  to  honor  his  checks  issued  against  the  deposit. 
In  other  words,  it  became  the  debtor  of  the  trustee.  And,, 
as  said  in  Bradley  v.  Chesebrough^  111  Iowa,  126,  referring 
to  Cavin  v.  Oleason^  105  N.  Y.  262  (11  N.  E.  Rep.  504),. 
"that  plaintiff  was  a  trust  creditor  does  not  of  itself  en-^ 
title  him  to  preference  over  other  creditors."  The  exe 
cutor  had  the  right  to  make  the  deposit,  and  the  bank  hacL 
an  equal  right  to  use  it  in  its  business  in  the  ordinary  way. 
The  fund  stood  on  the  same  footing  as  any  other  general 
deposit.  McAfee  v.  Bland,  11  Ky.  1  (11  S.  W.  Rep.  489). 
The  case  is  easily  distinguishable  from  cases  where- 
the  deposit  is  wrongful,  for  there  the  relation  of  debtor- 
and  creditor  does  not  exist;  at  any  rate,  the  cestui  que 
trust  is  not  bound  by  such  a  deposit.  It  is  also  very  differ- 
ent from  those  cases  where  a  bank,  with  notice  of  the  trusi 
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character  of  a  deposit,  attempts  to  apply  it  on  a  debt  due 
it  by  the  trustee.  In  such  cases,  the  cestui  que  trust  may 
recover  the  amount  so  misapplied  from  the  bank.  It  is 
doubtless  true,  also,  that  the  cestui  que  trust  may  recover 
from  a  solvent  bank  the  amount  of  a  deposit  by  another  to 
his  account  as  trustee,  but  none  of  these  rules  are  applica- 
ble here,  for  the  reasons  that  the  deposit  was  rightful,  the 
relation  of  debtor  and  creditor  was  created,  and  the  entire 
assets  of  the  bank  are  now  in  the  hands  of  trustees  for  an 
equitable  and  proper  distribution.  There  is  no  reason, 
then,  for  preferring  one  creditor  over  another,  and  surely 
none  will  be  preferred  simply  because  he  is  what  might  be 
called  a  trust  fund  creditor. 

In  Cavin  v.  Oleason,  105  N.  Y.  256 (UN.  E.  Rep.  504), 
relied  upon  by  appellant,  a  trustee  who  had  wrongfully 
dissipated  and  lost  a  trust  fund  made  an  assignment  for 
the  benefit  of  creditors  and  the  cestui  que  trust  sought  to 
have  a  preferential  claim  established  out  of  the  assets  of 
the  trustee.  The  claim  was  denied,  because  the  cestui  que 
trust  could  not  show  that  the  funds  were  included  in  the 
assets,  either  in  the  original  or  a  traceable  form.  The 
court  there  said:  "It  is  clear  that  a  trust  creditor  is  not 
entitled  to  a  preference  over  general  creditors  of  an  in- 
solvent merely  on  the  ground  of  the  nature  of  his  claim; 
that  is,  that  he  is  a  trust  creditor,  as  distinguished  from  a 
general  creditor.  •  •  •  The  equitable  doctrine,  that  as 
between  creditors  equality  is  equity,  admits,  so  far  as  we 
know,  of  no  exception  founded  on  the  greater  supposed 
sacredness  of  one  debt,  or  that  it  arose  out  of  a  violation  of 
duty,  or  that  its  loss  involves  greater  apparent  hardship  in 
one  case  than  another,  unless  it  appears,  in  addition,  that 
there  is  some  specific,  recognized  equity,  founded  on  the  re- 
lation of  the  debt  to  the  assigned  property,  which  entitles 
the  claimant,  according  to  equitable  principles,  to  preferen- 
tial payment.  If  it  appears  that  trust  property  specifically 
belonging  to  the  trust  is  included  in  the  assets,  the  courts 
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doubtless,  may  order  it  to  be  restored  to  the  trust  •  •  • 
This  rule  simply  asserts  the  right  of  the  true  owner  to  his 
own  proi)erty."  This  rule  was  approved  in  Bradley  v.  Chese- 
broughj  supra*  It  manifestly  has  no  application  where  the 
trustee  has  rightfully  disposed  of  the  trust  property,  and 
the  cestui  que  trust  is  attempting  to  enforce  a  preferential 
claim  against  the  debtor  for  that  property. 

In  the  case  of  Jones  v.  Chesehrough^  supra^  it  was  as- 
sumed, without  deciding  the  point,  that  money  rightfully 
deposited  might  be  followed  into  the  hands  of  an  assignee 
of  an  insolvent  bank.  But  as  the  case  turned  on  the 
claimant's  inability  to  trace  his  property,  there  was  no 
necessity  for  deciding  the  other  point,  and  that  case 
should  not  be  regarded  as  an  authority  in  support  of  in- 
tervener's claim. 

None  of  the  cases  cited  by  appellant  reach  the  exact 
point  for  decision  here,  and  we  have  been  unable,  after  a 
somewhat  laborious  search,  to  find  any  that  do^s  sustain 
his  contention.  On  the  other  hand,  there  is  abundant 
authority  for  the  positions  we  have  taken,  which  are  to  the 
effect  that  the  deposit  was  rightful,  was  general  in  char- 
acter, and  that  the  executor,  or  the  estate  which  he  repre- 
sents, is  a  creditor  of  the  bank,  having  no  peculiar  equities 
over  those  of  any  other  creditors,  and  consequently  is  not 
entitled  to  have  his  claim  established  as  a  preferential  one. 

The  ruling  of  the  district  court  was  correct,  arid  it  is 

AFFIRMED. 


Alvina  Schick  et  al.   Appellants,  v.   D.    H.    H.  Stxjhr, 

Ai)pellee. 

Guardianship:  AUTHORrrY  for  appointmbnt.    The  fact  that  a  man 

1     seventy-flve  years  of  age,  owing  to  temperament  and  immoral 

habits,  may  develop  a  disposition  to  squander  his   property, 

while  in  his  business  affairs  he  has  been  and  still  is  ordinarily 
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pmdent  and  thrifty,  will  not  warrant  the  appointment  of  a 
guardian  for  him  as  a  i)er8on  of  nnsonnd  mind,  Tinder  Ck)de, 
section  8219. 

Same.  The  fact  that  one  of  high  temper  and  immoral  tendencies 
2     may  commit  wrongs  rendering  him  liable  to  resx)ond  in  dam- 
ages will   not   authorize  the  appointment  of  a  guardian,  as 
his  estate  would  be  equally  as  liable  in  the  hands  of  a  guardian. 

Appeal  from  Scott  District  Court. — Hon.  J.  W,  Bollihger, 

Judge. 

Friday,  May  15,  1903. 

AonoN  brought  for  the  appointment  of  a  guardian  for 
defendant,  who  is  alleged  to  be  of  unsound  mind.  De» 
fendant  is  seventy-five  years  of  age,  and  the  plaintiffs 
are  his  children.  There  was  a  jury  trial,  and  a  verdict 
finding  defendant  to  be  of  unsound  mind.  On  his  motion, 
such  verdict  was  set  aside,  and  a  new  trial  granted.  The 
plaintiffs  appeal. — AMrmed* 

W.  M.  Chamberlain  and  Schmidt  <6  Vollmer  for 
appellants. 

Louie  Block  for  appellee. 

Bishop,  0.  J. — 'the  verdict  of  the  jury  was  set  aside 
simply  for  the  reason  that  the  same  was  not  warranted  by 
the  evidence  produced  upon  the  trial.  In  passing  upon 
the  motion,  the  trial  court  took  occasion  to  sum  up  the 
evidence,  and  what  was  then  said  has  been  preserved,  and 
is  incorporated  in  the  record  before  us.  Therefrom  we 
quote:  "The  most  favorable  testimony  for  plaintifiTs'  side 
shows  that  defendant  was  suspicious  of  his  wife's  virtue; 
falsely  accused  her  of  undue  intimacy  with  many  men; 
was  afraid  she  would  poison  him,  or  at  least  said  he  was; 
had  a  violent  temper;  was  often  guilty  of  barbarous  treat- 
ment towards  his  children  and  invalid  wife;  exposed  his 
person  to  two  or  three  respectable  ladies;  had  illegitimate 
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children;  settled  two  bastardy  suits;  was  a  sexual  x>ervert." 
We  have  read  the  entire  record,  and  reach  the  conclusion 
that  the  statement  so  made  by  the  trial  court  presents  as 
fairly  as  the  record  warrants  the  evidence  upon  which  the 
finding  of  the  jury  was  based.  On  behalf  of  defendant  it 
is  made  to  appear  that,  by  thrift  and  good  management, 
he  has  accumulated  considerable  property,  all  of  which  is 
safely  invested,  and  the  income  from  which  is  at  least 
$1,600  per  annum.  No  evidence  was  introduced  tending 
to  prove  that  he  had  ever  made  or  entered  into  any  busi- 
ness transaction  against  his  interest  On  the  contrary,  it 
was  made  to  appear  that  he  fully  comprehended  the  details 
of  his  business  affairs,  was  close  and  exact  in  his  dealings, 
and  exercised  ordinary  sagacity  and  discretion  in  all  trans- 
actions affecting  his  property  rights.  Such,  in  brief,  was 
the  evidence  upon  which  the  verdict  was  predicated ;  and 
the  question  before  us  is  whether  there  was  an  abuse  x>f 
discretion  on  the  part  of  the  trial  court  in  refusing  to  ac* 
cept  of  the  verdict,  and  make  an  appointment  based 
thereon.  That  we  will  not  interfere  with  an  order  grant- 
ing a  new  trial,  save  that  an  abuse  of  discretion  is  made  to 
clearly  appear,  is  a  rule  to  which  we  have  constantly 
adhered.  We  need  not  cite  the  many  cases  in  which  it  is 
announced.  In  view  of  the  fact,  however,  that  two  trials 
have  been  had  upon  the  issue  here  joined,  each  trial  re- 
sulting in  a  verdict  finding  the  defendant  to  be  of  unsound 
mind,  we  are  disposed  to  a  more  critical  analysis  of  the 
record  than  might  be  otherwise  necessary.  We  have  read 
the  record  with  this  thought  in  mind,  and  at  the  end  we 
find  ourselves  confronted  with  the  single  and  simple  ques- 
tion whether  the  foregoing  statement  of  facts,  being 
established,  not  only  warrants  the  appointment  of  a  guar- 
dian, but  is  such  that  a  refusal  to  appoint,  based  thereon, 
would  amount  to  an  abuse  of  discretion. 

Section  8219  of  the  Code  authorizes  the  appointment 
of  a  guardian  for  a  person  of  unsound  mind,  satisfactory 
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proof  having  been  made.  Several  times  this  section  has 
been  considered  and  construed.  In  Emeriok  v.  Emeriok^ 
S8  Iowa,  411,  the  subject  was  very  fully  discussed  by 
Robinson,  J.  In  the  course  of  the  opinion  it  is  said: 
^'The  statute  is  silent  as  to  what  shall  constitute  the  un- 
soundness which  it  contemplates,  but  it  is  clear  that  it 
relates  to  the  capacity  of  the  person  affected  to  transact 
business.  The  protection  of  property  is  one  of  the  main 
objects  of  such  statutes  as  that  under  consideration,  and 
the  test  of  the  unsoundness  in  question  is  largely  the  in- 
competency of  the  person  to  manage  property  in  a  rational 
manner."  And  again:  "If  the  defendant  is  capable  of 
transacting  the  ordinary  business  involved  in  taking  care 
of  his  property,  and  if  he  understands  the  nature  of  the 
business  and  the  effect  of  what  he  does,  and  can  exercise 
his  will  with  reference  to  such  business  with  discretion, 
notwithstanding  the  influence  of  others,  he  is  not  of  un- 
fi  3und  mind,  within  the  meaning  of  the  statute,  and  should 
not  be  deprived  of  the  control  of  his  property."  See,  also, 
the  following  cases :  Seerley  v.  Sater^  68  Iowa,  875;  Harrison 
V.  Otley^  101  Iowa,  652;  OarreUonv,  Hubbard^  110  Iowa,  7. 

It  does  not  appear  that  defendant  in  this  case  is  now 
actively  engaged  in  any  business.  He  owns  considerable 
real  estate,  which  is  rented,  and  the  remainder  of  his 
property  is  well  and  safely  invested.  As  to  this  there 
«eems  to  be  no  controversy. 

The  contentions  of  plaintiffs  may  be  resolved  into  two : 

First-,  that,  owing  to  his  temperament  of  mind,^  and  that 

he  is  a  sexual  pervert^  it  is  probable  that  he  may  at  any 

I.  GuA&oxAN-     time  develop   a  disposition  to  squander  his 

authorizing    property;  second,  that,  for  the  same  reasons, 

the  appoint-     ■='■='•''  ^  »  »        ^  ' 

ment.  he  may  at  any  time  commit  wrongs  such  as  to 

render  him  liable  to  respond  in  damages.  As  to  the  first 
proposition,  it  seems  a  sufficient  answer  to  say  that, 
should  such  disposition  develop,  a  basis  would  be  thereby 
at  once  furnished  for  the  appointment  of  a  guardian.     It 


400  SoHioK  V.  Stcthb.  [120  Iowa- 

may  be  that  this  amounts  to  waiting  for  the  mischief  to- 
begin  before  taking  steps  to  guard  against  it  But  were  a 
rule  to  the  contrary  to  be  established^  there  would  be 
authorized  the  appointment  of  a  guardian  for  any  man  who* 
might  be  shown  to  be  possessed  of  eccentricities  or  peculi* 
arities  of  disposition,  or  addicted  to  immoral  habits,  and 
this  notwithstanding  in  business  matters  he  appears  to  be 
ordinarily  cautious  and  sagacious.  The  question  is  not  to 
be  disposed  of  by  invoking  the  principle  that  it  is  better  to 
prevent  than  to  wait  and  attempt  to  cure,  however  salu- 
tary that  principle  may  be  as  applied  to  the  conduct  of 
business  on  the  part  of  individuals,  but,  rather,  upon  the 
broad  principle  that  no  man  shall  be  interfered  with  in  hi» 
personal  or  property  rights  by  the  government,  under  the 
exercise  of  its  parental  authority,  until  the  actual  and 
positive  necessity  therefor  is  showa  to  exist.  It  would  be 
dangerous  doctrine  indeed  to  say  that  because  it  is  pos- 
sible, or  even  probable,  that  a  person  named  may  at  some 
time  in  the  future  act  unwisely  or  without  discretion  in 
respect  of  his  business  affairs,  therefore  all  control  over 
his  property  shall  be  taken  away  from  him  and  confided 
to  the  custody  of  a  guardian.  Especially  would  this  be 
true  as  applied  to  the  case  of  a  person  whose  entire  busi- 
ness career  had  been  marked  by  at  least  ordinary  thrift, 
prudence,  and  sagacity. 

The  second  proposition  advanced  by  counsel  for  appel- 
lants is  wholly  untenable.  A  guardianship  would  be  no 
protection  as  against  the  consequences  of  willful  wrongs 
committed.  If,  mentally  considered,  the  per- 
son in  question  be  responsible  at  all,  and  by 
reason  of  his  unusually  high  temper,  or  yielding  to  the 
immoral  tendency  of  his  mind,  he  should  be  led  into  a 
violation  of  established  rules  of  law,  his  estate  would  be 
equally  liable,  whether  in  his  own  i)088e8sion,  or  in  the 
possession  of  a  guardian.  If,  on  the  other  hand,  the  per- 
son in  question  be  not  mentally  responsible, then  in  no  event 
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could  his  estate  be  charged  with  liability  for  wrongs  com- 
mitted by  him  involving  the  element  of  malice,  inasmuch 
as  there  can  be  no  such  thing  as  malice  where  mental 
responsibility  is  wanting. 

Such  were  the  considerations,  arising  from  the  evidence 
found  in  the  record,  that  prompted  the  trial  court  to  refuse 
the  appointment  of  a  guardian  upon  the  coming  in  of  a 
verdict  of  the  jury,  and  in  accordance  with  the  fact  as 
found  by  such  verdict.  As  to  all  the  facts  in  the  case,  and 
as  to  the  conclusions  to  be  drawn  therefrom  in  many  re- 
spects,  the  trial  court  was  in  much  better  position  to 
determine  whether  the  verdict  was  warranted  by  the  proof 
made,  than  we  are.  Taking  the  record  as  we  find  it,  we 
cannot  say  that  the  refusal  to  appoint  a  guardian,  and 
ordering  a  new  trial,  amounted  to  such  an  abuse  of  dis- 
cretion as  to  demand  at  our  hands  an  interference  there- 
with.     The  order  granting  a  new  trial  is  accordingly 

AFFIRMED. 


A.  J.  Augustine  v.  J.  E.  McDowell,  Defendant,  akd  Jas.   jwj  ^1 
WiNKLEMAN,  Intervener,  Appellant.  1*^^  ^^1 

120    40li 
126    260 

Sale  of  Standing  Corn;     tttle.     A  written  agreement  to  sell  &  i20~^ 

1  certain  number  of  bushels  of  com  to  be  taken  from  a  standini;:  142  soi 
field  does  not  pass  the  title,  though  a  portion  of  the  purohaso  ^  ^ 
price  is  paid. 

Chattel    Mortgage:    desoription.  A  mortgage  covering  "seTeutj, 

2  more  or  less,  of  com  in  field' '  is  not  such  a  descrii)tion  as  may 
be  aided  by  extrinsic  evidence ;  it  is  in  fact  no  description. 

Sale  of  Corn :     whek  title  passes.     Where  one  pays  for  com  and 
8     it  is  set  apart  in  the  crib  of  the  seller  with  nothing  further  to 
be  done  except  for  the    seller  to  assist  in  hauling,  the   title 
thereto  passes. 

Appeal :     BUFFiciKNcnr  of  notios.      A  notice  of  appeal  which  liateir 
4     '*  intervener  in  the  above  cause  has  appealed  the  same  to  tlie 
Vol.  120  Iowa.— 26. 
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supreme  ooTirt  *  *  *"  is  not  open  to  the  objection  that  it 
does  not  specify  what  is  appealed  from,  even  thongh  there 
were  practically  two  judgments  where  exception  was  taken 
to  both. 

Appeal  from  Mahaska  District  Court — Hon.  A.  RDewby, 

Judge. 

Friday,  May  15,  190a 

Action  in  replevin  for  corn.  James  Winkleman  inter- 
vened, claiming  four  hundred  bushels  under  a  chattel 
mortgage  and  by  purchase.  Defendant  answered,  denying 
plaintiflF's  title.  Judgment  as  prayed,  and  intervener  ap- 
peals. — Reversed. 

J.  F,  (&  W.  R.  Lacey  and  C.  C.  Orvis  for  appellant. 
Seevers  cfe  Malcolm  for  appellee. 

Ladd,  J. — In  August,  1900,  the  plaintiff,  Augustine, 
contracted  with  defendant,  McDowell,  for  the  purchase  of 
one  thousand  bushels  of  corn.  On  the  first  six  hundred 
bushels,  $25  was  paid,  and  the  following  agreement  duly 
signed:  "Sold  to  A.  J.  Augustine  one  mile  west  of  Rose 
Hill,  Iowa,  six  hundred  bushels  of  corn  to  be  delivered  in 
November,  1900,  at  A.  J.  Augustine's  farm  at  twenty 
<;ents  per  bushel,  80  lbs.  to  the  bushel."  The  contract 
for  the  four  hundred  bushels  was  the  same,  except  that  it 
was  to  be  delivered  in  December,  seventy-five  pounds  to 
the  bushel,  and  $30  was  paid.  McDowell  raised  about 
tliree  thousand  five  hundred  bushels  of  corn,  and,  after 
hauling  two  hundred  and  eighty-one  bushels,  refused  to 
deliver  the  rest.  But  four  hundred  and  ninety  bushels 
remained  on  the  premises  when  this  suit  was  begun,  and 
this  was  replevied  by  the  plaintiff. 

It  will  be  noticed  that  the  corn,  when  bought  by 
Augustine,  was  standing  in  the  field.  None  of  it  then  or 
afterwards  was  set  apart  from  that  to  be  retained  by  Mc- 
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Dowell.  There  was  nothing  to  show  which  corn  had 
f.  SALBof  been  bargained  for.  The  contract  was  not  a 
corn:  title,  salc,  but  merely  an  agreement  to  sell.  The  ad- 
vance of  money  to  the  defendant  did  not  convert  it  into 
An  executed  contract  Says  Mr.  Benjamin  in  his  work  on 
Sales:  "No  case  can  be  found  in  the  books  in  which  the 
giving  of  earnest  has  been  held  to  pass  the  property  in  the 
€ubject-matter  of  the  sale,  where  the  completed  bargain, 
if  proved  in  writing  or  in  any  other  suflScient  manner, 
would  not  have  equally  altered  the  property."  Two  things 
remained  to  be  done  by  the  vendor — the  corn  to  be  sepa- 
rated from  three  thousand  five  hundred  bushels  owned  by 
him,  and  thereafter  delivered  at  the  farm.  In  Cook  v. 
Logan^  7  Iowa,  142,  the  court,  in  a  very  similar  case,  said: 
"'The  rule  is  that  where  some  act  remains  to  be  done  in 
relation  to  the  articles  which  are  the  subject  of  the  sale, 
as  that  of  measuring  or  weighing,  or,  as  in  this  case,  that 
of  separating  and  setting  them  apart  from  the  bulk,  so 
that  they  may  be  distinguished  and  identified,  the  per- 
formance of  such  an  act  is  a  prerequisite,  and  until  it  is 
performed  the  property  does  not  pass  to  the  vendee." 
This  rule  has  been  repeatedly  approved  since,  and  still 
obtains,  unless  it  is  made  to  appear  that  the  parties  in- 
tended title  Fooner  to  pass.  Welch  v.  Spies^  103  Iowa,  889, 
and  cases  cited;  Snyder  v,  Tibbalsy  82  Iowa,  447;  Sneathen 
V.  Gruhbsy  88  Pa.  147;  Morrison  v.  Dingley^  68  Me.  558. 
The  principle  is  elementary,  and,  when  applied  to  the 
facts  of  this  case,  leads  inevitably  to  the  conclusion  that 
plaintiff  never  acquired  title  to  the  corn  not  delivered. 
But  McDowell  has  not  appealed,  and  the  adjudication 
against  him  is  final. 

Plaintiff,  then,  has  sl  prima  facie  right  of  possession, 

And  the  burden  of  proof  was  upon  intervener  to  establish 

his  title.     He  claims  four  hundred  bushels  of  the  corn  re- 

4.  CHATTEL        plevied   under  a  chattel   mortgage,   and   by 

description,     virtue  of  a  purchase  from  McDowell.     This 
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mortgage  was  executed  to  him  by  McDowell  August  17, 
1900,  to  secure  him  as  surety  on  a  note  of  $110  payable  at 
a  bank,  on  certain  horses,  and  "seventy,  more  or  less,  of 
corn  in  field  on  the  Ohas.  F.  Landers,  farm,  in  section  7 
Twp.  75  N.,  Range  14,  Mahaska  Oounty,  Iowa."  As  will 
be  observed,  it  failed  to  state  the  quantity  of  corn  pledged 
— whether  seventy  rows,  bushels,  shocks,  or  acres.  This 
was  not  merely  a  defective  description,  as  suggested  by 
appellant,  to  be  aided  by  extrinsic  evidence,  but  no  des- 
cription at  all.  Oral  evidence  may  be  received  as  between 
the  parties,  or  against  a  third  party  having  notice,  to  apply 
the  description  in  such  an  instrument,  and  thereby  to 
identify  and  point  out  the  particular  property  mortgaged^ 
as  has  often  been  held,  but  not  to  insert  the  property  in* 
tended  to  be,  but  not  in  fact,  covered  thereby.  The  facts 
of  this  case  do  not  bring  it  within  the  rule  of  the  majority 
in  Frick  v.  fritZy  115  Iowa,  433.  In  both  the  number  is^ 
given,  but  in  that  the  mortgage  covered  "yearlings  and 
two  year  olds,"  but  in  this  it  covers  nothing.  In  that  the 
majority  held  oral  evidence  admissible  to  point  out  the 
kind  of  stock  intended  by  the  description;  in  this,  the  kind 
is  indicated,  but  the  mortgage  is  silent  as  to  quantity*  . 
The  distinction  is  manifest,  and  we  ,unite  in  saying  the 
mortgage  did  not  constitute  an  incumbrance  or  lieni 
on  the  corn. 

The  intervener  further  contends  that  about  January 
20,  1901,  he  entered  into  an  oral  agreement  with  McDowell, 
by  the  terms  of  which  intervener  was  to  pay  the  note  to 
3.  SALBofcorn:  the  bank,  and  in  consideration  thereof,  was^ 
passes.  to  have  four  hundred  bushels  of  corn ;  that  in 

pursuance  of  this  agreement  he  paid  the  note,  and  three 
hundred  bushels  in  a  certain  crib  and  the  granary  were 
measured  by  him  and  McDowell,  and  declarded  to  be  inter- 
vener's corn,  which  McDowell  was  to  help  haul  to  Winkle- 
man's  place.  It  was  farther  understood  that  he  was  to 
have  one  hundred  and  twenty-five  bushels  from  a  pile  of 
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snapped  corn.  Enough  has  already  been  said  to  dispose  of 
the  claim  to  the  one  hundred  and  twenty-five  bushels.  As 
to  the  three  hundred  bushels  the  evidence  is  undisputed, 
nothing  remained  to  be  done  as  between  the  parties  to 
complete  the  sale,  and  we  know  of  po  reason  why  the  in- 
tervener should  not  have  judgment  for  its  value.  The 
sheriff  was  informed  that  the  corn  belonged  to  Winkleman 
before  the  writ  of  replevin  was  served,  so  that  there  is  no 
question  of  notice  involved.  Indeed^  it  may  well  be  ques- 
tioned whether  plaintiff  was  in  a  situation  to  insist  on 
notice,  as  he  is  not  claiming  as  a  creditor,  and  has  failed 
to  establish  ownership.  True,  as  contended,  the  inter- 
vener, as  supposed  mortgagee,  consented  to  the  sale  of  one 
thousand  bushels  of  McDowell's  corn  to  plaintiff.  But 
this  did  not  preclude  him  from  buying  from  the  three 
thousand  five  hundred  bushels  owned  by  McDowell  for 
himself.  He  bought  as  he  had  the  perfect  right  to  do,  and 
acquired  title  by  having  it  pet  apart  to  him  before  McDowell 
had  parted  with  it  to  another.  The  court  ought  to  have 
entered  judgment  in  favor  of  the  intervener  for  the  value 
of  three  hundred  bushels  of  the  corn  taken  under  the  writ 
II.  Appellant's  abstract  set  out  the  notice  of  appeal, 
which  was  duly  served,  and,  after  the  title  of  the  case,  was 
in  these  words:  "The  intervener  in  the  above  cause  has 
4.  appbal:  appealed  the  same  to  the  Supreme  Court  of 
notice.  lowa.  May  term,  1902."     Appellee  prepared 

an  additional  abstract,  without  referring  to  this  notice, 
and  thereafter  filed  a  motion  to  dismiss  the  appeal.  In  it 
the  notice,  as  served,  is  set  out,  and,  though  more  formal, 
is  substantially  the  same.  It  may  be  repeated,  except  the 
title  and  names  of  attorneys,  in  so  far  as  material:  "You 
are  hereby  notified  that  intervener  in  the  above  cause  has 
appealed  the  same  to  the  Supreme  Court  of  the  state  of 
Iowa,  and  the  same  will  come  on  for  trial  at  the  May 
term,''  etc.  Counsel  insist  that  this  was  insufficient,  in 
that  it  failed  to  designate  what  is  appealed  from.     Secti  in 
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4114  of  the  Oode  provides  that  "An  appeal  is  taken  and  per- 
fected by  the  service  of  a  notice  in  writing  on  the  adverse 
party,hiB  agent,  or  any  attorney  who  appeared  for  him  in  the 
case  in  the  court  below,  and  also  upon  the  clerk  of  the 
court  wherein  the  proceedings  were  had,  stating  the  appeal 
from  the  same,  or  from  some  specific  part  thereof,  defining 
such  parf  It  is  true  that  there  were  practically  two 
judgments  below — one  for  the  possession  of  the  corn,  and 
the  other  a  dismissal  of  the  petition  of  intervention.  But 
the  exception  of  intervener  was  to  both  of  these,  in  so  far 
as  either  affected  his  rights.  His  appeal,  then,  was  from 
the  entire  proceeding,  and  this  is  all  the  statute  seems  to 
require  shall  be  indicated  in  the  notice.  From  an  appeal 
of  the  cause,  this  is  necessarily  to  be  inferred.  If  the  notice 
is  as  specific  as  exacted  by  statute,  it  is  not  open  to  the 
objection  that  it  is  a  mere  conclusion. — Reversed. 


Henry  Branz  v.    Omaha  &  Oounoil  Blupps  Railway  <fe 
Bridge  Company,  Appellant. 

Personal  Injury:     assumption  of  rise.      An  ordinary  laborer  on  an 

1  electric  railway,  who  never  had  occasion  to  make  a  car  coupl- 
ing or  reason  to  snppose  that  he  wonld  be  required  to  do  so, 
does  not  assume  the  risk  of  defects  in  a  car  or  drawhead  of 

•  which  he  had  no  knowledge,  when  directed  by  his  superior  to 
make  a  coupling. 

Contributory  Negligence.    In  an  action  for  injuries  received  while 

2  coupling  cars,  where  there  is  a  conflict  in  the  evidence  as  t ) 
whether  plaintiff  made  the  coupling  in  the  usual  and  safe 
method,  an  issue  of  fact  arises  for  the  jury  to  determine. 

Appeal  from  Pottawattamie  District  Court — Hon.  A.    B. 
Thornbll,  Judge. 

Friday,  May  15,  1903. 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  in  the  employ  of  defendant. 
Verdict  for  plaintiff,  and  from  judgment  thereon  defend* 
ant  appeals, — AMrmed. 
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Wright  d6  Baldwin  for  appellant. 
F.  W.  Miller  for  appellee. 

McOlain,  J. — Plaintiff  was  injured  while  coupling 
an  electric  motor  car  to  a  flat  car.  The  employe  in  charge 
of  the  motor  car,  which  was  standing  separated  a  short 
distance  from  the  flat  car  to  which  it  was  to  be  coupled, 
started  the  motor  car  back  towards  the  flat  car  with  a  sud- 
den jerk  after  the  plaintiff,  who  was  trying  to  make  the 
coupling,  had  stepped  between  the  cars  for  the  purpose. 
The  momentum  of  the  motor  car  was  such  that,  although 
plaintiff  successfully  made  the  coupling,  the  cars  caine  so 
close  together  before  he  could  retreat  that  he  was  injured. 

No.  complaint  is  made  of  rulings  on  the  introduction  of 
testimony,  nor  as  to  the  rules  of  law  stated  in  the  instruc- 
tions to  the  jury,  but  counsel  for  appellant  urge  that  there 
was  no  evidence  to  support  the  allegations  of  negligence, 
and  that  without  conflict  in  the  evidence  it  appeared  that 
plaintiff  was  guilty  of  contributory  negligence.  They 
contend  that  the  cas3  should  not  have  been  submitted,  at 
least  as  to  some  of  the  allegations  of  negligence,  and  that 
after  the  verdict  was  returned  for  plaintiff,  it  should  have 
been  set  aside  on  motion  for  new  trial  as  without  support. 
The  negligence  alleged  was  in  using  a  defective  motorcar, 
which  would  not  start  at  all  until  sujQScient  power  was- 
applied  to  make  it  stait  quickly  and  with  a  jump,  the 
claim  of  plaintiff  being  that  the  coupling  of  the  motor  car 
to  the  flat  car  was  rendered  peculiarly  hazardous  by  reason 
of  this  fact;  also  that  the  drawhead  attached  to  the  motor 
car,  by  means  of  which  it  was  to  be  coupled  to  the  flat  car» 
was  defective  by  reason  of  a  break  on  one  side  in  the  sur- 
rounding collar,  so  that,  when  the  coupling  was  made,  the 
drawbars,  instead  .of  forming  a  stiff  connection,  prevent- 
ing the  motor  from  coming  so  near  to  the  flat  car  as  to 
injure  plaintiff  standing  between  them,  gave  way  towards 
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the  plaintiiF,  and  allowed  the  motor  and  car  to  come  so 
olosely  together  as  to  crush  him.  There  was  evidence  tend 
ing  to  support  each  of  these  allegations.  Witnesses  testi- 
fied that  the  motor  car  was  out  of  order  in  the  respect  al- 
leged, and  had  been  in  bad  condition  in  this  respect  for 
some  time  before  the  accident,  and  while  a  witness  for  the 
defendant,  who  himself  said  that  the  car  was  in  bad  con- 
dition on  the  morning  preceding  the  accident,  testified  that 
he  had  put  it  in  good  condition,  his  testimony  was  so  far 
in  conflict  with  that  of  the  other  witnesses  as  to  what  he 
did  that  the  jury  may  well  have  found  that  the  bad  con- 
dition  of  the  car  was  not  remedied.  As  to  the  defective 
drawhead,  the  question  whether  the  defect  had  any  con* 
nection  with  the  accident  seemed  to  depend,  under  the 
evidence,  on  whether  a  gooseneck  link  was  used  in  making 
the  coupling.  There  is  certainly  some  evidence  tending  to 
show  the  U89  of  such  link,  and  that,  if  that  kind  of  a  link 
was  used,  the  defect  in  the  drawhead  would  lead  to  just 
the  kind  of  accident  which  happened.  The  defe  t  in  the 
drawhead  was  shown  to  have  existed  for  such  length  of 
time  that  defendant  ought  to  have  been  aware  thereof; 
and,  indeed,  it  appears  that  its  employe  whose  duty  it  was 
to  keep  the  cars  in  order  was  aware  of  it,  and  allowed  the 
car  to  be  used  without  remedying  the  defect. 

It  is  argued  for  appellant  -that  plaintiff  assumed  the 
risk  of  the  defe<5tive  car  and  the  defective  drawh  ad.  But 
plaintiff    was  not  engaged   especially  in  the  business  of 
I.  ASSUMPTION   c^upli»g  cQ'r^'     He  was  an  ordinary  laborer, 
of  risk.  working    with    other  laborers  of  the   same 

character.  He  had  never  before  had  occasion  to  make  a 
coupling,  nor  had  he  any  reason  to  suppose  that  he  would 
be  required  to  do  so.  In  this  particular  instance  he  was 
asked  by  the  foreman  to  make  the  coupling  because  he 
was  nearer  to  the  place  where  it  was  to  be  made  than  any 
of  the  other  employes.  He  had  no  reason  to  know  of  de- 
fects in  the  car  or  the  drawhead  which  were  of  any  import- 
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ance  to  him  in  his  employment,  and  it  does  not  appear 
that  he  had  ever  observed  either  of  them.  At  the  very 
time  the  coupling  was  made  he  had  not  a  chance  to  know, 
before  the  danger  arose,  either  that  the  motor  was  defec- 
tive or  that  the  drawhead  was  broken.  Certainly,  under 
these  circumstances,  there  could  be  no  assumption  of  risk. 
As  to  the  contributory  negligence  of  plaintiflF,  there  is 
evidence  tending  to  show  that  he  attempted  to  make  the 
coupling  in  a  reasonably  safe  manner,  and  in  the  manner 
a.  coNTRiBu-  in  which  such  couplings  were  usually  made, 
gence.  A  wituoss    for  defendant  testified  that  the 

coupling  might  have  been  made  by  plaintiff  without  going 
between  the  cars,  and  that  such  was  the  proper  method* 
But  there  is  evidence  to  the  contrary  as  to  the  usual  and 
safe  method  of  making  such  couplings,  and  the  question 
was  for  the  jury.  The  same  witness  for  defendant  further 
testified  that  a  proper  method  of  making  such  coupling 
was  to  wait  until  the  motor  and  flat  car  were  near  enough 
together  to  enable  the  coupling  to  be  made  and  the  motor 
had  come  to  a  stop.  But  here  again  the  testimony 
was  not  at  all  cpnclusive.  While  counsel  for  defendant 
attempted  to  show  that  plaintiff  had  been  instructed  as  to 
the  proper  method  of  making  such  coupling,  and  had  been 
warned  against  the  method  which  he  employed,  it  is  by  no 
means  shown  beyond  controversy  that  any  such  instruction 
•or  warning  ever  reached  plaintiff.  As  above  suggested, 
the  making  of  couplings  was  not  a  part  of  his  ordinary 
•employment,  and  he  had  no  occasion  to  seek  instruction, 
AS  he  had  no  reason  to  expect  that  he  would  be  called  upon 
to  render  such  service. 

After  a  careful  reading  of  the  entire  record,  we  are 
satisfied  that  there  was  evidence  tending  to  sustain  the 
-contention  cf  plaintiff  under  the  issues  on  which  the  case 
was  submitted,  and  that  there  was  no  error  in  refusing  to 
^rant  a  new  trial. — Affirmed. 
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Maroabbt  p.  Robertson,  Appellant,  v.  J.  J.  Hartenbower^. 
Mayor  of  Pes  Moines,  et  ah 

Condemnation  Proceedings:  abandonment.  A  condemnation  of 
private  proi)erty  by  a  city  may  be  abandoned  where  the  same^ 
is  in  good  faith  and  includes  the  entire  proceedings,  but  if  there 
is  not  snoh  a  good  faith  abandonment  the  finding  of  the 
sheriff's  jury  or  of  the  trial  jury  on  api)eal  constitutes  an  ad- 
judication binding  upon  the  condemnor. 

Appeal  from  Polk  District   Court. — Hon.  S.   F.   Prouty^ 

Judge. 

Friday,  May  15,  190a 

In  September,  1899,  the  city  council  of  Des  Moines^ 
commenced  condemnation  proceedings  to  acquire  property 
of  the  plaintiff  for  street  extension  purposes,  as  follows r 
The  north  thirty-three  feet  of  lot  four,  the  south  six  feet 
of  lot  nine,  and  a  strip  of  ground  in  lot  four,  fifty  feet 
wide  by  seventy-two  feet  long.  Commissioners  were  duly 
appointed  by  the  sheriff,  and  the  plaintiff  was  awarded 
$4,000  for  the  north  thirty- three  feet  of  lot  four,  $200  for 
the  south  six  feet  of  lot  nine,  and  $300  for  the  strip  fifty 
feet  wide  by  seventy-two  feet  long  in  lot  four;  making  a 
total  award  of  $4,500.  The  award  was  satisfactory  to  the 
plaintiff,  but  was  never  accepted  or  paid  by  the  defend 
ant,  nor  did  the  defendant  take  possession  of  the  land. 
In  November  of  the  same  year  the  defendant  ordered  the 
same  land  in  lot  four  condemned,  and  the  south  seven  feet 
of  lot  nine  instead  of  the  six  feet,  as  before.  New  com- 
missioners were  appointed,  and  the  following  award  made: 
$2,500  for  th^  north  thirty-three  feet  of  lot  four,  $225  for 
the  south  seven  feet  of  lot  nine,  and  $475  for  the  strip 
seventy-two  feet  long  in  lot  four;  making  a  total  award 
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of  $3,250.  This  was  also  satisfactory  to  the  plaintiff,  but 
was  appealed  from  by  the  defendant,  and  the  appeal  dis- 
missed in  April,  1900.  In  March,  1901,  the  city  ordered 
another  condemnation  of  the  plaintiff's  land.  This  time 
it  wanted  the  north  forty-three  feet  of  lot  four,  and  the 
other  land  last  above  described.  Commissioners  were 
again  appointed,  and  a  new  award  made,  as  follows:  For 
the  north  forty- three  feet  and  the  south  seven  feet  of  lot 
four  $2,490,  and  for  the  other  strip  $200;  making  the  total 
award  $2,690.  The  amount  of  the  last  award  was  deposited 
with  the  sheriff  by  the  defendant,  and  the  plaintiff  com- 
menced  certiorari  proceedings  to  test  the  validity  of  the 
defendant's  action.  Her  petition  was  dismissed,  and  she 
appeals. — Reversed. 

Maconiber    dh    Tankersley  and    E.    T.    Morris    for 
appellant. 

W.  H,  Bremner^  M,  H.  Cohen  and  Raymand  B.   Al- 
her  son  for  appel.ees. 

Sherwin,  J. — But  two  questions  are  before  us  for  con- 
sideration :    First,  did  the  city  have  the  power  to  order 
the  second  and  third  condemnations  of  the  same  land  for 
the  same  purpose?  and,  second,  will  a  writ  of  certiorari 
lie  to  determine  that  question?    The  power  given  to  cities^ 
and  towns  to  condemn  private  property  for  public  use  is 
conferred  by  section  880  of  the  Code.     Section  884  provides 
that  the  proceedings  therefor  "shall  be  in  accordance  with 
the  provisions    relating  to  raking  private  property   for 
works  of  internal  improvement,   except  that  the  jurors 
shall  have  the  additional  qualification  of  being  freeholders- 
of  the  city  or  town."     The  taking  of  private  property  for 
works  of  internal  improvement  is  governed  by  title   10, 
chapter  4,  Code,  and  the  procedure  therein  required,  so 
far  as  applicable  to  this  case,  is  designated  in  sections 
1999,  2000,  .2008-2011,  incluaive..     The  latter  section  pro- 
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vides  for  the  trial  of  an  appeal  from  the  jury's  award,  and 
says:    "Should  the  corporation  decline  to  take  the  prop- 
erty and  pay  the  damages  awarded  on  final  determination 
of  the  appeal,  then  it  shall  pay  in  addition  to  the  costs  and 
damages  actually  suffered  by  the  landowner,  reasonable 
attorney's  fees  to  be  taxed  by  the  court"    The  appellees 
contend  that  under  this  section  the  defendants  had  the 
right  to  and  did  abandon  the  first  two  condemnations,  and 
declined  to  take  the  property    and    pay    the    damages 
awarded.    That  this  statute  provides  for  the  abandonment 
of  the  condemnation  proceedings  we  do  not  doubt,  and  it 
may  be  conceded  to  be  the  rule  in  this  and  many  of  the 
other  states  that  such  proceeding  may  be  abandoned  even 
after  an  award  by  the  sheriff's  jury  or  upon  an  appeal 
Oearv.  The  Dubuque  dk  Sioux  City  R,  R.  Co.^  20  Iowa, 
528;  Nelson  V.  Ooodykoontz^  47  Iowa,  82;  2  Lewis  on  Emin- 
ent Domain,  section   656,  and   authorities  cited  in   note 
thirteen. 

But  the  abandonment  contemplated  by  the  statute, 
and  by  the  authorities  which  we  have  been  able  to  exam- 
ine, is  an  abandonment  in  good  faith  of  the  entire  proceed- 
ings and  of  the  land  for  the   purpose  for   which  it   was 
sought     In  other  words,  it  must  be  a  complete  surrender 
of  the  project  so  far  as  the  land  involved  is  concerned. 
The   law   permitting  the  taking  of  private  property  for 
public  use  is  arbitrary  in  its  nature,  and  should  always  be 
strictly  construed  to  protect  the  rights  of  the  landowner 
whose  land  may  be  thus  taken,  whether  he  so  wills  or  not 
The  right  of  abandonment  implied  by  this  statute  does  not 
in  our  judgment,  give  the  condemnor  the  power  to  abandon 
the  award  alone,  or  the  power  to  abandon  the  enti  roer-p 
ceeding  simply  for  the  purpose  of  securing  another  jury 
whose  finding  may  be  more  favorable  to  him.     If  he  were 
permitted  to  do  this,  he  would  be  given  an  unfair  advant- 
age over  the  landowner  never  contemplated  by  the  statute, 
and  one  which  the  courts  will  never  sanction.     If  there 


May  1903]         Eobertson  v.  Habtknbower.  41.^ 

be  not  such  a  good-faith  abandonment  as  we  have  design- 
ated, it  is  clear  that  the  finding  of  the  sheriflF's  jury  where 
there  is  no  appeal,  or  by  the  trial  jury  in  case  of  an 
appeal,  is  an  adjudication  binding  upon  the  condemnor. 
Hupert  V.  Andemon  et  al^  85  Iowa,  578;  State  v.  City  of 
Keokuk^  9  Iowa,  489;  Chicago^  R.  L  dk  P.  R.  Co.  v.  City 
of  Chicago,  148  111.  479(82  N.  E.  Rep.  178);  Chicago,  R. 
I.  <&.  p.  R.  R.  Co.  V.  City  of  Chicago  148  III.  479  (86  N. 
E.  Rep.  72) ;  Illinois  Central  R.  Co.  v.  City  cf  Cham- 
paign, 168  111.  524  (45  N.  E.  Rep,  120);  Rogers  v.  City  of 
St.  Charles,  8  Mo.  App.  41. 

It  is  manifest  that  the  defendant's  so-called  abandon- 
ment was  not  in  good  faith,  and  that  it  was  f  orno  other  pur- 
pose than  to  straightway  commence  the  same  proceedings 
again,  with  the  hope  of  securing  a  more  favorable  award. 
It  is  said,  however,  that  Corhin  v.  The  Cedar  Rapids  Ry. 
Co.,  66  Iowa,  78,  sustains  the  action  of  the  city  council, 
and  it  must  be  confessed  that  some  of  the  language  of  the 
opinion  tends  in  that  direction,  but  the  facts  in  tihat  case 
were  entirely  different  from  those  before  us.  There  the 
defendant  conclusively  proved  a  good-faith  abandonment  of 
the  condemnation  proceeding  for  two  reasons:  First,  be- 
cause it  thought  it  had  not  proceeded  legally ;  and,  second, 
because  its  lessor  had  a  contract  for  the  purchase  of  the 
land,  which  it  sought  to  enforce,  but  failed  in  so  doing. 
Furthermore,  the  defendant  was  not  dissatisfied  with  the 
amount  of  the  award,  but  tendered  it  to  the  plaintiff  in 
the  second  condemnation  proceedings. 

That  certiorari  will  lie  to  determine  the  legality  of 
the  defendant's  action  has  been  held  in  Hupert  v.  Ander- 
son, svpra,  and  in  Rockwell  v.  Bowers,  88  Iowa,  88. 

The  assignment  of  error  we  deem  sufficient.  The 
judgment  is  revebsed. 
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Frank  Shebbok,  Administrator  of  the  Estate  of  William 
Shebeck,  Deceased,  Appellant,  v.  The  National 
Oraokbr  Company,  Appellee. 

Master  and  Servant :  assumption  of  risk:  burden  of  proof: 
1  INSTRUCTION.  In  an  action  for  injuries  resulting  in  the  death 
of  a  servant,  owing  to  alleged  defective  machinery  and  negli- 
gence of  the  master  to  keep  it  in  repair,  where  the  answer 
alleges  that  the  defective  condition  of  the  machinery  was 
known  to  deceased  and  that  he  remained  in  defendant's 
employ  without  objection,  the  issue  of  assumption  of  risk  is 
tendered  with  the  burden  upon  the  defendant,  and  a  general 
instruction  that  under  the  issues  the  burden  is  on  the  plaintiff 
is  erroneous. 

Liability  of  Master:  instruction:  In  an  action  for  damages  for 
2  the  death  of  an  employe  engaged  in  operating  machinery,  an 
instruction  that  **if  you  find  from  the  evidence  that  the  nut 
at  the  end  of  the  shaft  in  question  was  in  the  habit  of  coming 
ofif,  or  that  it  was  off  for  hours  at  a  time,  or  that  by  reason  of 
such  defect  the  wheel  came  out,  the  defendant  was  guilty  of 
negligence'*  is  misleading  and  states  the  rule  of  the  master's 
liability  in  the  case  too  narrowly. 

Assumption  of  Risk:    age  and  experience :     instruction.     On  an 
8    issue  of   the    assumption   of   risk,  age  and  experience  of  the 
servant  should  be  considered  in  determining  whether  he  knew 
or  ought  to  have  known  and  appreciated  the  danger,  and  fail- 
ure to  instruct  upon  this  branch  of  the  case  was  error. 

Stating  Issues.   The  court  should  so  far  as  possible  state  the  issues 

4  in  an  abbreviated  form   rather  than  by  substantially  setting 
out  the  pleadings,  as  there  is  less  liability  to  confusion. 

Practice:     objection  to  the  record :     motion  to  strike.     Objeo- 

5  tions  to  the  record  or  the  manner  in  which   it   has  been   pre- 

served must  be   specifically  x)ointed  out  or  the  objection  is 
waived,  and  a  motion  to  strike  will  not  lie. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T,  M. 
GiLBERSON,  Judge. 

Saturday,  Mat  16,  190a 
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Action  at  law  to  recover  damages  for  personal  injuries 
occasioned  by  defendant's  negligence.  Verdict  and  judg- 
inent  for  defendant,  and  plaintiflf  appeals. — Reversed. 

jRickelj  Crocker  dk  Touriellot  for  appellant. 

Jamison  <&  Smyth  for  appellee. 

Weaver,  J. — It  is  alleged  that  William  Shebeck,  an  in- 
experienced  boy  of  eighteen  years,  was  employed  by  de- 
fendant in  its  cracker  factory,  and  set  to  work  feeding 
dough  through  the  rollers  of  a  machine  there  in  use;  anl 
while  thus  employed  he  was,  without  fault  on  his  own  part, 
•caught  in  the  gearing  of  said  machine,  receiving  injuries 
from  which  death  ensued.  The  defendant  is  charged  with 
negligence  in  failing  to  instruct  and  warn  the  deceased 
■concerning  the  dangers  attending  the  use  of  said  machines; 
in  failing  to  properly  box  or  otherwise  guard  the  wheels 
And  gearing,  which  were  operated  at  very  great  speed  and 
were  out  of  repair,  thus  increasing  the  danger  to  those 
working  near  them ;  and  in  neglecting  to  provide  a  safe 
place  for  said  employe  to  work.  Damages  are  asked  for 
the  loss  to  the  estate  of  the  deceased;  also  for  the  loss  of 
his  services  to  his  father,  who  has  assigned  his  claim  there- 
for to  the  plaintiflf.  The  defendant  denies  the  petition; 
says  thd  dangers  of  the  employment,  if  any,  and  the  de- 
fects, if  any,  in  the  machinery,  were  open  and  visible, 
^nd  the  risk  thereof  was  assumed  by  the  deceased.  There 
was  evidence  tending  to  show  that  deceased  was  young 
and  inexperienced;  that  to  perform  the  work  to  which  he 
was  assigned  he  was  required  to  stand  between  two  un- 
covered wheels  revolving  at  considerable  speed;  that  the 
machinery  was  worn  and  out  of  yepair,  by  reason  of  which  a 
nut  and  pin  holding  one  of  the  wheels  upon  its  shaft  would 
become  loose,  and  the  pin  would  protrude  from  the  end  of 
the  shaft;  that  when  in  this  condition  the  clothing  of  the 
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attendant  was  liable  to  be  caught  and  wound  upon  the 
shaft;  that  such  was  the  condition  of  the  machine  at  the 
time  of  the  accident^and  Buch  the  manner  in  which  said 
employe  received  his  injuries.  It  is  also  shown,  or  the 
jury  would  have  been  justified  in  finding,  that  this  defective 
condition  of  the  machinery  had  existed,  to  the  knowledge 
of  the  defendant,  for  a  long  time  prior  to  the  employment 
of  deceased.  It  was  no  part  of  the  young  man's  duty  to 
manage  or  repair  the  machinery,  such  service  being  per* 
formed  by  an  engineer  employed  for  that  purpose.  It  also 
appears  that  the  gearing  of  the  machine  was  adjustable  to 
different  rates  of  speed  for  different  grades  of  work,  and 
that  on  the  day  of  the  accident  a  change  had  been  made 
by  which  the  motion  was  accelerated.  The  errors  assigned 
are  based  largely  upon  the  charge  of  the  court  to  the  jury, 
and  upon  the  refusal  to  give  instructions  asked  by  the 
plaintiff. 

L  By  the  second  paragraph  of  the  charge  the  jury 
were  told  that  the  burden  of  proof  under  the  issues  was 
upon  plaintiff,  and  by  the  fifth  paragraph  they  were  further 
I.  AssuMPTxo.f  *^^^  ^^^*  ^*  *^®  decejsed,  while  employed  by 
dl^VprSSf:  defendant,  knew  the  defective  condition  of 
instructions,  ^j^^  machine,  or  could  have  known  it  by  the 
exercise  of  ordinary  care,  and  continued  to  work  there 
without  protest  or  promise  of  the  defendant  to  make  re- 
pairs, then  there  could  be  no  recovery  of  damages.  These 
instructions  are  erroneous.  True,  the  burden  was  upon 
plaintiff  to  establish  the  alleged  negligence  of  defendant, 
the  consequent  injury  of  the  deceased,  and  his  freedom 
from  contributory  negligence,  but  the  pleadings,  as  we 
have  seen,  presented  another  issue.  The  answer  alleged 
that  the  defective  condition  of  the  machinery  was  well 
known  to  the  deceased,  and  that,  knowing  it.,  he  remained 
in  defendant's  service  without  protest.  In  other  words, 
the  answer  tenders  a  plea  of  assumption  of  risk,  and  upon 
this  issue  the  jury  should  have  been  told  the  burden  was 
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on  defendant.  Nicholaus  v.  R.  i?.,  90  Iowa,  85;  Thomp- 
son v.  Railroad  Co.,  70  Uinn.  219  (72  K  W.  Rep,  962); 
Nadau  v.  White  R.  L.  Co.,  76  Wis,  120  (48  N.  W.  Rep. 
1185,  20  Am.  St  Rep.  29).  The  effect  of  the  court's 
charge  was  to  reverse  this  rule,  and  cast  the  burden  upon 
the  plaintiff,  and  we  cannot  say  the  error  was  without 
prejudice. 

IL  The  fourth  paragraph  of  the  charge  is  in  the  fol- 
lowing words:  "You  are  instructed  that  if  you  find  froni 
the  evidence  that  the  nut  on  the  end  of  the  shaft  in  qu'es- 
a.  I4ABIUTY  of  tion  was  in  the  habit  of  coming  off,  or  that  it 
struction.  was  off  for  hours  at  a  time,  or  that  by  reason 
of  such  defect  the  wheel  came  out,  the  defendant  was 
guilty  of  negligence. "  The  same  language  is,  in  substance, 
repeated  in  another  paragraph.  We  think  the  jury  would 
have  been  justified  in  drawing  the  conclusion  from  this 
instruction  that  defendant  could  not  be  held  chargeable 
with  negligence  unless  it  was  first  found  that  the  "wheel 
was  in  the  habit  of  coming  off,  or  that  it  was  off  for  hours 
at  a  time.'*  It  is  very  probable  the  court  did  not  mean  to 
be  so  understood,  but  the  language  employed  is  fairly 
capable  of  such  construction,  and  had  a  clear  tendency  to 
mislead  the  jury.  Certainly,  the  negligence  of  defendant 
is  not  to  be  made  dependent  upon  the  fact  that  the  nut 
worked  loose  so  often  that  the  condition  may  be  called 
"habitual,"  or  upon  its  being  allowed  to  continue  in  that 
condition  for  "hours.'*  It  was  defendant's  duty  not  only 
to  provide  its  employes  a  reasonably  safe  place  to  work, 
but  to  use  reasonable  care  and  prudence  in  providing 
machinery  and  appliances  safe  and  suitable  for  his  use. 
This  duty  involves  not  only  the  furnishing  of  safe  machin- 
ery, but  watchfulness  to  keep  it  in  safe  repair.  Brann  v. 
R.  R.,  58  Iowa,  595;  Knapp  v.  R.  R.,  71  Iowa,  41;  Rogers 
V.  Ludlow,  144  Mass.  198  (11  N.  E.  Rep.  77,  59  Am.  Rep. 
68);  Ford  v.  R.  R  ,  110  Mass.  240  (14  Am.  Rep.  598).  See, 

Vol.  120  Iowa.— 27. 
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ialso,  Wharton's  Negligence,  sections  212,  282.  In  other 
words,  the  master  is  to  be  held  responsible  not  alone  for 
defects  of  which  he  has  actual  knowledge,  but  for  those, 
as  well,  which  the  exercise  of  reasonable  care  and  dili- 
i^ence  on  his  part  would  have  brought  to  his  notice.  This 
is  to  be  considered,  of  course,  in  connection  with  the  other 
rule,  which  holds  the  employe  to  assume  the  risk  of  all 
dangers  which  naturally  or  ordinarily  pertain  to  the  em- 
ployment upon  which  he  enters,  as  well  as  those  dangers 
which  are  open  and  obvious  to  his  senses  as  a  person  of 
ordinary  intelligence  and  care.  He  is  not  required  to  in- 
spect or  search  for  obscure  dangers  or  defects  in  his  place 
of  work,  or  in  the  machinery  or  appliances  furnished  him. 
He  may  rely  upon  the  master  having  performed  the  duties 
which  attach  to  that  relation,  save  only  as  to  such  matters 
as  are  open  to  his  observation,  or  such  as,  in  the  ordinary 
discharge  of  his  employment,  we  may  fairly  say  ought  to 
have  come  to  his  knowledge.  We  hold,  therefore,  that  the 
fourth  paragraph  of  the  charge  states  the  rule  of  the 
master's  liability  in  this  case  much  too  narrowly,  and 
should  not  have  been  given. 

IIL  The  court's  charge,  as  a  whole,  is  open  to  the 
objection  made  that  it  wholly  ignores  one  very  material 
feature  of  the  plaintiff's  claim.  It  is  charged,  and  the 
3.  ASSUMPTION   evidence  tends  to  show,  that  the  deceased  was 

of  risk*  flflTC 

andcxper-      about  eighteen  ycars  of  age;  that  he  entered 

ience:  in- 
struction, defendant's  employment  only  a  few  days  be- 
fore his  injury,  having  no  experience  in  that  kind  of  work. 
There  is  nothing  tending  to  show  whether  he  did  or  did 
not  receive  any  instructions  or  warnings  as  to  the  dangers 
of  his  position,  and  it  was  proper,  therefore,  not  to  submit 
to  the  jury  the  allegation  of  negligence  based  on  defend- 
ant's failure  in  this  respect;  but  the  fact  of  the  youth  and 
inexperience  of  the  deceased  remained  an  important  ele- 
'^ment  for  the  consideration  of  the  jury,  and  especially  with 
reference  to  the  question  of  contributory  negligence  and 
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assumption  of  risk.  The  degree  of  care  he  was  bound  to 
exercise  to  absolve  himself  from  contributory  negligence 
is  such  care  as  might  reasonably  be 'expected  from  one  of 
his  age  and  experience  under  like  circumstances  and  sur- 
roundings. So,  also,  even  though  he  knew  the  machine  to 
be  defective,  yet,  in  order  to  impute  to  him  either  con- 
tributory  negligence  or  assumption  of  risk,  the  jury  must 
further  find  that  he  knew,  or  as  a  reasonably  prudent  per- 
son under  the  same  circumstances  he  ought  to  have  known, 
that  such  defect  was  a  source  of  danger.  Stomme  v.  Pro- 
duce Co.^  108  Iowa,  140;  Sullivan  v.  R.  R.  Co.,  107  Mo.  66 
(17  S.  W.  Rep.  748,  28  Am.  St.  Rep.  888);  Wuotilla  v. 
JDuluthy  87  Minn.  158  (83  N.  W.  Rep.  551,  5  Am.  St.  Rep. 
882);  20  A.  &  E.  Ency.  Law  (2d  Ed.)  122.  It  is  obvious, 
therefore,  that  the  age  and  experience  of  the  person  are 
not  to  be  overlooked  in  determining  whether  he  knew  or 
ought  to  have  known  and  appreciated  the  peril,  and  these 
are  material  inquiries  in  comilering  the  issue  of  assump- 
tion of  risk.  Jones  v.  Florence  M.  Co.,  66  Wis.  268  (28  N. 
W.  Rep.  207,  57  Am.  Rep.  269);  Bowling  v.  Allen,  74  Mo. 
18(41  Am.  Rep.  298);  Parkhurstv.  Johnson,  50  Mich.  70 
(15  N,  W.  Rep.  107,  45  Am.  Rep.  28).  The  appellant 
asked  the  court  to  instruct  the  jury  upon  the  law  in  this 
respect,  and  in  failing  so  to  do  there  was  error. 

IV.     The  court,  instead  of  stating  the  issues  to  the 
jury   in  abbreviated  form,  set  out  substantially  the  entire 
petition  and  answer.     We  realize  the  difiiculty  which  trial 
statino        <^ourts  often  find  in  endeavoring  to  condense 
***"^  the  issues  into  a  brief  statement  without  giv- 

ing ground  for  complaint  that  some  essential  proposition 
has  been  omitted.  But  danger  of  confusing  the  jury  by  a 
too  extended  and  literal  recitation  of  all  the  matters  with 
which  counsel  frequently  burden  their  pleadings  is  to  be 
discouraged  and  avoided,  and  we  think  the  issues  here 
could  have  been  rendered  much  clearer  by  abbreviation  of 
the  statement;  Swanson  v.  Allen,  108  Iowa,  419;  Robin- 
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son  V.  Berkeyy  100  Iowa,  136,  We  should  not  be  inclined 
to  reverse  upon  this  ground  alone  in  the  present  case,  but 
call  attention  to  the  rule  in  order  that  the  objection  may 
be  obviated  on  a  retrial.  Other  errors  are  assigned,  but 
the  questions  involved  are  not  likely  to  arise  upon  another 
trial,  and  we  will  not  take  the  time  to  discuss  them* 

V.     Appellee  has  moved  to  strike  from  appellant's 

abstract  so  much  thereof  as  purports  to  set  out  the  evi* 

5.  p&acticb:      dence  in  the  case,  and  to  dismiss  the  appeal 

the  record:     bocauso  it  is  uot  shown  that  such  evidence 

motion  to 

strike.  was  preserved  and  made  of  record  by  a  bill  of 

exceptions.     The  motion  cannot  prevail. 

Appellee,  by  way  of  preface  to  its  argument,  filed  an 
additional  or  amended  abstract  of  the  evidence,  and 
while  therein  complaining  that  appellants  abstract  was 
not  a  full  and  fair  statement  of  the  record,  no  where  denies 
or  puts  in  issue  the  preservation  of  the  record  by  a  proper 
bill  of  exceptions.  Underthe  repeated  holdings  of  this  court> 
we  are  bound  under  such  circumstances  to  treat  the  ab» 
stract  and  amendment  as  containing  all  the  evidence  which 
the  parties  deem  material  to  the  questions  raised  by  the 
appeaL  General  denials  will  not  avail.  They  must  point 
out  especially  the  alleged  defect.  Supreme  Court  rule  22. 
If  any  questions  are  to  be  argued  as  to  the  sufficiency  of 
the  steps  by  which  the  record  has  been  preserved,  the  issue 
must  be  raised  by  specific  denial;  otherwise,  the  objection 
is  waived,  and  a  motion  to  strike  will  not  lie.  Kirckman 
V.  Coal  Co.,  112  Iowa,  668;  McOillivary  v.  Case,  107  Iowa, 
17;  Palmer  V.  Clark,  114  Iowa,  568;  Code,  1897,  section 
4118.  Appellee,  thgugh  having  the  opportunity  in  its 
amended  abstract,  tendered  no  such  issue,  and,  under  the 
well-settled  rule  of  practice  in  this  court,  we  cannot  now 
consider  it,  and  the  motion  is  denied. 

For  the  reasons  hereinbefore  stated,  the  judgment 
appealed  from  is  bevebsed. 
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In  rb  Estate  of  Wh.  Oumminos,  Sb.,  Deceased. 

Wills:     EXBOUTOR*s  REPORT :     OBJBOTioN  TO:     ESTOPPEL.    The  faot 

1  that  a  legatee  nnder  a  will  who  is  a  nonresident  of  the  state 

employs  attorneys  to  represent  her,  who  advise  the  exeontor 
to  make  a  certain  charge  against  her,  will  not  estop  saoh 
legatee  from  resisting  such  charge  on  learning  the  facts  and 
before  final  settlement  of  the  estate,  where  it  appears  that 
snch  attorneys  without  her  knowledge  were  also  attorneys  for 
the  exeentor. 

Wills:      o(»YSTRnoTioN :      ady anobments :      indebtedness  of  heir. 

2  Where  a  testator  bequeaths  to  his  children  an  equal  share  but 
directs  that  from  the  share  of  one  a  certain  sum  shall  be  de- 
ducted  for  advancements,  the  same  includes  all  indebtedness 
due  the  estate  from  such  heir  at  the  time  of  the  execution  of 
the  will. 

Agreement  to  Accept    Less    Than    Bequest:     VAtiDnT   of.     An 

8    agreement  of  a  legatee  made  during  minority  that  the  amount 

of  a  note  due  from  her  to  the  estate  shall  be  deducted  from 

her   bequest    is  void,  because  of  her  minority  and  also  for 

want  of  consideration. 

Reopening  Case:  evidence.     Refusal  to  reopen  a  case  after  decree 
4     to  permit  further  testimony  will  not  be  interfered  with  where 
there  is  no  abuse  of  discretion.      Showing  in  this  case  held  . 
insufficient  to  sustain  the  motion. 

Appeal  from  Mahaska    District    Court. — Hon.    John   T» 
Scott,  Judge. 

Saturday,  May  16,  1903. 

• '  *  • 

Appeal  from  an  order  entered  in  probate.  Wm.  Oum« 
mings,  Sr.,  died  testate,  and  his  will  was  duly  admitted  to 
probate.  By  the  terms  of  such  will,  he  directed  the  pay- 
ment of  certain  specific  legacies,  and  then  directed  a 
division  of  the  remainder  of  his  estate  among  all  his 
children,  share  and  share  alike,  including  one  share  to  the 
heirs  of  his  deceased  daughter,  Delia  Moore.     "It  being 
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my  desire  that  each  of  my  said  children,  or  their  heirs, 
shall  have  an  equal  full  share,  save  and  except,  *  *  * 
that  my  daughter,  Delia  Moore,  is  dead  and  left  one  child, 
and  that  I  advanced  to  her  mother  in  her  lifetime  the  sum 
of  $400,  which  I  direct  shall  be  deducted  from  the  share 
x)f  the  heirs  of  Delia  Moore  in  my  estate  ♦  ♦  *  and 
I  hereby  direct  my  executors  to  distribute  my  estate  as 
above  directed — first  to  pay  *  ♦  *  [specific  legacies] 
then  divide  the  remainder  into  nine  equal  shares  among 
said  heirs,  deducting  *  ♦  *  from  the  share  of  the  said 
heir  of  Delia  Moore  $400."  A  final  report,  so  .called,  was 
filed  by  the  executors,  in  which  there  appears  charged  aa 
against  the  share  of  Maud  Magee,  the  daughter  and  only 
child  of  Delia  Moore,  deceased,  the  sum  of  $400;  also  the 
sum  of  $365,  the  latter  said  to  be  on  account  of  a  note 
given  by  Delia  Moore  to  her  father  in  his  lifetime.  To 
that  part  of  the  report  charging  her  the  sum  last  above 
named,  said  Maud  Magee  filed  exceptions.  On  her  motion 
the  matter  was  transferred  to  the  equity  docket,  and  there 
heard  as  an  equitable  action.  There  was  a  decree  sustain- 
ing the  exception  to  the  report,  and  the  executors  appeal. 
— AMrmed. 

Bolton^  McCoy  c&  Bolton  for  appellants. 

John  F,  cb  W.  R.  Laoey  for  appellees. 

Bishop,  C.  J. — Appellants  have  assigned  errors,  and 
we  may  dispose  of  the  case  by  taking  note  simply  of  the 
questions  thus  raised. 

L  At  the  beginning  of  the  trial,  the  executors  moved 
the  court  to  strike  from  the  files  the  exceptions  filed  by 
Maude  Magee,  and  this  for  the  reason  that  the  final  report^ 
so  called,  was  filed  March  20,  1899;  that  on  that  day 
notice  of  such  report  was  ordered  published  one  week,  and 
that  such  notice  was  published,  fixing  March  28,  1899  as, 
the  time  for  final  hearing,  at  which  exceptions  might  bo 
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heard ;  that  on  said  day  the  court  approved  the  report,  the  or- 
der being  as  follows:  "Now  on  this  day  this  cause  came  on 
for  hearing  on  final  report,  and  the  court,  having  examined 
said  report,  approves  the  same,  and  orders  distribution;'* 
that  the  exceptions  now  being  insisted  upon  were  filed  too 
late.  It  appears  that  the  exceptions  were  filed  February 
17,  1900,  and  thereafter  amendments  were  made  thereto. 
The  motion  was  overruled,  and  an  exception  was  saved  by 
the  executors.  It  is  recited  in  the  appellants'  abstract 
that  thereupon  "former  adjudication  and  estoppel,  based 
upon  the  evidence  as  hereinafter  set  out,  was  pleaded  by 
the  executors.'*  No  farther  information  is  afforded  us  by 
the  abstract  upon  the  subject  of  the  issues  thus  tendered* 
In  an  additional  abstract  filed  on  behalf  of  appellee,  we 
find  a  pleading  which  we  assume  was  intended  to  have  ap- 
plication to  the  pleading  thus  filed  by  the  executors. 
Therein  are  found  allegations  of  fact  evidently  addressed 
to  a  plea  of  former  adjudication  and  of  estoppel.  Taking 
into  consideration  the  confusion  existing,  we  think  it 
proper  to  consider  the  entire  record,  and  therefrom  de- 
termine  generally  whether  appellee's*  exception  should 
have  been  heard,  in  view  of  her  previous  conduct,  and 
what  had  been  done  in  the  matter  of  the  estate  prior  to 
the  filing  thereof. 

First,  as  to  the  facts:     The  matter  of  the  estate  is 

pending  in  Mahaska  county.    The  appellee  at  all  the  times 

in  question  has  resided  in  the  state  of  Colorado.     She"  had 

^    ^ ,„    knowledge  of  the  provisions  of  the  will,  but 

I.     BXECUTOR'8  ox  i 

j^ontoT  ^^®  ^^^  "^  personal  knowledge  of  the  filing  of 
***^^^  the  report,  or  the  order  of  court  based  thereon. 
Bolton,  McOoy  &  Bolton,  at  Oskaloosa,  were  acting  as  her 
attorneys,  with  her  approval.  It  appears  that  they  were 
also  acting  for  the  executors,  and  presumably  the  report 
in  question  was  prepared  under  their  supervision.  Cer- 
tain it  is  that  they  advised  making  the  charge  of  $365 
arainst  appellee.     Appellee  was  not  advised  of  the  inten- 
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tion  to  make  such  charge  against  her  until  some  time  after 
the  order  was  made  approving  the  report.  Upon  being 
advised,  she  at  once  took  steps,  through  other  attorneys, 
to  have  the  error  corrected,  and  this  resulted  in  the  filing 
of  the  exceptions  now  under  consideration.  •  Turning  for 
a  moment  to  the  report,  while  the  same  is  denominated  a 
*'final  report,"  it  is  evident  that  it  cannot  be  considered 
as  such.  Therein  is  reported  a  certain  amount  of  money 
on  hand,  and  an  order  for  distribution  is  asked.  The  ex- 
ecutors do  not  ask  to  be  discharged,  and  the  order  made 
goes  no  farther  than  to  order  distributiot .  In  addition 
to  this,  it  appears  that  all  matters  connected  with  the 
estate  had  not  yet  been  settled  at  the  time  these  exceptions 
were  filed.  It  is  true  that  distribution  of  the  moneys  re- 
ported on  hand  has  been  made,  but  it  is  admitted  that 
other  moneys  have  come  into  the  hands  of  the  executors, 
suflBcient  in  amount  to  pay  appellee  the  amount  claimed 
by  her,  if  she  is  found  entitled  thereto,  and  make  a  further 
distribution.  We  have,  then,  an  estate  not  fully  settled ; 
and  in  connection  therewith  we  have  a  complaint  that,  in 
respect  of  a  report  filed,  a  mistake  has  been  made  in  de- 
termining the  amount  due  the  several  heirs.  Section  8398 
of  the  Code  provides  as  follows:  "Mistakes  in  settlement 
may  be  correctrcd  in  the  probate  court  at  any  time  before 
his  [the  executor's]  final  settlement  and  discharge;  and 
after  that  time  by  equitable  proceedings  on  showing  such 
grounds  that  will  justify  the  interference  of  a  court"  It 
will  not  do  to  say  that  the  appellee  is  estopped  by  reason 
of  the  fact  that  the  mistake  occurred  through  the  advice 
or  with  the  consent  of  the  attorneys  whom  she  had  em- 
ployed. They  were  acting  also  for  the  executor,  and  this 
without  her  knowledge,  as  far  as  disclosed  by  the  record. 
In  respect  of  the  particular  matter  in  controversy,  they 
were  acting  wholly  in  the  interest  of  the  executors  and 
against  the  interest  of  the  appellee.  No  principle  of 
equity  can  be  found  upon  which  to  justify  a  holding  that 
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fihe  became  bound  thereby.     It  is  not  suggested  that  any 

wrongdoing  was  intended  by  the  attorneys,  and  the  record 

discloses  no  such  intention  on  their  part.     It  is  to  be  said 

simply  that  the  circumstances  were  such  that  they  could 

not  serve  the  interests  of  both  parties,  and  we  hold  that 

appellee  is  not  bound  by  the  conclusion  at  which   they 

arrived,      it  follows   from  what  we  have  said   that  the 

motion  was  properly  overruled,  and  that  the  plea  of  former 

iidjudicaHon  and  estoppel  is  without  support  in  the  record. 

IL     We  are  now  brought  to  a  consideration  of  the 

second  ground  of  contention  presented  by  appellants.    Was 

there  a  mistake  made  in  charging  to  the  share  of  appellee 

J.  Wills:  con-    the  sum  of  $865?    The  date  of  the  execution 

yancerticnt:     of  the  wiU  is  not  discloscd  by  the  abstract. 

indebtedness  "^ 

of  heir.  Uecember  14,  1896,  is  given  as  the  date  in  the 

Argument  of  counsel  for  appellee,  and  as  this  is  not  dis- 
puted the  statement  may  be  accepted  as  correct.  At  the 
time  of  the  execution  thereof,  the  testator  held  the  note 
of  his  daughter  Delia  Moore,  dated  December  1,  1888,  for 
^300,  payable  one  day  after  date,  with  interest  at  eight 
per  cent,  per  annum,  payable  annually;  overdue  interest 
to  draw  interest  at  eight  per  cent,  per  annum,  payable 
annually.  On  the  back  of  said  note  is  an  indorsement, 
without  date,  "Received  on  within  note  $175.'*  That  such 
was  the  only  evidence  of  indebtedness  held  against  Delia 
Moore  is  conceded  as  a  fact  in  the  case.  The  theory  upon 
which  the  executors  proceeded  in  making  their  report  and 
distribution  thereunder  was  that  out  of  the  share  of 
appellee  should  be  deducted  the  sum  of  $400,  by  force  of 
the  provision  in  the  will;  that  the  note  above  referred  to, 
being  evidence  of  a  specific  item  of  indebtedness  held 
against  Delia  Moore,  should  also  be  deducted.  The  trial 
<50urt  held  that  this  was  error,  and,  without  diflBculty,  we 
agree  that  such  holding  was  corrects  The  note  was  the 
only  evidence  of  indel  tedness  produced,  and,  although  the 
Amount  due   on   such    note    varies   somewhat  from   the 
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amount  named  in  the  will,  it  may  be  presumed  that  such 
indebtedness  was  in  the  mind  of  the  testator  when  the 
will  was  executed.     But  whether  this  be  so  or  not,  it  is 
certain  that  the  testator  fixed  upon  $400  as  the  sum  total 
to  be  deducted  from  the  share  to  be  paid  appellee.    Theie 
is  no  ambiguity  in  the  terms  of  the  will.     But  oneconclu- 
sion  is  to  be  drawn  from  the  reading  thereof.     It  follows 
that,  whatever  may  have  been  the  indebtedness  due  from 
the  daughter  at  the  time  of  the  execution  of  the  will,  the 
father  chose  to  limit  it  to  the  sum  named;  and  it  does  not 
remain  for  the  courts  even  to  sit  in  judgment  upon  his  ^ 
clearly  expressed  desire,  except  to  carry  the  same   into 
effect     From  the  use  of  the  word  "advanced"  in  the  will, 
it  is  suggested  in  argument  that  the  sum   named,  has  ref- 
erence to  moneys  given  the  daughter  by  way  of  advance- 
ment, as  distinguished  from  moneys  loaned  and  therefore 
the  amount  of  the  note  "vas  neither  intended  to  be  included 
in  the  sum   named,  nor  was  the  debt  represented  thereby 
intended  to  be  forgiven.  This  position  is  untenable.  In  the 
first  place,  it  is  based  altogether  upon  speculation;    and^ 
next,  it  is  in  direct  opposition  to  the  plain  and  controlling 
provision  of  the  will,  "then  divide  the  remainder  into  nine 
equal  shares  among  said  heirs,  deducting    *    *    *    from 
the  share  of  the  said  heir  of  Delia  Moore  $400."     So,  too, 
advancements  made  by  a  testutor  prior  to  the  execution  of 
his  will,  even  though  designated  as  such  at  the  time  made^ 
are  taken  to  be  gifts,  pure  and  simple,  and  cannot  be  con- 
sidered in  the  settlement  of  the  estate  under  the  will  unless 
such  instrument  so   directs  in   specific   terms.     Estate  of 
Lyon^  70  Iowa,  875;  McCormick  v.  Hanks^  105  Iowa,  639. 
III.     There  is  no  merit  in  the  contention  of  counsel 
for  appellants  wherein  the  claim  is  made  that  at  a  meet- 
ing of  the  various  heirs,  including  appellee,  held  at  Oska- 
3.  AGR8EMBNT   loosa  soon  after  the  death  of  the  testator,  she 
i2wu2n        (said  appellee)  consented  that  the  particular 
validity* of.     it^mof  indebtedness  which  is  the  subject  of 
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this  controversy  should  be  deducted  from  her  share,  in 
addition  to  the  sum  mentioned  in  the  will.  It  is  sufScient 
to  say,  without  setting  forth  the  testimony  of  the  witnesses, 
that  the  evidence,  as  a  whole,  fails  to  satisfy  us  that  any 
such  agreement  was  made.  Be  the  fact  in  that  respect  as  it 
may,  the  alleged  agreement  could  not  be  enforced  for  at 
least  two  reasons,  either  one  of  which  is  conclusive:  In 
the  first  place,  appellee  was  under  no  legal  or  moral  obli- 
gation to  accept  less  than  the  will  gave  her,  and  such  agree- 
ment, if  made,  was  without  consideration ;  second,  at  the 
time  the  agreement  is  said  to  have  been  made,  applleee 
was  a  minor  and  incapable  of  entering  into,  a  valid  con- 
tract. It  is  a  further  contention  of  appellants  that  in 
letters  written  by  appellee  to  her  attorneys  named,  and 
which  are  produced  by  them  and  introduced  in  evidence, 
she  agreed  to  the  deduction  of  the  amount  of  the  note  in 
question  from  her  share,  in  addition  to  the  deduction  di- 
rected by  the  will.  We  have  read  the  letters  carefully,  and, 
to  our  minds,  they  are  not  open  to  any  such  construction. 
IV.  After  the  decree  had  been  signed  and  entered  by 
the  court  below,  appellants  moved  to  set  the  same  aside^ 
and  permit  the  introduction  by  them  of  further  evidence 
4,  rbopenino     to  the  effect  that,  within  their  knowledge,  the 

case:  evi- 

dcncc  testator,  during  his  lifetime,  had  made  ad- 

vancements to  Delia  Moore  other  than  as  represented  by 
the  note  in  question.  It  does  not  appear  from  the  showing 
made  whether  the  advancements  sought  to  be  proven  were 
made  before  or  after  the  will  was  executed.'  Nor  does  it  ap- 
pear what  were  the  circumstances  of  the  making  thereof — 
whether  gift  or  loan,  and,  if  the  latter,  what,  if  any,  condi- 
tions were  attached  thereto,  or  what,  if  any,  evidence  was 
preserved  thereof.  This  motion  was  overruled,  and  we  think 
the  ruling  involved  no  abuse  of  discretion.  Tisdale  v.  Conn. 
MuU  L,  Ins,  Co. 28 Iowa,  12;  Byington  v.  Moore^^2 Iowa, 470. 
We  conclude  that  the  decree  of  the  court  below  was 
warranted  in  all  respects,  and  it  is  affirmed. 
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i2o~4M  Thomas  R  Powers,  Appellant,  v.  Wm.  Benson,  et  al 

125  677 

126  600 

i2o~4^  Replevin:     right  to  possession:     proof.    Where  the  plaintiff  in  a 

127  229  1     replevin  action  bases  his  right  to  possession  on  ownership,  a 
m    ^  previously  exeonted  mortgage  on  part  of  the  property  is  inad- 

^  missible  to  establish  right  of  possession. 

Il20      428 

1^^    ^^         Assignment  of  Error.    An  assignment  of  error  that  *' the  court  erred 

2  in  giving  the  instractions  t* '  naming  them,  *  *  and  each  of  them' ' , 
is  too  indefinite  for  consideration. 

evidence.     There  is  no  prejudicial  error  in  sustaining  objections 

3  to  questions  which  are  afterwards  substantially  answered  by 
the  witness. 

Gill  of  Sale:     MORTaAOB.     A  bill  of  sale  cannot  be  shown  to  be  in 

4  fact  a  mortgage  except  upon  clear  and  satisfactory  proof. 

Damages  for  Detention :     uonet  judoment.     In  a  replevin  action 

5  where  one  elects  to  treat  the  property  as  converted  at  the  time 
it  was  taken  and  have  a  money  judgment  for  its  value  at  that 
time,  he  is  not  entitled  to  damages  for  detention. 

Money  Judgment:     waiver:     title.      In   a   replevin   action,    an 

6  election  to  take  a  money  judgment  for  the  value  of  the  proi>- 
erty  is  a  waiver  of  its  return,  and  vests  title  in  the  party 
holding  the  same  as  of  the  time  it  was  taken. 

Appeal  from  Buchanan  District   Court. — Hon.    Fbanelin 
C.  Platt,  Judge. 

Saturday,  May  16,  190a 

Action  to  recover  the  possession  of  specific  personal 
property.  Trial  to  a  jury,  and  verdict  and  judgment  for 
the  defendants.     The  plaintiff  appeals. — ReversecL 

Uolman  and  French  for  appellant 
E,  E>  Hasner  for  appellees. 

Sherwin,  J. — The  plaintiff  alleges  that  he  became  the 
owner  of  the  property  in  question  by  purchase  from  one 
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of  the  defendants,  and  that  said  defendant  duly  executed 
I.  Right  to        and  delivered  to  him  a   bill  of  sale  of  the 

proof.  same.      His  ri^t  to  the  possession  of  the 

property  was  based  solely  upon  this  claim  of  absolute  own- 
ership. The  offer  of  a  previously  executed  chattel  mort- 
gage which  it  was  claimed  covered  a  part  of  the  same 
property,  for  the  purpose  of  proving  his  right  to  posses- 
8i3n,  was  rightly  rejected.  Kern  cfe  Son  v.  Wilson^  78 
Iowa,  490. 

Complaint*  is  made  of  certain  instructions  given  by 
the  trial  court,  but  the  appellee  challenges  the  sufSciency 
of  the  assignment  of  error  relating  thereto.  It  is  as  fol* 
a:  ASSIGNMENT  lows:     "The  court  erred   in   giving  the  in- 

of  error.  struction,"  naming  them,  "and  each  of  them." 
Such  an  assignment  is  too  indefinite  and  uncertain.  Fitch 
V.  Mason  City  ck  Clear  Lake  Traction  Co.^  116  Iowa,  716; 
Hues  V.  Railroadj  113  Iowa,  848;  Copeland  v.  Ferrisy 
118  Iowa,  554. 

There  was  no  prejudicial  error  in  sustaining  the  objec- 
tions to  questions  asked  the  defendant  Benson  on  cross- 
examination,  on  the  ground  that  they  were  leading.     The 
objections  were  not  good,  but   the  inquiries 
related   to   unimportant  matters,    and  were 
substantially  answered  by   the   witness  at  other  times. 
The  assignment  of  error  as  to  the  suflBciency  of  the 
evidence  and  as  to  the  legality  of  the  judgment  entered  is 
good,  and  we  will  now  consider  those  matters.      We  have 
4,  BILL  of  sale:    ^cad  and  re-read  the  testimony  of  the  defend- 

mortgagc.  ^^^  William  Benson,  the  maker  of  the  bill 
of  sale,  and  reach  the  conclusion  that  his  testimony  as  to 
the  transaction  wholly  fails  to  prove  that  it  was  his  intent 
to  then  execute  a  mortga^ie  only;  and  when  his  testimony 
is  read  and  considered  in  connection  with  that  of  McHugh, 
and  in  connection  with  the  circumstances  and  transactions 
leading  up  to  the  execution  of  the  bill  of  sal^,  we  think 
it  is  demonstrated  to  a  certainty  almost  that  he  intended 
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to  give  a  bill  of  sale  conveying  an  absolute  litle  to  the 
property.  Oertain  it  is  that  the  instrument  is  an  absolute 
bill  of  sale  in  form,  and  that  it  has  not  been  altered  in  any 
material  part  since  he  executed  it,  and  it  is  a  well-settled 
rule  thdt  a  written  instrument,  duly  executed,  cannot  be 
impeached  and  shown  to  be  other  than  it  purports  to  be 
except  upon  clear  and  satisfactory  evidence. 

The  verdict  should  have  been  set  aside,  so  far  as  fhe 
property  claimed  by  William  Benson  was  concerned,  for 
lack  of  evidence  to  support  it  The  propertfy  taken  under 
the  writ  was  delivered  to  the  plaintiff.  It  consisted  of 
horses  and  wagons,  cows,  pigs,  etc.  The  jury  found  the 
value  thereof,  and  that  the  defendants  had  suffered  dam- 
ages by  reason  of  its  detention. 

After  the  verdict  the  defendants  asked  for  money 
judgments  against  the  plaintiff  a«d  his  bond.  Judgments 
were  thereupon  rendered  against  him  for  the  full  value  of 
5    DAMAGES       ^^^  property  and  for  the  damages  found  in 

moneyTudg"'  ^^vor  of  the  defendants  for    its    detention. 

raent.  There  is  an  apparent  conflict  in  the  decisions 

of  this  court  as  to  the  true  measure  of  damages  in  cases  of 
this  kind.  In  Cook  v.  Hamilton,  67  Iowa,  894,  it  was  held 
that  a  plaintiff  in  an  action  of  replevin,  who  had  not  had  the 
property  delivered  to  him,  might  elect  to  take  a  money 
judgment,  and  with  it  the  damages  suffered  by  its  deten- 
tion. The  Cook  Case  was  cited  with  approval  in  Turner 
V.  YounkeVy  76  Iowa,  258,  and  in  Mclntire  v.  Eastman, 
76  Iowa,  455.  It  was  followed  also  in  Hartley  State 
Bankv.  McCorkell,  91  Iowa,  ti60.  In  Becker  v.  Staah, 
114  Iowa,  819,  the  facts  were  not  precisely  the  same  as 
those  presented  here,  for  there  the  damages  sought 
were  for  time  spent  in  preparing  for  the  trial  and 
for  personal  expenses  connected  therewith,  while  here 
recovery  was  had  for  the  value  of  the  use  of  the  prop- 
erty. The  jprinciple  involved,  however,  is  the  same 
in    both  cases;    and   we   there    held,    without  expref^sly 
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overruling  former  cases,  that  a  recovery  could  not  be  had 
of  damages  for  the  detention  of  property  when  the  party 
found  to  be  entitled  to  its  possession  elected  to  take  a 
money  judgment  for  its  value,  and  we  there  cited  cases 
holding  such  to  be  the  better  rule,  A  person  whose  prop- 
erty has  been  wrongfully  taken  and  detained  is  entitled  to 
full  compensation  for  his  injury  and  nothing  more. 
Different  conditions  may,  however,  vary  the  amount  which 
will  represent  such  compensation.  In  case  of  property 
which  is  of  special  value  for  its  use,  damages  for  its  deten- 
tion may  be  recovered  when  interest  on  the  value  thereof 
from  the  time  when  taken  to  the  time  of  the  trial  would 
not  make  good  the  injury  suffered.  But  it  is  manifest 
that  where  the  injured  party  elects  to  treat  the  property 
as  converted  at  the  time  it  was  taken  from  him,  and  to 
recover  its  value  at  that  time,  he  should  not  be  permitted 
to  recover  damages  for  its  detention  thereafter.  Wells  on 
Replevin,  sections  223,  580;  Sutherland  on  Damages, 
639;  Hanaelman  V.  Kegel,  60  Mich.,  540  (27  N.  W.  Rep. 
678);  Just  V.  Porter,  64  Mich.  565  (81  N.  W.  Rep.  444). 

It  is  difficult  to  establish  a  rule  which  shall  apply  to 
all  cases,  without  regard  to  their  peculiar  facts,  and  we  are 
not  attempting  to  do  so  here.  In  this  case  the  value  of 
-6.  Money  judg-  the  property  at  the  time  it  was  taken  from 

ment:  waiver:  .,,-,*  .,  ..  , 

title,  the  defendants  on  the  writ  was  proven,  and 

the  subsequent  election  to  take  a  money  judgment  for  its 
value  was  a  waiver  of  its  return,  and  vested  the  title  in 
the  plaintiff  as  of  the  time  it  was  taken.  Bacon  v.  Kim- 
tnel,  14  Mich.  201 ;  Oooley  on  Torts,  458.  We  are  disposed  to 
adhere  to  the  concTbsion  reached  in  Becker  v.  Staah,  so  far 
as  it  announces  a  gen  3ral  rule,  and  to  overrule  prior  cases 
inconsistent  therewith. 

The  Holstein  cow  and  the  buggy  were  found  to  be  the 
property  of  Bernard  Benson  at  the  time  the  bill  of  sale 
was  executed  and  at  the  time  they  were  taken  on  the  writ% 
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This  finding  is  suflSciently  supported  by  the  evidence,  and 
the  judgment  in  his  favor  for  the  value  of  the  same  was 
properly  rendered. 

If  be  shall  file  a  written  remittitur  of  all  in  excess 
of  the  value  of  this  property  with  six  per  cent,  interest 
per  annum  thereon  since  it  was  taken,  within  thirty 
days  after  the  filing  of  this  opinion,  the  judgment  as  to 
him  will  stand;  otherwise  it  will  be  reversed.  The  judg- 
ment in  favor  of  William  Benson  is  bbvbrsbd. 


I^~7hi       ^'  ®'  ^^^^®''^>  Appellant,  v.  The  Incorporatbd  Town  of 
126^  Bi  Greenfield,  Iowa. 

120  4^         Practice:     abstract:     motion  to  strike      Where  a  transcript  of 

^'^^  ^  1     the  certificate  of  the  trial  judge  showing  that  proper  steps  were 

taken  to  preserve  the  evidence  is  furnished  it  will  be  presumed 

that  this  was  done,  and  a  motion  to  strike  the  evidence  for 

failure  to  set  out  the  certificate  will  be  denied. 

Sidewalk:  grade:  default  of  lot  owner.  Where  a  town,  pur- 
2  suant  to  Code,  section  779,  adopts  an  ordinance  providing  for 
the  construction  of  sidewalks  at  an  established  grade,  before 
the  lot  owner  can  be  held  in  default  for  failure  to  construct 
the  walk  pursuant  to  an  order  of  the  council,  the  town  must 
bring  the  bed  of  the  walk  to  grade  and  point  out  the  grade  line. 

Same:     notice.     Where  an  ordinance  for  the  construction  of  side- 
8     walks  requires  that  notice  shall  be  served  on  the  lot  owner  by 
delivering  to  him  a  copy  of  the  resolution  ordering  construc- 
tion, failure  to  give  such  notice  will  relieve  the  owner  of  the 
necessity  of  constructing  his  walk  at  grade. 

Same:  Where  the  construction  of  permanent  sidewalks,  ordered  by 

4  a  town,  interferes  with  the  shade  trees  of  a  lot  owner,  the 
town  is  held  to  a  strict  compliance  with  the  statute  and  its 
ordinances  in  relation  thereto. 

Same:     second  walk:     injunction.     Where  the  proceedings  of  a 

5  town  council  in  ordering  the  construction  of  a  sidewalk  at 
grade  are  irregular,  but  one  has  been  constructed  thereunder 
by  the  lot  owner,  though  not  in  conformity  with  the  defective 
order,  he  cannot  be  required  to  construct  another  without  a 
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new  order  and  notice,  and  he  is  entitled  to  an  injuncticm  re- 
straining  the  town  from  constructing  under  the  void  order 
and  notice. 

Construction  of  Walks:  qbadb:  ordinanob.  Oode,  section  779» 
6  contemplates  that  i)ermanent  walks  shall  be  constructed  only 
at  an  establshed  grade,  and  an  ordinance  and  resolution  which 
provide  that  they  shall  be  so  constructed  unless  otherwise 
agreed  upon  by  the  property  owners  and  a  committee  of  the 
council  are  void. 

Appeal  from  Adair  Distynct  Court — Hon.   J.  H.  Applb* 
GATE,  Judge. 

Saturday,  May  16,  1908. 

Action  to  enjoin  the  defendant  town  from  removing^ 
disturbing,  or  in  any  way  interfering  with  a  cement  side- 
walk constructed  along  the  west  side  of  a  certain  lot  in 
said  town  belonging  to  plaintiff,  who  is  a  resident  and 
property  owner  of  the  town;  and  also  to  restrain  the  town^ 
or  any  of  its  oflBcers,  from  removing  or  in  any  way  injur-r 
ing  any  of  the  shade  trees  planted  along  the  west  side  of 
plaintiff's  property  between  the  said  sidewalk  and  the  curb 
line  of  the  street.  A  controversy  with  reference  to  an  al* 
leged  violation  of  a  preliminary  injunction  issued  in  this 
case  has  already  been  before  this  court.  See  CoWeyo. 
Oamhle^  Judge,  117  Iowa,  646.  On  final  hearing  an  injunc- 
tion was  denied,  and  the  plaintiff  apx>eals. — Reversed. 

Hager  cfe  Haddock  and  H.  J.  Chapman  for  appellant. 

Frank  B.  Wilson  for  appellee. 

MoOlain,  J. — In  a   motion   submitted  with  the  case 

appellee  asks  to  have  the  evidence  stricken  from  the 

record,  because  it  does  not  appear  from  the  abstract  that 

I    practicb:      ®^^^  evidence  has  been  preserved,  as  required 

J^IoS^to      ^y    Oode,    section  8662,   in  order  to  secure 

■*''**•  a  trial  de  novo  on   api)eal.       But  it  is  not 

necessary  to  set  out  such  certificate  in  the  abstract,  it  be* 

Vol.  120  Iowa.— 2a 
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in^  presumed  that  the  proper  steps  have  been  taken.  Oode 
section  4118.  Appellant  has  furnished  a  transcript 
of  the  certificate  of  the  trial  judge,  which  shows  that  the 
proper  steps  were  taken  to  preserve  the  evidence,  and  the 
motion  of  appellee  is  overruled. 

Two  other  motions  of  appellee  are  submitted  with  the 
case,  but  our  conclusion  on  the  merits  of  the  controversy 
renders  a  ruling  on  these  motions  immaterial. 

The  defendant  is  an  incorporated  town,  having,  ac- 
cording to  the  last  census,  a  population  of  1,300,  and  it 
includes  within  its  limits  a  territory  of  about  two  square 
miles.  Plaintiff  has  owned  and  occupied  the  lot  in  ques- 
tion as  a  homestead  for  about  twenty-five  years,  and  at 
or  near  the  beginning  of  his  occupancy  either  he  or  his 
grantor  planted  a  row  of  trees  along  the  west  side  of  said 
lot  between  the  sidewalk  and  the  curb  line  of  the  street  in 
the  portion  of  the  street  which,  according  to  the  usage  in 
that  and  many  other  towns,  is  appropriated  to  parking  and 
the  planting  of  trees,  and  these  trees  have  grown  to  large 
dimensions,  many  of  them  being  over  twenty  inches  in 
diameter,  and  from  twenty-five  to  forty  feet  high.  Until 
the  year  1898  no  grades  had  been  established  in  the  de- 
fendant town,  and  the  streets  and  sidewalks  followed  the 
natural  surface  of  the  ground,  which  throughout  the  town 
is  comparatively  level.  In  that  year  a  system  of  grades 
was  established,  but  no  effort  was  made  to  bring  the 
streets  in  the  residence  portion  of  the  town  to  grade  until 
the  year  1900,  when  an  ordinance  was  passed  providing  that 
whenever  the  town  council  shall  desire  to  order  the  con- 
truction  or  rebuilding  of  any  sidewalk  along  any  lot  they 
shall  do  so  by  passing  a  resolution  to  that  effect,  which 
resolution  shall  describe  the  kind  and  character  of  side- 
walk to  be  constructed  or  rebuilt,  the  material  of  which 
and  the  manner  in  which  it  shall  be  constructed  or  re- 
built, its  location  with  reference  to  the  lot  line  and 
the  street,  and  the  time  within  which  such  construction  or 
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rebuilding  shall  be  completed,   and  shall  give  notice  to 
the  owneis  of  lots  where  the  sidewalk  is  to  be  constructed 
or  rebuilt  that  unless  they  cause  the  same  to  be  done 
within  the  time  fixed  by  the  town,  it  will,  by  its  officers, 
proceed  to  construct  or  rebuild  said  sidewalk,  and  declare 
a  charge  and  assessment,  as  provided  by  law,  on  the  lot, 
sufficient  to  cover  costs  and  expenses  of  construction  or 
rebuilding;  and,  further,  that  in  all  cases  where  a  side- 
walk shall  have  been  ordered  to  be  constructed  or  rebuilt 
notice  thereof  shall  be  given  to  the  owner  of  the  lot  by 
delivering  to  him  a  copy  of  said  resolution,  which  notice 
€hall  be  given  in  a  reasonable  time  after  the  passage  of 
the  resolution,  having  reference  to  the  time  within  which 
the  sidewalk  is  to  be  constructed  or  rebuilt;  and,  further, 
that  all  sidewalks  thereafter  constructed  or  rebuilt  shall 
be  placed  to  the  established  grade  of  the  street  wherein 
they  are  construdted  or  rebuilt,  unless  it  is  provided  in  the 
resolution  therefor  that  they  may  be  placed  on  the  natural 
surface  of  the  ground,  or  unless  the  assent  of  the  council 
thereto  is  first  obtained;  and,  in  case  they  are  ordered  to 
be  placed  on  the  grade,  or  the  said  assent  of  the  council 
cannot  be  obtained,  it  shall  be  the  duty  of  the  town  to  point 
out  the  grade  line,  and  bring  the  street  to  said  line  from 
the  lot  line  to  the  curb  line.    This  ordinance  also  provides 
that,  in  case  of  the  failure  of  abutting  property  owners  to 
construct  or  rebuild  the  sidewalk   within  the  time  fixed, 
.the  street  commissioner,  under  the  direction  of  the  coun- 
cil, shall  proceed  to  construct  or  rebuild  the  same,  and 
return  to  the  council  an  itemized  statement  of  the  cost 
thereof,  etc. ;  or  the  council  may  by  the  resolution  order- 
ing  the  improvement,,  or  afterwards,   before  the  work  is 
commenced  by  the  street  commissioner,  order  the  work  to 
be  done  by  contract 

Pursuant  to  this  ordinance,  on  the  16th  day  of  April 
1901,  the  town  council  passed  a  resolution  ordering  the 
construction  within  seventy- five  days  of  permanent  side- 
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walks  in  front  of  certain  pieces  of  property  described,  in- 
cluding plaintiff's  property,  requiring  that  such  sidewalks 
should  be  four  feet  in  width,  built  of  cement^  according 
to  plans  and  specifications  on  file  in  the  office  of  the  clerk, 
and  laid  at  the  established  grade,  or  (when  a  written  agree- 
ment should  be  presented  to  the  council,  signed  by  the  prop- 
erty owners  in  any  block  where  sidewalks  were  ordered)  at  a 
grade  established  in  conformity  to  the  natural  surface  of 
the  ground,  under  the  supervision  of  the  committee  on 
sidewalks.  It  appears  that  some  dissatisfaction  was  ex- 
pressed to  the  town  council  on  the  part  of  various  property 
owners  in  connection  with  this  order  for  the  construction 
of  permanent  sidewalks  in  view  of  the  fact  that  to  build 
them  at  grade  would  necessitate  their  construction  lower 
than  the  natural  surface  of  the  ground  at  places  where 
the  street  itself  was  not  at  grade,  and  where  it  was  not 
proposed  to  bring  the  street  to  grade,  and  plaintiff  in  par- 
ticular objected  then,  and  has  objected  ever  since  to  the 
construction  of  a  sidewalk  on  the  west  side  and  in  front  of 
his  lot  at  the  grade  line,  for  the  reason  that  it  would  result 
in  placing  the  walk  from  twelve  to  twenty  inches  below 
the  natural  surface  of  the  ground,  thus  forming  a  ditch  for 
the  accumulation  of  water  on  the  walk  during  wet  weather, 
and  especially  because  it  would  result  in  great  injury  to, 
and  practical  destruction  of,  the  trees  already  referred  to. 
The  objections  made  by  other  property  owners  were  suffici- 
ently potent  to  induce  the  town  council  to  assent,  through  its 
committee  on  side  walks,  to  the  construction  of  cement  walks 
at  different  grades  than  those  fixed  by  the  ordinance  estab- 
lishing a  system  of  grades  for  the  town,  and  to  accept  as  tem- 
porary sidewalks  the  walks  thus  constructed  but  with  refer- 
ence to  the  walk  constructed  by  plaintiff  at  a  grade  different 
from  that  fixed  for  the  street  it  was  resolved  that,  not  hav- 
ing been  constructed  "at  the  grade  pointed  out  by  the  com- 
mittee on  sidewalks,  as  shown  by  their  report,"  and  not  at 
the  established  grade,  t  e  si   -walk  was  not  accepted,  either 
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as  a  permanent  or  temporary  sidewalk,  and  that  "notice 
be  served  on  [plaintiff]  to  place  said  sidewalk  at  the 
established  grade/' 

It  is  necessary,  however,  to  a  full  understanding  of 
the  nature  of  the  present  controversy,  that  the  particular 
facts  as  to  plaintiff's  sidewalk  be  noticed.  On  the  17th  of 
May,  1901,  he  was  served  with  notice  that  the  council  had 
ordered  a  sidewalk  constructed,  in  accordance  with  the  or- 
dinance of  the  town,'  on  the  west  side  of  his  lot;  said  side- 
walk to  be  constructed  within  sixty  days  from  service  of 
notice,  and  that  in  the  event  of  his  failure  or  refusal  to 
construct  said  walk  the  work  would  be  done  by  the  town, 
and  the  expense  assessed  on  the  lot.  It  appears  from  the 
evidence  that  plaintiff  made  objection,  as  other  property 
owners  had  done,  to  the  construction  of  this  walk  at  grade, 
for  the  reasons  already  pointed  out;  whereupon  the  chair- 
man of  the  sidewalk  committee  visited  the  premises,  and 
consented  that  the  walk  should  be  constructed  at  a  compro- 
mise grade  agreed  upon  between  him  and  the  plaintiff, 
which  was  higher  than  tiie  established  grade.  There  is  a  con- 
flict in  the  evidence  as  to  whether  the  grade  of  the  walk  as 
plaintiff  proceeded  to  construct  it  corresponded  throughout 
with  that  designated  and  approved  by  the  chairman  of  the 
committee,  but  there  is  no  controversy  as  to  the  fact  that 
plaintiff  had  the  authority  of  said  chairman  to  construct  his 
walk  at  a  different  grade  from  that  established  for  the 
street  On  June  12th,  when  this  walk  was  nearly  completed, 
the  marshal  and  street  commissioner  of  the  town,  purport- 
ing to  act  by  direction  of  tihe  sidewalk  committee,  notified 
plaintiff  to  cease  the  constructi6n  of  the  sidewalk  at  any 
grade  other  than  that  established  by  the  town  of  Greenfield 
or  that  pointed  out  by  the  sidewalk  committee.  Plaintiff 
nevertheless  completed  the  walk,  and  it  is  this  walk  which, 
as  already  stated,  is  not  accepted  by  the  city,  and  which,  as 
plaintiff  alleges,  the  officers  of  the  defendant  are  about  to 
tear  out,  and  substitute  with  another  walk  at  grade. 
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There  are  several  diflSculties  in  the  way  of  sustaining 
the  action  of  the  council  of  the  defendant  town  in  its  pro- 
jposal  to  tear  out  the  plaintiff^s  walk  i^nd  put  it  down  to 
the  theoretical  grade  line  of  the  street  as  established  in 
1893,  with  the  resulting  effect  of  a  walk  below  the  natural 
surface  of  the  street,  and  without  any  purpose  on  the  part 
of  the  council  to  bring  the  street  itself  to  grade,  and  with 
the  further  effect,  also,  of  practically  destroying  the  trees 
which  are  growing  in  front  of  plaintiff's  premises.  If  city 
and  town  councils  under  the  advice  of  city  engineers,  feel 
i^  necessary  to  establish  a  paper  grade,  different  from  that 
of  the  natural  surface  of  the  ground,  without  any  intention 
to  improve  the  streets  with  reference  to  such  paper  grade, 
there  ought  to  be  some  way  to  provide  good  sidewalks 
without  digging  ditches  or  destroying  trees,  until  the  actual 
improvement  of  the  street  is  found  necessary.  We  doubt 
very  much  whether  it  was  within  the  contemplation  of  tht* 
Legislature  that  so-called  permanent  walks  at  grade  should 
be  required  until  the  streets  are  improved  and  brought 
to  the  established  grade.  But  the  view  which  we  take  of 
this  case  does  not  make  it  necessary  for  us  to  finally  deter- 
mine that  question. 

In  this  case  the  action  of  the  council   as  originally 
taken  with  reference  to  a  sidewalk  in  front  of  plaintiff's 
premises  contemplated  a  permanent  walk,  and  we  are  to 
a.  Sidewalks:    <l©termine  the  Validity  of  the  entire  proceed- 
SJu^ontt     i^^gs  under  that  assumption.       A  condition 
°^^^'*  precedent  to  the  construction  of  a  permanent 

walk  was  the  bringing  of  the  bed  of  the  same  to  grade 
(Code  section  779),  and  this  was  to  be  done  by  the 
town.  The  council,  however,  required  plaintiff  to  construct 
a  permanent  walk  without  providing  for  bringing  the  bed 
of  the  walk  to  grade  and  without  doing  so  in  fact  Neither 
did  the  town  point  out  the  grade  line.  These  things  it  was 
required  to  do,  not  only  by  inference  from  the  statute,  but 
by  express  provision   of  its  general  ordinance  above  re- 
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ferred  ta  Where  a  city  has  undertaken  to  avail  itself  of 
the  provisions  of  the  statute,  and  has  fixed  in  its  general 
ordinance  the  mode  of  procedure,  it  is  limited  to  the  mode 
prescribed  in  the  ordinance.  Zelie  v.  Webster  City^  94 
Iowa,  89&  It  was,  therefore,  impracticable  for  the  plain- 
tiff, at  the  time  when  the  cement  sidewalk  in  question  wa& 
first  ordered  by  the  council,  to  comply  with  the  order,  and 
he  is  not  in  default  in  not  having  done  so. 

Moreover,  the  ordinance  requires,  as  already  recited^ 

that  where  a  permanent  sidewalk  shall  have  been  ordered 

to  be  constructed  or  rebuilt,  notice  thereof  shall  be  given 

,     to  the  owner  of  the  abutting  lot  by  delivering: 

3.    Samb:  notice.  ,  0.^0- 

to  him  a  copy  of  said  resolution,  which  notice 
shall  be  given  in  a  reasonable  time  after  the  passage  of  the 
resolution ;  and  it  appears  from  the  evidence  that  no  such 
notice  was  given.  The  notice  which  plaintiff  received  was 
not  accompanied  by  any  copy  of  the  resolution  of  the 
council,  and  the  requirements  of  the  ordinance  were^ 
therefore,  not  complied  with. 

In  view  of  the  fact  that  the  right  of  plaintiff  to  main- 
tain and  preserve  his  row  of  tree?,  planted  in  the  portion 
of  the  street  where  it  is  usual  to  plant  trees,  and  where 
the  trees  furnish  no  obstruction^  tio  travel 
either  on  the  sidewalk  or  in  the  street,  is  in- 
volved in  the  case,  we  feel  justified  in  holding  the  town  to 
a  strict  compliance  with  the  terms  of  the  statute  and  its 
own  ordinance.  That  torees  in  the  street  are  not  necessar-^ 
ily  a  nuisance  where  they  do  not  obstruct  travel,  and  that 
it  is  in  accordance  with  public  policy  to  preserve  them  if 
practicable,  is  too  well  settled  by  the  previous  adjudicationa 
of  this  court  to  require  more  than  a  citation  of  the  author- 
ities. See  Everett  V.  Council  Bluffs^  46  Iowa,  66;  BilU  v. 
Belknap^  86  Iowa,  588;  Quinton  v.  Burton^  61  Iowa,  471; 
Richardson  v.  Webster  City^  111  Iowa,  427;  Blanden  v. 
Ft*  Dodge^  102  Iowa,  441 ;  Stretch  v,  Cassopolis^  125  Mich. 
167  (84 N.  W.  Rep.  51,  51 L.  R  A.  845,  84  Am.  St.  Rep.  567. ) 
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As  the  proceedings  of  the  council  with  reference  to 
reqairing  the  construction  of  the  walk  which  was  actually 
constructed  were  irregular  and  insufficient,  plaintiff  can- 
not be  required  now    to   construct   another 
^  ondWaST     walk  at  the  established    grade  until    there 

Iniunctioii. 

has  been  a  further  resolution  and  a  further 
notice  thereunder,  as  required  by  the  ordinance.  It 
is  cont^mded,  however,  that  the  resolution  and  notice 
are  material  only  as  bearing  upon  plaintiff's  liability  to 
pay  the  assessed  cost  of  the  new  walk,  should  one  be 
constructed,  and  therefore,  that  plaintiff's  only  right, 
by  reason  of  failure  to  take  the  proper  proceedings,  is  to 
resist  the  payment  of  any  special  assessment  which  shall 
be  made  after  his  trees  are  destroyed  and  the  walk  is  con- 
structed by  direction  of  the  council  But  we  do  not  so  un- 
derstand the  law.  The  interest  of  the  property  owner  in  the 
grading  of  the  street  in  front  of  his  premises  and  in  the  pres- 
ervation of  the  trees  growing  there,  so  far  as  they  do  not  con- 
stitute a  nuisance,  can  be  inl)erfered  with  or  affected  only 
in  the  mode  pointed  out  by  the  Oode  and  the  ordinances 
adopted  under  its  authority.  The  bringing  of  the  side- 
walk ta  grade  and  the  destruction  of  the  trees  would  cause 
damage  to  plaintiff's  property,  which  could  be  but  inade- 
quately compensated  by  a  money  judgment,  even  if  recov- 
ery of  a  judgment  for  damages  were  a  remedy  available  to 
plaintiff,  and  therefore  he  is  entitled  to  an  injunction 
to  restrain  the  unauthorized  action  of  the  town  council. 
There  are  other  difficulties,  however,  in  the  way  of 
any  proceeding  by  the  council  under  the  ordinance  and 
resolution  already  adopted  as  we  have  already  indicated 
the  council  cannot  require  cement  sidewalks,  or  other 
permanent  sidewalks,  except  as  they  shall  be  placed 
at  grade;  and  it  appears  from  the  ordinance  already 
referred  to  that  it  does  not  provide  for  the  construction 
of  such  walks  at  grade  absolutely,  but  only  on  the 
contingency  t'lat  it  is  not  provided  in  the  resolution  there- 


May  ]903]    Bijrget  v.  Town  of  Greenfikld.  441 

for  that  they  may.be  placed  on  the  natural  surface  of  the 
ground,  or  the  assent  of  the  council  thereto  is  not  first 
•obtained;  and  the  resolution  passed  in  pursuance  of  this 
ordinance  did  not  absolutely  require  the  laying  of  such 
walks  at  the  established  grade,  but  provided  that  they 
-should  be  so  laid  unless  a  written  agreement  of  property 
owners  in  the  block  should  be  presented  to  the  council, 
-consenting  to  establishment  on  the  natural  surface.  Fur- 
"thermore,  in  the  resolution  declaring  plaintilF's  sidewalk 
not  to  be  constructed  in  accordance  with  the  provisions  of 
the  ordinance  and  resolution,  it  is  recited  that  the  side- 
walk is  not  accepted  because  it  was  not  constructed  at  the 
grade  pointed  out  by  the  committee  on  sidewalks,  nor  at 
-the  established  grade.  The  whole  course  of  procedure 
suggested  by  the  ordinance  and  resolution  and  shown  by 
the  evidence  to  have  been  pursued  with  reference  to  the 
H5onstruction  of  sidewalks  in  defendant  town  was  vicious 
isnd  unlawful.  Instead  of  establishing  a  grade  such  as  was 
desirable  and  proper  for  each  block,  the  council  estab-  * 
lished  a  wholly  artificial  grade  line,  and  then  proceeded 
to  compel  the  construction  of  permanent  sidewalks,  not 
in  accordance  with  this  grade,  but  in  accordance  with 
some  grade  to  be  fixed  upon  by  the  council  or  the  sidewalk 
committee,  with  a  penalty  that,  if  the  property  owner  did 
not  comply  with  such  direction,  h&  should  be  compelled  to 
construct  his  walk  at  this  artificial  grade,  without  regard 
to  his  own  convenience  or  the  public  welfare.  The  statute 
does  not  recognize  a  compromise  grade,  to  be  established 
6.  coNSTRuc-  ^^  ^^^^  particular  case  by  some  committee; 
wSksf  grade  *^^  ^^e  Ordinance  and  resolution  under  which 
*"^^"*°^  the  council  attempted  to  require  a  permanent 
sidewalk  in  the  first  instance,  and  in  pursuance  of  which 
•they  now  propose  to  tear  up  plaintifif's  walk  and  put 
another  in  its  place  against  his  protest  and  by  way  of 
penalty  for  not  having  constructed  the  first  walk  in  acr 
<;ordance  with  the  order  of  the  council,  which  did  not  con- 
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template  a  sidewalk  at  the  established  ^ade  except  in  the 
event  that  some  compromise  grade  should  not  be  agreed 
upon,  are  not  such  as  the  statute  authorizes,  and  therefore 
are  void  and  ineffectual  so  far  as  this  proceeding  is  con- 
cerned. 

It  may  not  be  out  of  place  here  to  say  that  the  trial 
judge,  in  a  written  finding,  expresses  his  dissatisfaction 
with  the  provisions  of  Code  section  779,  as  he  has 
felt  himself  compelled  to  construe  them,  and  with  the  re- 
sult as  applied  to  this  particular  case.  But,  having 
determined  that  the  agreement  of  plaintiff  as  to  the  grade 
of  the  walk  was  with  the  chairman  only^  of  the  sidewalk 
committee,  and  not  with  the  committee  as  a  whole,  he 
found  it  necessary,  as  he  indicates,  to  reach  the  conclusion 
that  plaintiff  was  not  entitled  to  relief.  For  reasons 
pointed  out,  we  have  reached  a  different  conclusion. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
case  is  remanded  f t)r  decree  in  plaintiff's  favor  in  harmony 
with  the  views  expressed  in  this  opinion. — Kevebsed. 


H.  H.  Sheriff  v.  City  of  Oskaloosa,  Appellant 

Sewers:  insufficient  oapaoity:  ba.ok  wa.ter:  dauaob  to 
property  owner,  a  property  owner  who  voluntarily  con- 
stmcts  a  sewer  from  the  basement  of  his  building  to  the  city's 
m^in  sewer,  paying  the  required  fee  for  permission  to  do  so, 
and  knowiro^  that  the  city  sewer  is  insufficient  at  times  to- 
carry  the  surface  water  and  sewerage  and  that  other  connected 
cellars  near  his  own  had  been  flooded,  has  no  right  of  action 
against  the  city  for  damages  caused  by  the  flooding  of  his 
cellar  by  backwater  from  the  city  sewer. 

Appeal  from  Mahaska  District  Court — Hon.  A.  R.  Dewey^ 

Judge. 

Monday,  May  18, 190a 
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The  plaintiff  was  the  owner  of  a-eomer  building,  with 
a  basement^  located  on  the  south  side  of  High  avenue,  ai 
its  intersection  with  D  street,  in  the  city  of  Oskaloosa. 
The  city  built  a  main  sewer  along  the  avenue  by  the  plain- 
tiff^s  property,  and  paid  for  it  by  a  general  assessment. 
There  was  no  ordinance  requiring  the  plaintiff  to  connect 
therewith,  but  by  permission  of  the  city  authorities  he 
built  a  lateral  sewer  to  the  basement  of  his  building,  and 
paid  the  city  the  required  fee  for  a  connection  with  the 
avenue  main.  A  heavy  flow  and  great  pressure  of  water 
in  the  main  sewer  caused  it  to  back  up  through  the  plain- 
tiff^s  pipe  and  flood  his  cellar.  This  action  is  to  recover 
damages  therefor.  There  was  a  trial  to  a  jury,  and  a 
verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals. — Reversed. 

McCoy  cfe  McCoy  for  appellant. 

H.  H.  Sheriff 9LnA  Z.  C.  Blanehard  for  appellee. 

Sberwin,  J. — It  is  not  necessary  to  discuss  the  general 
liability  of  municipal  corporations  lor  damages  caused  by 
the  improper  construction,  maintenance,  or  insufficiency  of 
its  public  sewers,  because  of  our  conclusion  on  another 
branch  of  the  case;  and  for  the  same  reason  we  shall  not 
further  notice  the  errors  alleged  in  the  rulings  on  the 
introduction  of  testimony.  The  use  of  the  defendant's 
sewer  by  the  plaintiff  was  purely  voluntary,  and  with  the 
knowledge  that  it  was  of  insufficient  capacity  to  carry  off 
the  surface  water  and  sewage  which  collected  therein. 
The  plaintiff  testified  that  for  nearly  a  year  before  he  was 
damaged  he  knew  of  the  flooding  of  other  cellars  along 
the  same  avenue  and  near  his  own  property,  and  that  he 
asked  the  authorities  to  permit  him  to  turn  some  of  the 
water  from  the  catch-basin  for  the  protection  of  his  cellar 
and  for  the  purpose  of  preventing  the  very  overflow  of 
which  he  now  complains.     If  it  be  conceded,  for  the  pur- 
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poses  of  this  case,  that  when  he  connected  with  the  sewer 
he  was  authorized  to  presume  that  it  was  reasonably  suffi- 
cient to  take  care  of  the  usual  and  ordinary  amount  of 
water  and  sewage  flowing  thereto,  it  would  not  avail  him 
because  of  his  subsequent  knowledge  that  such  was  not 
the  case,  and  the  warning  a  ich  knowledge  gave  him. 
After  this  knowledge  was  acquired  by  him  he  continued 
his  open  connection  therewith  at  his  peril,  and  has  no  legal 
right  now  to  ask  that  his  mere  license  to  make  such  con- 
nection be  construed  into  an  insurance  on  the  part  of  the 
city  that  the  sewer  was  sufficient  for  the  work  intended. 
Breuck  v.  City  ofHolyoke,  167  Mass.  258  (45  N.  E.  Rep. 
782);  Buckley  V.  City  of  New  Bedford,  155  Mass.  64  (29 
N.  E.  Rep.  201);  Dermont  v.  Mayor,  4  Mich.  485;  Boll  v. 
City  of  Indianapolis,  52  Ind.  547.  This  is  not  a  case  in- 
volving the  negligent  or  unlawful  disposition  of  surface 
water.  The  defendant  was  attempting  to  take  care  of 
such  water,  and  to  take  it  away  from  the  plaintiflF's 
premises  through  its  sewer,  while  he  by  his  private  drain 
diverted  it  into  his  cellar.  The  plaintiff  had  no  cause  of 
action,  and  a  verdict  should  have  been  directed  for  the 
defendant — Reversed. 


L.  B.  DuNTON  V.  Thomas  McOook,  Appellant,  A.  E.  Muk- 
soN,  Administrator  of  Estate  of  A.  F.Tyrrell,  Deceased, 
AKD  Hattib  M.  Munson  et  ah,  Heir-at-law  of  A.  F. 
Tyrrell,  Appellees,  and  Blaek  <&  Company,  v.  Thomas 
McOook,  Garnishee,  Appellant. 

Jurisdiction:     appeal:     revival  of  oa.usb.       The   district   oourt 
1      loses  jurisdiction  of  the  parties  and  the  subject-matter  of  the 
suit  when  an  appeal  is  taken,  and  upon  affirmance  of  the  de- 
cree without  an  order  remanding  the  cause  the   issuance  of  a 
procedendo  will  not  revive  it. 
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Enforcement  of  Judgment.     Although  an  appeal  depriyes  the  dis- 

8     trict  court  of  jurisdiction  of  the  action,  it  still  has  ];)ower,  on 

affirmance  of  its  decree,  to  enforce  its  judgment  by  proper  orders. 

Discharge  of  Judgment:     Anyone  interested  in  the  enforcement  of 
8     a  judgment,  haying  matters  of  discharge  which  liaye  arisen 
since  the  decree,  may,  upon  motion,  under  the  statute  and  .in 
a  summary  way  haye  the  same  discharged. 

Same.  Where  a  decree  is  affirmed,  which  determines  that  defend* 
4  ant  holds  title  as  trustee  which  may  be  deyested  on  payment 
of  a  fixed  sum,  it  is  proper  for  the  cestui  que  trust  to  show 
that  since  the  rendition  of  the  decree  defendant  has  been 
wholly  or  partially  paid  from  rents  and  profits  arising  from 
the  land ;  and  this  may  be  done  on  a  supplemental  petition. 

Issues  Subsequent  to   Decree:     dbtbiuiination    of:     Where   the 

o     defendant  raises  issues  in  his  answer  to  a  supplemental  petition 

to  discharge  a  judgment,  he  cannot  complain  that  the  court  waa 

without  jurisdiction  to  try  and  determine  all  the  issues  raised 

subsequent  to  the  entry  of  the  original  decree. 

Adverse  Possession:     claim  for  rbnts.     Any  claim  of  defendant 

6     to  the  property  by  adyerse  i>08session,   or  to  rents   therefrom 

which  the  deor^  adjudged  him  to  hold  as  trustee  subject  to 

X)ayment  of  the  amount  due  him,  cannot  antedate  the  entry  of 

such  decree. 

Appeal  from  Mitchell  District  Court — Hok.    Ouffobd  P.. 
Smith,  Judge. 

Monday,  May  18, 190a 

In  Dunton  v.  Mo  Cooky  98  Iowa,  258,  thie  court  aflSrmed 
a  decree  of  the  district  court,  entered  May  18,  1892,  to  the 
effect  that  a  deed  of  certain  real  estate  executed  by  A.  F. 
Tyrrell  to  Thomas  McOook  in  1875  was  in  fact  a  mortgage 
to  secure  the  payment  of  certain  advances  made  by  the 
latter  from  sales,  and  rents  and  profits  collected ;  that  upon 
accounting  $524.44  was  still  owing  January  1,  1890;  that 
upon  payment  thereof  "said  Tyrrell  will  be  entitled  to  a 
reconveyance  of  the  premises  remaining  unsold,  and  upon 
payment  of  said  sum  it  is  ordered  that  said  defendant  Mc- 
Cook reconvey  said  premises  to  the  said  defendant  Tyrrell^ 
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and,  upon  failure  to  so  convey,  the  judgment  and  decree 
shall  have  the  full  force  and  effect  of  such  a  reconveyance.** 
The  judgments  of  Dunton  were  also  decreed  to  be  Hens  on 
the  premises.  A  rehearing  was  denied  June  Ist,  and  a 
procedendo  filed  in  the  district  court  June  22,  1895;  and 
on  the  6th  of  February,  1896,  leave  was  asked  by  plaintiff 
to  file  a  supplemental  petition.  Over  McOook's  objections, 
such  leave  was  granted,  and  the  petition  filed  May  9, 1896, 
in  which,  after  giving  a  history  of  the  case,  it  was  alleged 
that  McOook  had  been  in  possession  of  the  premises  since 
January  1,  1890,  and  had  received  more  than  enough 
rents  and  profits  to  cover  the  balance  due  him; 
and  an  accounting  was  prayed,  and  also  a  decree  that  his 
claim  be  satisfied,  and  the  relief  previously  awarded  en- 
forced. The  defendant  McOook's  motion  to  strike,  and 
demurrer,  on  the  ground  of  such  a  pleading  not  being  per- 
missible after  final  decree,  were  overruled,  and  he  then 
answered.  Tyrrell  having  died  May  22,  1896,  his  admin- 
istrator,  A.  T.  Munson,  was  substituted  as  party  defend- 
ant, and  in  his  answer,  filed  October  11,  1898,  admitted 
plaintiff's  allegations,  and  alleged  the  right  to  immediate 
possession.  October  1,  1901,  plaintiff,  by  leave  of  court, 
made  the  heirs  of  Tyrrell  parties  defendant;  and  there- 
upon they  and  the  administrator,  in  addition  to  admitting 
the  facts  as  pleaded  by  plaintiff,  asked  to  be  awarded  the 
rents  and  profits  found  due,  and  the  title  to  the  property. 
Upon  hearing  the  court  found  the  indebtedness  to  McOook 
was  canceled  by  rents  and  profits  collected  up  to  February 
•2,  1896;  that  he  should  account  to  the  administrator  from 
the  time  of  Tyrrell's  death,  $64;  that  he  should  account 
to  the  heirs  from  that  time  to  the  date  of  the  trial,  Octo- 
ber 2,  1901,  in  the  sum  of  $888,  less  $150  directed  to  be 
paid  on  garnishment — and  entered  a  decree  accordingly, 
and  also  awarded  said  heirs  immediate  possession,  and 
confirmed  the  liens  of  plaintiff's  judgments,  directing  sale 
thereunder.     The  defendant  McCook  appeals. — AMrmed, 
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John  McCook  and  0.  E,  Marsh  for  appellant 
W.  L.  Eaton  for  appellees. 

Ladd,  J. — The  original  decree  in  this  case  was  entered 
in  the  district  court  May  18,  1892.    Upon  apx>eal  that  court 
lost  jurisdiction.     As  said  in  Levi  v.  Karrick^   15  Iowa, 
1.  joRisDic-       ^*'  "When  appeal  is  taken,  all  power  of  the 
«?iJai  oP*'*  court  below  over  the  partieE  and  subject-mat- 
**"***  ter  is  lost  until    the  cause,   or    some   part 

thereof,  is  remanded  back,  by  order  of  this  court,  for  its 
further  action/'  MoQlaughlin  v.  0'*  Rourke^  12  Iowa, 
459;  Stillmanv.  Rosenberg^  111  Iowa,  322.  But  pending 
such  appeal  the  decree  continued  in  full  force  for  all  pur- 
poses. Watson  V.  Richardson^  110  Iowa,  698.  It  was 
affirmed  in  this  court  January  18,  1895,  and  petition  for 
rehearing  denied  June  1st  of  that  year.  That  ended  the 
suit  Thereafter  it  was  pending  in  neither  court.  The 
affirmance  was  merely  a  ratification  of  what  had  been  done 
in  the  lower  court,  and  left  the  parties  in  precisely  the 
same  situation  as  though  no  appeal  had  been  taken.  U.  S.  v. 
Jones^  26  Fed.  Gas.  638  (No.  15,492);  Steinhack  v.  Stewart^ 
11  Wall.  566  (20  L.  Ed.  56);  3  Oyc.  422;  Werhorn  v.  Pin- 
neyj  76  Ala.  291.  Under  our  practice  a  new  decree  is  not 
entered  in  the  Supreme  Court  upon  affirmance,  but  that 
of  the  court  below  confirmed,  with  a  judgment  for  costs 
added.  As  the  cause  was  not  remanded  for  any  purpose, 
the  district  court  did  not  acquire  jurisdiction  to  retry  any 
of  the  issues  subsequent  to  appeal.  The  suit  having  been 
terminated,  the  clerk  could  not  revive  or  open  it  again  by 
issuing  a  procedendo.  The  only  purpose  for  that  process  in 
such  a  case  is  to  notify  the  district  court  that  it  is  at  liberty 
to  enforce  its  decree.  In  Steel  v.  Long^  (Iowa)  84  N.  W.  Rep. 
677,  an  order  of  the  district  court  striking  a  cross-petition 
filed  subsequent  to  the  affirmance  of  the  original  decree 
was  approved,  the  court  saying:  "Not  a  thing  remained 
for  the  trial  court  to  do,  nor  was  it  directed  to  take  further 
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action  in  the  matter.     The  original  action  was  therefore  at 
an  end,  so  far,  at  least,  as  the  district  court  was  concerned^ 
and  the  defendant  had  no  right  to  then  file  a  cross- x>etition.. 
If  the  position  contended  for  by  appellants  were  tenable^ 
there  would  be  no  end  to  a  cause  of  action.     If  a  cross- 
petition  may  be  filed  and  new  parties  brought  in  one  week 
after  final  determination  by  decree  it  might,  under  such 
circumstances,  be  permitted  one,  two  or  three  years  there- 
after.'*   To  the  same  effect,  see  McCall  v.   Webh^  126  N. 
0.  760  (36  S.  E.  Rep.  174);  Oreenwood  Township  v.  Rich- 
ardson^   (Kan.)  62  Pac*  Rep.  480;  Herstein  v.  Walker^ 
90  Ala.  477^  (7  South.  Rep.  821).     So  far  as  the  questions 
at  issue  were  concerned,  the  suit,  upon  affirmance,  became 
a  part  of  the  irrevocable  past. 

II.  But  no  attempt  was  made  in  the  subsequent 
pleadings  to  change  or  modify  the  decree.  The  object 
sought  related  solely  to  the  enforcement  of  that  already 
a.  enforcb-  rendered.  True,  the  pleading  filed  by  plain- 
judgment,  tiff  is  designated  a  "supplemental  petition,*' 
and,  as  contended,  was  not  such  as  is  contemplated  by 
section  8641  of  the  Oode.  Leach  ik  Oermania  Building^ 
Ass^n^  102  Iowa,  125;  Foote  v.  Burlington  Oaslight  Co.^ 
103  Iowa,  576;  Allen  v.  Davenport^  115  Iowa,  20.  But  the 
name  by  which  it  was  labeled  is  not  material.  Though 
the  court  had  lost  jurisdiction  of  the  suit<,  it  had  not  of  the 
decree.  It  still  retained  the  inherent  power  to  enter  ap- 
propriate orders  for  its  enforcement.  In  Hartley  v,  Bart- 
ruW^  112  Iowa,  592,  in  approving  an  order  extending  the 
time  fixed  in  the  decree  for  redemption,  we  said:  "The 
manner  and  time  of  carrying  a  decision  into  effect  never 
rests  upon  evidence,  in  the  sense  that  evidence  controls 
these  questions.  These  are  always  to  be  determined  by 
the  court,  unaffected  by  the  proof;  and  we  can  conceive 
of  no  good  reason  why,  in  a  proper  case,  a  decree  may  not 
be  modified  in  the  respect  proposed. '*  One  of  the  advan* 
tag03  of  a  court  of  equity  is  that  its  decrees  may  not  only  be 
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80  framed  and  molded  as  to  protect  the  relative  rights  and 
duties  of  the  parties,  but  its  execution  may  be  controlled, 
or  even  suspended  for  a  time,  as  exigencies  arising  may 
require.     Formerly  decrees  were  executed  by  the  parties; 
their  obedience  being   compelled   by  proceedings  in  the 
nature    of    punishment    for    contempt,    attachment*,    or 
sequestration.     Statutes  providing   for  other  methods  of 
enforcement,  as  by  execution,  are  not  usually  construed  to 
deprive  the  court  of  the  power  of  general  supervision  of 
the  enforcement  of  its  decrees.     Moreover,   our  statute 
expressly  authorizes:   "A  defendant  against  whom  a  judg- 
ment has  been  rendered,  or  any  person  interested  therein^ 
3.  DiBCHAROB     liftving  matter  of  discharge  which  has  arisen 
of  judgment  gin^^  \jjq  judgment,  may  upon   motion,  in  a 
summary  way,  have  the  same  discharged,  either  in  whole 
or  in  part,  according  to  the  circumstances.'*    By  "defend- 
ant" is  meant  the  party  against  whom  the  judgment  or 
decree  has  been  entered,  and  not  necessarily  the  defend- 
ant in  the  suit;  and  the  term  "judgment"  is  employed  in 
the  statutory  sense,  being  any  "final  adjudication  of  the 
rights  of  the  parties  in  an  action."     Section  8769,  Code. 
The  original  decree  determined  thatMcOook  held  title 
as  trustee,  which  might  be  divested  upon  the  payment  of 
a  fixed  amount  by  TyrrelL     If,  because  of  matters  trans- 
piring subsequent  to  the  entry  of  decree,  Mc- 
Ocok  had  been  partially  or  fully  paid,  either 
from  rents  and  profits  by  him  collected,  or  from  any  other 
source,  plaintiff  or  Tyrrell  had  the  undoubted  right  to  in- 
voke  the  jurisdiction  of  the  court,  either  under  the  statute 
quoted,  or  by  virtue  of  the  inherent  powers  a  court  of 
equity  may  exercise  over  its  decrees,  and  have  the  demand, 
to  that  extent,  satisfied.     That  this  was  done  by  a  plead- 
ing denominated  a  "supplemental  petition,"  instead  of  a 
moUon,  ought  not  to  deprive  them  of  the  remedy. 
Vol.  120  Iowa.— 29. 
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But  for  the  answer  of  defendant,  it  should  have  been 

treated  as  a  motion,  and  all  therein  aside  from  that  relat* 

ing  to  a  proper  accounting  and  application  of  the  rents 

5.  issusasttb.     regarded  as  surplusage.      And  had  McOook 

decree:  de-     been  couteut  to  submit  plaintiff's  motion, 

terminatioa  ' 

<^-  Without  raising  other  issues,  there  might  be 

something  in  his  objections  to  the  petitions  of  intervention 
by  the  administrator  and  heirs  of  Tyrrell.  Instead  of  do- 
ing so,  be  filed  an  elaborate  answer,  in  six  divisions,  to 
which  two  amendments  were  added  in  1901.  The  portions 
remaining  after  the  rulings  on  demurrers  and  motion  were 
that  defendant  had  collected  rents  amounting  to  $2,104.16, 
and  paid  out  $634.40;  asked  an  allowance  for  services  of 
♦60i)eryear;  that  he  had  denied  Tyrrell's  right  to  the 
property  in  1888  or  1888,  and  no  effort  had  been  made  to 
enforce  the  decree  or  make  redemption;  that  he  had  been 
in  adverse  possession,  and  the  right  to  the  land  and  the 
rents  had  been  lost  by  the  running  of  the  statute  of  limita- 
tions. Having  raised  these  issues,  he  is  not  in  a  situation  to 
eay  that  the  court  might  not  considerand  pass  upon  any  is- 
sues raised  subsequent  to  the  entry  of  the  original  decree. 
They  directly  affected  the  interests  of  the  administrator 
and  heirs,  for  the  former  was  entitled  to  the  rents  collected 
prior  to  Tyrrell's  death,  and  the  latter  to  those  collected 
thereafter.  To  protect  these  and  the  heirs'  claim  to  the 
property,  they  had  the  right  to  intervene  and  by  so  doing 
acquiesced  in  the  trial  of  the  issues  raised  by  the  defend- 
ant. To  their  petitions  he  interposed  substantially  the 
same  matters  in  defense,  and  also  pleaded  that  he  had 
been  garnished  as  the  supposed  debtor  of  TyrrelL  It  is 
the  defendant,  then,  who  has  injected  matter  in  this  i^o- 
ceeding  more  appropriate  to  another  action.  Having  done 
so,  and  all  issues  raised  having  been  voluntarily  submitted 
to  the  court,  it  acquired  jurisdiction  over  the  parties  and 
fiubject-matter. 
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III.  Appellant  argues  that  there  has  been  an  unreas- 
onable delay  in  enforcing  the  former  decree.  It  was  not 
approved  by  this  court  until  January  18,  1895.  Leave  to 
d  advbrsb  ^^®  *^®  petition  was  procured  February  6, 
ISSStor"'  1898,  and  it  was  filed  in  July  following.  De- 
""**'  fendant  had  beeu  fully  paid  by  rents  collected 

when  leave  was  sought,  and  prior  thereto  there  had  not  been 
such  laches  as  should  deprive  the  parties  of  the  benefit  of 
the  decree.  No  obstructions  were  interposed  to  compli- 
ance therewith  by  him.  For  all  that  appears  from  the 
record,  he  was  as  much  at  fault  for  the  delay  since  as 
others.  The  decree  defined  the  rights  of  the  respective 
parties,  and  any  claim  of  defendant  by  way  of  adverse 
possession  cannot  antedate  its  entry.  It  seems  needless 
to  add  that  the  statute  of  limitations  has  not  run  against 
the  decree. 

Other  matters  discussed  were  disposed  of  in  the  pre- 
vious opinion. 

The  decree  of  the  district  court  is  affirmed,  with  direc- 
tion that  the  cause  be  remanded  only  for  the  purpose  of 
taking  an  accounting  between  the  heirs  and  defendant  foi: 
rents  and  profits  from  the  date  of  the  last  decree  up  to  the 
present  time,  and  thereupon  entering  judgment  for  the, 
amount  found    owing  either  party. — Affirmed  and   rb- 

HAKDED. 

Shebwik,  J.,  took  no  part. 


S.  Peroival,  Appellee,  v.  Ida  H.  Yousu^g,  Appellant. 

NuUanc* :  abatekint  or.  The  fad  that  a  nuisance  may  also  affeot 
1     otheiB  in  the  vioinity  injoriously  will  not  affect  the  plaintiff *b 
right  to  maintain  a  suit  to  abate  the  same,  under  Oode,   sec- 
tion ^02. 

Nuisance:      EvmENOS.       Evidence  that  defendant  maintained  a 
3     dumping  ground  for  garbage,  manure  and  other  refuse,  near 
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plainiifl's  dwelling,  causing  a  stench  and  that  there  had  been 
several  cases  of  fever  in  plaintiff's  family  dnring  the  time 
same  was  maintained  is  considered,  and  held  sufficient  to  sup- 
port a  finding  that  the  place  was  a  nuisance. 

Approval  of  Record.     The  fact  that  the  record  of  a  case  is  not  ap- 

3  proved  until  the  succeeding  term  is  not  prejudicial  error. 

Reopening  CAse.     A  ruling  reopening  a  case  for  further  testimony 

4  will  not  be  disturbed  in  the  absence  of  a  showing  of  abuse  of 
the  court's  discretionary  power. 

Appeal   from  Ida  District  Court— ^oi^,  S,    M.  Elwood^ 

Judge. 

Monday,  May  18, 190a 

Thb  opinion  states  the  QdLse.—AMi^ned. 

Macomber  d^  Bradahaw  for  appellant 

Hastings  dc  Brasted  for  appellee. 

Weaver,  J.— PlaintiflF  alleges  that  certain  lots  owned 
by  defendant  in  the  vicinity  of  plaintiff's  residence  in  the 
town  of  Ida  Grove  are  used  as  a  dumping  ground  or  place 
of  deposit  for  garbage  and  other  refuse  and  decaying  mat- 
ter,  creating  a  nuisance  to  the  injury  of  plaintiff  and 
others,  and  he  asks  that  its  maintenance  be  enjoined^ 
Defendant  denies  the  allegations  of  the  petition.  There 
was  a  trial  to  the  court  and  finding  in  plaintiff's  favor. 

The  evidence  tends  to  show  that  defendant  has  depos- 
ited, or  allowed  others  to  deposit,  in  a  gully  or  ravine  on 
lots  owned  by  her,  considerable  quantities  of  refuse,  more 
particularly  stable  manure;  that  it  was  the  source  of 
more  or  less  complaint  in  the  community;  that  the  town 
authorities  had  at  one  time  interfered,  and  ordeFod  the 
offensive  material  coveted  with  earth;  and  that  some 
effort  had  been  made  to  comply  with  this  order,  but  the 
covering  was  incomplete.  Several  expert  witnesses  testi- 
fied  that  the  conditipn  qf  the  premises  was  ainsanitary,  one 
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physician  describing  it  as  a  "menace  to  the  coromanity, 
and  a  breeding  place  for  malarial  and  intermittent  fevers'' ; 
thoagh  others,  while  conceding  its  unsanitary  condition, 
thought  it  a  source  of  no  special  public  danger.  After  the 
parties  had  once  rested  their  case,  it  was  reopened  upon 
application  of  the  plaintiff,  who  further  testified  that  thie 
stench  from  the  material  dumped  upon  these  lots  was  such 
that  at  times  in  warm  weather  he  was  compelled  to  keep 
the  windows  of  his  residence  closed,  and  that  there  wete 
several  cases  of  fever  in  his  family  during  the  existence  of 
the  alleged  nuisance.  There  was  more  or  less  conflict  in 
testimony  upon  all  these  points,  but  the  preponderance 
tends  to  sustain  the  finding  of  the  trial  courti 

It  is  somewhat  doubtful  whether  there  is  any  such 
showing  of  an  entry  of  judgment  as  will  sustain  an  appeal 
The  so-called  "  judgment'*  quoted  in  the  abstract  is  simply 
the  memorandum  made  by  the  trial  judge  in  his  calendar. 
Ordinarily,  this  would  require  a  dismissal  of  the  appeal 
(see  Kennedy  v.  JBanky  119  Iowa,  128,  and  cases  there 
cited);  but  counsel,  in  argument,  appear  to  concede  that 
the  judge's  entry  was  carried  by  the  clerk  into  the  record, 
and  approved  at  the  next  succeeding  term  of  the  court, 
and,  as  no  objection  is  raised  by  the  appellee  to  the  suffici- 
ency of  the  showing,  we  proceed  to  an  examination  of  the 
questions  submitted. 

L     Appellant  insists  that  there  was  no  evidence  of 
any  damage  or  injury  to  plaintiff  which  was  not  suffered 
by  him  in  common  with  the  entire  community,  and  he  is, 
I.  NtTisANCB:      therefor,  not  entitled  to  maintain  the  action, 
of.  This  view   ignores  much    of    the    evidence 

offered.  Plaintiff's  residence  was  within  a  short  distance 
of  the  dumping  ground.  If  the  conditions  prevailing  upon 
such  ground  were  of  a  nature  to  render  it  unsanitary, 
taint  the  air,  and  promote  disease  and  discomfort  among 
those  living  in  that  neighborhood,  the  plaintiff's  right  to 
Bue  is  clear,  even  though  there  be  others  who  suffer  like 
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injury.  Such  conditions  would  certainly  tend  to  "essen- 
tially  interfere  with  the  comfortable  enjoyment  of  hia  life 
and  property."    Oode,  section  4802. 

It  is  objectedi  however,  that  the  evidence  does  not 
show  such  conditions;  that  the  manure,  being  in  a  ravine, 
and  partially  covered,  was  not  in  view  of  plaintiff's  resi- 
a.  KuttAHcs: '  ^©'ice,  and  therefore  his  "delicate  taste  was 
evidence.  j^  ^^  ^^^  disturbed  through  the  eye**  by  the 
acts  of  t^e  defendant;  and  that,  while  physicians  testified 
"that  germs  of  malaria  might  have  been  in  some  myster- 
ious manner  carried  over  three  hundered  feet  in  the  arms 
of  a  summer  breeze  and  landed  in  the  blood  of  plaintiff's 
children,"  appellant  nevertheless  declares  this  testimony 
to  be  unscientific,  and  therefore  unworthy  of  consideration. 
He  says:  "Dr.  Moorehead  did  testify  that  it  was  impossi- 
ble for  malaria  to  be  transmitted  to  the  human  family 
except  by  the  bites  of  mosquitoes  and  other  insects.  I 
cannot  believe  that  the  Supreme  Oourt  of  my  state  will 
refuse  to  hold  that  it  is  now  the  established  truth  that 
malaria  can  only  be  carried  to  the  human  family  by  the 
bites  of  insects."  The  argument  is  n6t  entirely  convinc- 
ing. The  fact  that  the  foul  material  upon  defendant's 
premises  was  not  in  a  place  to  offend  the  plaintiff's  eye  is 
not  a  sufficient  answer  to  the  complaint  if  the  noxious  in- 
fluence and  effects  arising  therefrom  were  a  source  of 
inconvenience,  discomfort,  or  danger  to  the  plaintiff  and 
his  family,  and  the  evidence  tends  to  disclose  such  a  con- 
dition of  things.  The  history  of  disease  germs;  their 
origin,  their  methods  of  locomotion,  and  attack  upon  the 
human  body;  whether  they  make  their  insidious  approach 
through  the  water  we  drink,  the  food  we  eat,  the  air  we 
breathe,  or  are  inserted  hypodermically  by  mosquitoes— 
cannot  be  considered  so  fully  and  clearly  settled  by  spec- 
ialists that  we  may,  as  a  matter  of  law,  hold  any  one  of 
these  theories  true  and  all  others  false.  But<,  even  if  the 
theory  of  transmission  by  mosquitoes  be  correct,  it  does 
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•lot  follow  that  filth  upon  defendant's  lot  would  be  any  the 
iesB  a  nuisance  or  souroe  of  danger  to  the  plaintiff.  In- 
deed, if  the  disease-breeding  material  existed  there,' as  the 
testimony  of  the  physicians  indicates,  the  very  fact  that 
these  insects  were  carriers  of  such  poison  would  seem  to 
nake  the  danger  to  persons  living  in  the  neighborhood 
uore  imminent.  It  is  said  to  be  but  about  three  hundred 
feet  from  the  alleged  nuisance  to  the  residence  of  plain- 
tiff, and  we  think  it  has  never  been  demonstrated  that  a 
flight  of  this  short  distance  is  sufficient  to  render  the 
mosquito  innocuous. 

IL  We  are  also  asked  to  reverse  the  judgment  below 
because  the  record  entry  by  the  clerk  was  not  made — or, 
rather,  if  we  fully  understand  counsel,  the  record  was  not 

3.  APPROVAL      signed  and  approved  by  the  court — until  the 
of  reoord.       ^^j^^.  f^^j^  after  the  entry  in  the  judge'-  cal- 
endar.    This  does  not  constitute  prejudicial  error.      Tan- 
/leet  /%  Phillipsj  11  Iowa,  558. 

We  may  also  say  of  the  reopening  of  the  case  for  the 
reception  of  further  evidence,  of  which  complaint  is 
made,  that  such  orders  are  peculiarly  within  the  discre- 

4.  RROPBNiMG    *^^^  ^^  *^®  '^^*^  court,  and  there  is  nothing 
**^-  in  this  record   from  which  we  can  say  that 

the  discretion  was  abused. 

The  judgment  of  the  district  court  is  affibmed. 


Leo  Wolfson,    Appellee,    v.    Allkn  Bbothbbs  Oompant, 

Appellants 

Sales:  commission  oontraot:  rejection  of  ordebs.  A  contract 
1  providing  that  an  agent  shall  receive  a  commission  for  the 
sale  of  goods  on  all  orders  taken  by  him  which  his  principal 
may  ''accept  and  ship"  is  binding  to  the  extent  onlj  of  the 
accepted  orders,  in  the  absence  of  a  showing  of  bad  faith  on 
the  part  of  the  principal  in  rejecting  orders. 
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Commissions:  bad  faith  of  prinoipal :  bvidbnob.  In  an  action 
a  b J  an  agent  for  commiBsions  for  the  sale  of  goods,  where  it  is 
claimed  that  the  principal  was  to  accept  and  fill  all  orders 
from  persons  having  a  certain  rating,  but  that  he  acted  in  bad 
faith  in  refusing  to  fill  certain  orders,  it  must  appear,  in 
order  to  bind  the  principal,  that  the  credit  rating  of  such  re- 
jected customers  was  one  known  to  and  in  use  by  the  defend- 
ant, and  private  information  obtained  by  the  agent  as  to  the 
responsibility  of  such  customer  is  inadmissible  for  the  purpose 
of  establishing  bad  faith. 

Financial  Responsibility:  evidenob  of.  For  the  purpose  of 
'  8  establishing  the  financial  standing  of  parties  it  is  incompetent 
for  a  witness  to  testify  to  their  reputation,  and  in  the  absence 
of  knowledge,  except  that  gained  from  general  reputation,  a 
witness  is  incompetent  on  the  question  of  the  financial  resx^n- 
sibility  of  another. 

Sales:  OAR  LOAD  lots:  burden  of  proof.  Where  the  contract 
4  between  the  manufacturer  and  his  agent  provided  that  the 
agent  should  be  paid  commissions  on  his  approved  sales,  but 
the  sales  must  amount  to  car  load  lots;  held,  in  an  action  by 
the  agent  for  his  commissions  on  orders  not  filled  that  the 
burden  was  on  him  to  show  such  orders  to  the  amount  of  a 
oar  load. 

Appeal  from  Pottawattamie  District  Cov>rU — Hon.  O.  D. 
Wheeler,  Judge. 

Monday,  May  18,  190a 

•  AoTioN  to  recover  commissions  on  goods  alleged  to 
have  been  sold  by  plaintiff  for  the  defendant  company. 
Trial  to  a  jury.  Verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Reversed. 

Mayne  cfe  Hazelton  and  Gaines^  Kelby  cfe  Storey  for 
appellant. 

Q.  H.  Stillman  and  Stone  <&  Tinley  for  appellee. 

Deemer,  J.— On  May  24,  1899,  the  parties  hereto  en- 
tered into  the  following  contract: 

*' Articles  of  agreement  entered  into  by  and  between 
Lep  Wolfson   of  Dallas,  Texas,  and   Allen   Bros.   Oo.   of 
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Omaha,  Nebraska,  this  24th  day  of  May,  1899,  whereby 
€aid  Allen  Brothers  Company  hereby  appoint  said  Leo 
Wolf  son  general  agent  for  the  sale  of  *0.  P.  Baking 
Powder'  in  the  State  of  lexas  and  Shreveport  La.  on  the 
following  terms:  Leo  Wolf  son  is  to  receive  a  straight 
commission  of  two  and  one-half  (2.50)  dollars  on  ev,ery 
barrel  of  0.  P.  Baking  Powder  which  he  or  his  employes 
may  sell  in  the  State  of  Texas  and  which  orders  Allen 
BrosL  Oo.  may  accept  and  ship,  with  the  privilege  of  draw- 
ing same  at  any  time  any  amount  may  be  accruing  to  him, 
it  being  understood  that  this  commission  arrangement 
will  apply  not  only  to  the  original  orders  but  upon  dup- 
licates and  mail  orders  received  and  accepted  during  the 
term  of  this  contract. 

**A  barrel  of  *0..  P.*  Baking  Powder  is  to  contain  at 
least  fifteen  (15)  dozen  cans  assorted  to  suit  purchaser  it 
being  preferable,  however,  that  each  barrel  contain  the 
regular  assortment  consisting  of  five  (5)  dozen  ten  (10) 
ounce  cans,  five  (5)  dozen  fifteen  (15)  ounce  cans  and  five 
(5)  dozen  twenty-five  (25  )  ounce  cans. 

"The  price  at  which  '0.  P.*  Baking  Powder  shall  be 
sold  in  the  State  of  Texas  will  be  eighty  (80c. )  per  dozen 
for  the  ten  (10)  ounce  cans,  one  dollar  and  fifteen  ($1.15) 
for  the  fifteen  ounce  cans  and  one  dollar  and  eighty  cents 
($1.80)  for  the  twenty-five  ouiice  cans,  delivering  at  Fort 
Worth,  Dallas,  Waco,  Austin  or  Houston,  provided  a 
suflScient  number  of  barrels  have  been  sold  in  each  of  the 
above  named  cities  and  tributary  territory  to  equal  the 
capacity  of  a  car,  it  being  understood  that  the  intention 
is  to  ship  *0.  P.*  Baking  Powder  to  the  principal  cities  of 
Texas  in  carloads  for  distribution  from  those  points  to  the 
•surrounding  territory. 

"Allen  Bros.  Oo.  agree  to  liberally  advertise,  through 
the  mail  and  otherwise  by  their  usual  system,  every  barrel 
of  Baking  Powder  sold  through  Leo  Wolfson,  and  also  to 
sample  such  cities  as  they  may  consider  preferable  to  the 
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usual  mail  advertising,  and  at  all  times  to  the  best  of 
their  ability  give  the  most  prompt  and  satisfactory  service- 
of  which  they  are  capable*  Leo  WoUson  agrees  to  accept 
the  above  proposition  and  to  employe  a  sufficient  force  of 
traveling  men  at  his  own  expense  to  thoroughly  canvasa 
the  various  parts  of  the  state  of  Texas  and  prosecute  the 
sale  of  '0.  P.  '  Baking  Powder  in  Texas. 

"Allen  Bros.  Co.  agree  to  pay  the  actual  transfer  ex- 
penses in  connection  with  the  distribution  from  each  as  it 
may  be  shipped  on  orders  taken  by  Leo  Wolfson  or  hi& 
representatives.  And  it  is  further  agreed  and  understood 
that  this  arrangement  may  be  terminated  at  any  time  that 
it  may  prove  unprofitable  to  either  party  upon  giving 
written  notice  of  such  termination,'* 

Plaintiff  says  that  he  took  two  hundred  and  fifty-one 
orders  of  one  barrel  each  for  baking  powder,  of  wh  ch  de* 
fendants  accepted  and  shipped  one  hundred  and  thirteen; 
that  it  refused  and  neglected  to  ship  one  hundred  and 
thirty-eight  orders  from  reputable  and  financially  respon- 
sible merchants  in  the  state  of  Texas.  He  further  alleged 
that  defendant  agreed  to  accept  and  fill  orders  from  all 
merchants  who  had  a  credit  rating  of  $600  or  more,  and 
to  pass  upon  orders  from  merchants  having  less  than  that 
rating  as  soon  as  possible;  that^  acting  on  this,  plaintiff 
was  at  large  expense  in  procuring  the  one  hundred  and 
thirty- ?ight  orders,  and  that,  after  obtaining  them,  de- 
fendant arbitrarily,  and  without  just  cause  or  excuse^ 
refused  to  accept  the  orders,  although  the  parties  from 
whom  they  were  taken  had  the  necessary  credit  rating. 
These  last  allegations  are  based  on  letters  to  the  plaintiff 
under  dates  of  July  4  and  July  13, 1899,  respectively,  which 
we  reproduce  in  order  that  the  exact  claims  of  the  parties 
may  be  undertsood: 

•'Leo  Wolfson,  Esq.,  Dallas,  Texas— Dear  Sir:  We 
regret  that  we  cannot  accept  the  order  sold  to  Mr.  J.  Dree- 
born  from  the  fact  that  the  quantity  sold  would  not  justify 
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an  acceptance.  We  also  regret  to  state  that  we  are  in 
receipt  of  a  letter  from  B.  Trippett  this  morning  canceling 
the  order  he  gave  you  on  the  29tlL 

"Please  impress  npon  the  minds  of  all  your  repre- 
sentatives the  importance  of  selling  only  to  the  better 
class  of  trade  as  there  is  certainly  neither  money  or  glory 
in  taking  orders  from  irresponsible  parties.  Where  orders 
are  sold  to  parties  having  any  reasonable  rating,  credits 
are  passed  upon  at  once  without  further  inquiry,  but 
where  the  man  is  rated  with  a  capital  of  less  than  $500.00 
with  ixo  credit  rating  whatever,  we  are  obliged  to  ask  for 
special  reports  and  this  takes  usually  about  ten  days  to 
receive  the  report*. 

•'Yours  truly,     Allen  Bros.  Oo." 

"Leo  Wolfson,  Esq.,  Dallas,  Texas — Dear  Sir:  In  re- 
gard to  your  favor  of  the  9th  inst.  suggesting  that  we 
furnish  you  with  authority  to  make  application  to  the 
Mercantile  Agencies  in  order  to  expedite  matters  would 
say  that  all  merchants  having  any  rating  of  $500. 00  or  over 
receive  the  powder  without  any  further  investigation,  and 
as  no  doubt  a  large  portion  of  your  orders  will  be  taken 
from  merchants  who  are  better  fixed  than  this,  there  would 
be  many  requests  for  special  reports,  all  of  which  cost 
money  and  which  will  be  necessary  to  be  had.  In  view  of 
this  fact  we  do  not  think  it  would  be  advisable  to  do  as. 
you  suggest  and  on  the  small  merchants  who  have  no  rat- 
i  ng  whatever,  we  assure  you  we  will  expedite  matters  as 
rapidly  as  circumstances  will  permit. 

"Yours  truly,        Allen  Bros.  Co.'' 

Defendant  denied  on  information  and  belief  the 
genuineness  of  the  signatures  to  the  orders  in  controversy* 
It  admitted  the  receipt  of  what  purported  to  be  one 
hundred  and  twenty-one  of  these  orders,  says  that  twelve 
or  thirteen  were  countermanded  by  the  parties  who  gave 
them,  and  that  none  of  the  others  were  accepted  by  them* 
It  denies  that  it  willfully,  arbitrarily,  and  without  cause 


460  WoLPSON  V.  Allbn  15R08.  Ca  [120  Iowa 

refufled  to  accept  the  orders,  and  says  that  they  were 
rejected  because  the  parties  did  not  have  suflBcient  credit 
rating.  The  catje  was  submitted  to  the  jury  on  the  theory 
that  plaintiff  should  show  that  he  forwarded  to  defendant 
genuine  orders  for  at  least  a  carload — one  hundred  barrels 
—of  baking  powder,  which  were  received  by  it;  that  they 
were  from  reputable  and  financially  responsible  merchants, 
willing  and  able  to  pay  for  the  goods;  that  defendant  ac« 
cepted  these  orders,  or  arbitrarily,  wantonly,  willfully, 
and  without  just  cause,  refused  to  accept  and  ship  the 
same;  and  that  of  the  orders  accepted  by  defendants  those 
from  purchasers  having  a  rating  of  $600  or  over,  and  from 
purchasers  not  having  such  a  rating  which  were  rejected 
in  bad  faith,  there  must  have  been  one  hundred  in  order 
to  entitle  plaintiff  to  recover  anything. 

The  contract  provides  that  plaintiff  is  to  have  a  com- 
mission  on  orders  which    "defendants    may  accept  and 
fihip.''   This  is  a  valid  agreement,  and,  in  the  absence  of  a 
f.  Commission    showiug  of  fraud  or  bad  faith  on  defendant's 
^j>^*       V^^^  plaintiff  was  not  entitled  to  a  commis- 
ordeM.  g.^^  ^^  ^^y  orders  taken  by  him  which  were 

not  accepted  and  shipped.     Walker  v.   Tirrellj  101  Mass. 
257  (8  Am.  Eep.  862);  Sanderson  v.  Tinkham^  88.Iowa,  446. 
It  is  a  time-honored  maxim  that  no  man  shall  take 
•  advantage  of  his  own  wrong;  but  in  a  case  like  the  pres- 
ent, where  a  large  discretion  is  vested  in  him  who  is  to 
2.  commissions:  *^*»  *^®  evidence  as  to  bad  faith  or  wrong 
^ndl^i:^^    motive  must  be  clear  and  satisfactory.     As 
evidence.       bearing  on  this    question,   the  letters  from 
which  we  have  quoted  were  unquestionably  admissible, 
and  plaintiff,  in  so  far  as  this  appeal  is  concerned,  may 
properly  insist  that  crders  from  all  persons  having  a  credit 
rating  of  $500  or  more  should  be  counted  as  accepted. 

But  this  credit  rating  must  have  been  one  known  to 
and  in  use  by  the  defendant,  and  not  some  private  rating 
or  financial  standing  procured  by   and   known   only   to 
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plaintiff.  The  parties  evidently  had  in  mind  the  well- 
known  agencies,  such  as  Dun's  and  Bradstreet's;  indeed, 
the  evidence  leaves  no  doubt  whatever  on  this  subject.  As 
to  orders  from  parties  having  a  less  rating  than  $500,  the 
defendant  undoubtedly  had  a  wide  discretion  about  ac- 
cepting them,  and  according  to  the  letters  on  which  plain- 
tiff relies  it  was  privileged  to,  and  in  fact  undertook  to, 
procure  special  reports,  and  on  the  strength  of  these  reports 
to  give  credit  or  not,  as  it  saw  fit,  so  long  as  it  acted  in 
good  faith.  Of  the  orders  in  dispute  ninety-two  had  a 
rating  of  less  than  $500.  Ten  of  the  one  hundred  and 
thirty-eight  orders  were  canceled  by  the  parties  making 
them  before  acceptance  by  the  defendant.  So  that  at 
most  but  thirty-six  orders  met  the  requirement  exacted  by 
the  defendant  in  its  correspondence.  To  meet  this  situa- 
tion, plaintiff  and  another  witness  were  placed  on  the 
stand  to  show  that  the  parties  from  whom  the  orders  were 
taken  had  a  commercial  standing  entitling  them  to  credit 
for  the  amount  of  their  orders.  Much  of  this  evidence  was 
of  no  value  whatever,  as  the  witnesses  did  not  know  the 
parties,  had  never  been  in  the  towns  where  their  business 
was  carried  on,  and  knew  nothing  of  their  financial  worth 
or  standing  except  as  gathered  from  commercial  tiravelers 
or  from  local  trade  journals.  The  parties  had  no  rating  in 
the  reports  of  the  well-recognized  agencies,  and  defendant, 
in  so  far  as  shown,  had  no  knowledge  or  notice  of  their 
standing  except  as  gathered  from  special  reports  received 
by  them  from  the  Dun  and  Bradstreet  Agencies.  In  other 
words,  defendant  did  not,  so  far  as  shown,  have  any 
knowledge  of  the  information  which  plaintiff  says  he  ob- 
tained as  to  the  repsonsibility  of  the  parties  who  made  the 
orders.  Surely,  this  private  information  obtained  by  him, 
and  of  which  defendant  had  no  notice,  should  not  alone 
be  considered  as  evidence  of  bad  faith  on  the  defendant's 
part  The  evidence,  if  admissible  at  all,  tended  to  prove 
that  in  some  instances  the  parties  may  have  been  entitled 
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to  credit  for  the  amount  of  their  orders,  hut  this  alone 
would  not  make  out  a  case  of  b&d  faith  on  the  part  of  de- 
fendant in  rejecting  them. 

Moreover,  much  of  the  testimony  given  by  these  wit- 
nesses was  incompetent,  and  the  objections  thereto  should 
have  been  sustained.     The  witnesses  were  not  asked  as  to 
3   pi^'ANciAL     tli^ir  knowledge  of  the  financial  standing  of 
J^^."'"    the  parties  whose  order  were  taken,  but  as  to 
denceof.        their  reputation.  This  was  improper.   Shsldon 
V.  RooU  16  Pick.  667  (28  Am.  Dec.  266);  Hall  v.  BalUm^ 
58  Iowa,  586;  Iselin  v.  Peckj  2  Rob.    629.     In  L€^  v. 
Ko89uth  Co.^  106  Iowa,  28,  after  reviewing  the  authori- 
ties,   we  held  that  a  witness  who  had  made  an  investiga- 
tion   as    to  the  of  amount  of    property    possessed    by 
another  might  testify  that  such  other  had  no  property  out  of 
which  a  bill  might  be  collected;  but  we  expressly  affirmed 
the  rule  that  a  witness  who  had  no  knowledge  except  that 
gained  from  general  reputation  or  other  hearsay  sources 
could  not  testify  as  to  the  financial  condition  of  another. 
Of  course  one  who  knows  the  facts  may  testify  as  to  solv- 
ency or  insolvency.    Hard  v.  Brovm^  18  Vt.  87.     But  such 
conclusion  cannot  be  based  on  ipere  hearsay.     Martin  v. 
Meyer^  112  Ala.  620  (20  South.  Rep.  968).      We  need  not 
set  out  all  the  rulings  which  offended  against  these  princi- 
ples.    A  few  sample  questions  will  suffice  to  show  the 
errors  of  the  trial  court:    "Q.     Taking  into  consideration 
the  business  transaction  you  had  with  Ralen  A  Son,  the 
terms  of  sale,  the  amount  of  sale,  I  wish  you  would  state 
whether  or  not,  in  your  opinion,  Ralen  <fe  Oo.  had  com- 
mercial standing  entitling  them  to  a  credit  of  |1S. 75.**  '  Q. 
Now,  taking  into  consideration  the  sale  to  them — the  con- 
signments providing  that  they  should  have  all  sold  within 
a  period  of  four  months  and  return  all  unsold,  the  value 
of  the  consignment  being  $18.76 — considering  the  number 
of  cans  of  baking  powder,  you  may  state  whether  these 
men  at  that  particular  time  were  entitled  to  consignment 
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upon  credit."  "Q.  Examine  Schedule  A  [the  list  of 
names],  and  state  whether  or  not  the  contracts  or  orders 
of  the  parties  for  merchandise,  and  payment  of  money  in 
sums  not  exceeding  $19.60  in  any  one  instance,  executed 
by  parties  or  merchants  whose  names  appear  in  Schedule 
A,  possessed  any  value,  and,  if  so,  state  fully  what  value 
they  possessed  during  the  months  of  June,  July,  and 
August,  1889.'*  These  questions  were  also  erroneous  in 
that  they  permitted  the  witnesses  to  usurp  the  func- 
tions of  the  jury;  and  the  last  one  was  clearly  im- 
proper, and  irrelevant  to  any  of  the  issues  in  the  case.  It 
was  not  a  question  as  to  the  value  of  the  orders  obtained 
by  the  plaintiff,  but  of  defendant's  good  faith  in  refusing 
to  accept,  them  because  they  were  from  parties  having  a 
<;redit  rating  of  less  than  $500. 

II.     Under  the  instructions  given  by  the  trial  court, 
plaintiff  was  not  entitled  to  recover  unless  he  showed  in 
the    aggregate  one  hundred  orders,  made  up  of  orders 
4.  SAi^:  car      accoptod  by  defendant,  orders  from  parties 
b?Ain^f      having  a  rating  of  $500  or  over,  and   orders 
proof-  from  parties  having  less  than    that   rating, 

which  were  rejected  by  defendants  in  bad  faith.  This 
plaintiff  failed  to  do.  The  burden  was  upon  him,  in 
view  of  the  terms  of  the  contract,  to  show  bad  faith 
of  the  defendant  in  refusing  to  accept  orders,  and  this, 
we  think,  he  failed  to  do.  The  evidence  is  undis- 
puted that  defendant  in  good  faith  attempted  to  find  out 
the  responsibility  of  those  men  who  sent  in  orders  whose 
rating  was  le^s  than  $500,  and  that  it  rejected  many  of 
them  because  the  parties  were  not  entitled  to  credit. 
Plaintiff  argues  that  defendant  refused  to  fill  the  orders 
because  it  was  unable  to  supply  the  goods,  but  this  is  not 
sustained  by  the  record.  Our  conclusions  as  to  the  law  of 
the  case  do  not  exactly  accord  with  those  of  the  trial  court, 
as  will  be  observed  from  what  we  have  heretofore  stated, 
but  conceding,  for  the  purposes  of  this  opinion,  that  the 
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charge  correctly  gave  the  law,  still  there  was  error  in  over- 
ruling the  motion  for  a  new  trial  for  two  reasons:  First, 
because  plaintiff  did  not  establish  the  acceptance  or  rejec- 
tion of  at  least  one  hundred  orders,  which  should  have 
been  accepted;  and,  second,  because  there  was  no  suflScient 
evidence  of  bad  faith  on  the  part  of  the  defendant  in 
rejecting  the  orders.  The  contract  was  perfectly  legal, 
and  there  were  doubtless  good  reasons  for  reserving  to 
defendant  the  right  to  accept  the  orders  and  to  ship  the 
goods.  Plaintiff  might  have  required  a  stipulation  that 
defendant  assign  some  good  reason  for  not  accepting  the 
orders  and  shipping  the  goods,  but  he  did  not  see  fit  to  do 
so.  Consequently  he  took  the  risk  of  satisfying  defendant 
as  to  the  propriety  of  accepting  the  orders,  and  so  long  as 
defendant  acted  m  good  faith  plaintiff  had  no  cause  for 
complaint.  A  large  discretion  was  necessarily  vested  in 
the  defendant,  for  it  was  not  only  parting  with  its  proper- 
ty, but  also  obligating  itself  to  pay  a  commission  on  goods 
sold.  In  such  a  case  the  evidence  as  to  bad  faith  should 
be  sufficient  not  only  to  overcome  the  presumption  of  good 
motives  and  honest  intent-,  but  clearly  show  arbitrary  and 
willful  misconduct  on  defendant's  part.  The  case  must 
also  be  reversed  because  of  errors  in  the  admission  of 
testimony. — Reversed. 


Adel  League  v.  Olaus  Ehmke,  Appellant. 

ffi^  408         Intoxicating  Liquor:    crvUi  l>AMAaES :      burden  of  proof.      In  an 
120  4g.j  1     action  by  the  wife  for  damages  for  the  sale  of  liquor  to  her 

'^^  losi  husband,  where   the  seller  relies  as  a  defense  on  a  compliance 

with  the  mulct  law»  he  has  the  burden  of  alleging  and  prov- 
ing such  compliance. 

Defense  of  Lawful  Sale:  submission  of:  when  not  rbquibbd. 
%  In  an  action  for  damages  for  the  sale  of  liquor,  where  there  is 
no  evidence  that  defendant  was  lawfully  selling  under  the 
mulct  law,  the  court  is  not  required  to  submit  a  defense  made 
only  by  the  pleadings,  that  defendant  was  operating  under 
the  law. 
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Intoxication:  habit  of  DRiNKiNa:  instruction.  In  an  action 
8  under  Code,  sec^tion  2418,  an  instruction  that  if  defendant 
caused  or  contributed  to  the  habitual  intoxication  of  plaintiff's 
husband,  and  by  reason  thereof  plaintiff  was  injured  •  •  « 
she  is  entitled  to  recover,  but  if  defendant  merely  contributed 
to  the  habit  of  drinking,  without  intoxication,  but  leading  to 
the  habit  which  resulted  in  intoxication,  she  could  not  re« 
cover,  is  proper,  and  recognizes  the  distinction  between  caus- 
ing a  habit  and  causing  intoxication. 

Habitual  Intoxication:     alleqations:     instbuotion.     An  instruo- 

4  tion  authorizing  recovery  of  damages  by  the  wife,  caused  by 
the  husband's  habitual  intoxication  to  which  defendant  con- 
tributed, is  not  erroneous,  as  being  broader  than  the  allega- 
tions of  a  petition  charging  that  defendant  caused  the  habitual 
intoxication  of  plaintiff's  husband. 

Sale  to  Habitual  Drunkard:     uabilitt  for.     In  an  action  for  in- 

5  jury  caused  by  the  sale  of  liquor  to  a  habitual  drunkard,  an 
instruction  that  if  defendant  caused  or  contributed  to  the  con- 
tinuance of  the  habit  of  becoming  intoxicated,  or  being  hab- 
itually intoxicated  he  is  liable  so  far  as  his  acts  contributed 
thereto,  is  correct. 

Damages :     threats  rbsultino  from  intoxioation  :      instruction. 

6  In  an  action  by  the  wife  for  damages  for  the  sale  of  liquor  to 
the  husband,  an  instruction  that  if  defendant  contributed  to 
the  husband's  habitual  intoxication  of  which  the  particalar 
intoxication  at  the  time  he  threatened  plaintiff  with  bodily  in- 
jury was  a  part,  they  might  consider  injury  to  plaintiff's  health 
resulting  from  such  threats  in  estimating  her  damages,  was 
not  error. 

Prior  Intoxication:     admissibility  of  evidbncb.     In  an  action  by 

7  the  wife  for  the  sale  of  liquor  to  the  husband,  evidence  of  the 

extent  of  the  husband's  drinking  at  a  time  long  prior  to  that 
covered  by  the  action  is  immaterial. 

Evidence:     general  conduct:     non  expert  testdcont.     Evidence 

8  of  the  general  conduct  of  plaintiff's  husband  during  the  period 

covered  by  the  action,  and  an  opinion  as  to  intoxication  by  a 
nonexpert  who  details  the  facts,  are  properly  admissible. 

Appeal  from  Pottawattamie  District  Court. — Hon.  W.  R 
Green,  Judge. 

Monday,  May  18,  190a 
Vol.  120  Iowa.— 80. 
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Action  by  a  married  woman  to  recover  damages,  both 
actual  and  exemplary,  on  account  of  injuries  received  by 
reason  of  the  sale  of  intoxicating  liquors  by  defendant  to 
her  husband.  Verdict  for  plaintiff;  and  from  judgment 
thereon,  defendant  appeals. — AMrmed. 

A.  Z.  Preston  for  appellant. 

Willard  cfe  Willard  and  T.  S.  Lewis  for  appellee. 

MoOlain,  J. — In  presenting  the  issues  to  the  jury  the 
trial  court  did  not  instruct  with  reference  to  a  defense 
interposed  in  the  answer  that  defendant,  at  the  time  of 
the  alleged  sales  to  plaintiff's  husband,  was  carrying  on 
the  business  of  selling  liquor  under  the  provisions  of  the 
mulct  law,  and  the  failure  to  present  this  defense  to  the 
jury  is  assigned  as  error.  The  civil  liability  provisions  of 
the  intoxicating  liquor  law  were  first  enacted  in  1862  as 
chapter  47,  page  50,  of  the  Acts  of  the  Ninth  General  As- 
sembly, and  remained  unchanged  until  the  adoption  of 
the  present  Code  in  1897,  being  section  1557  of  the  Code 
of  1873.  The  commissioners  who  reported  the  present 
Oode  to  the  legislature  made  no  modification  in  the  sec- 
tion, save  by  way  of  the  elimination  of  tautology,  except 
to  insert  the  provision  as  to  giving,  so  that,  as  the  section 
was  reported,  one  who  should  give  liquor  to  another,  as 
well  as  one  who  should  sell,  would  be  liable  in  civil 
damages  for  injuries  resulting  therefrom.  In  adopting  the 
Oode,  however,  the  legislature  inserted  the  words  **  contrary 
to  the  provisions  of  this  chapter,*'  in  the  section  as  report- 
ed by  the  Oode  Oommission,  and  as  now  found  in  section 
2418  of  the  present  Oode.  It  is  to  be  borne  in  mind  that 
the  so-called  "mulct  law,"  now  embodied  in  sections  2482- 
2455  of  the  Oode,  was  first  enacted  in  1894,  as  chapter  62, 
page  63,  of  the  Acts  of  the  Twenty  Fifth  General  Assein- 
bly.  In  the  case  of  Carrier  v.  Bemsteiuy  104  Iowa,  572,  it 
was  held  that  compliance  with  the  mulct  law  on  the  part 
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of  the  seller  of  intoxicating  liquor  did  not  relieve  him  from 
civil  liability  for  injuries  to  a  wife  in  her  means  of  sup- 
port by  reason  of  sale  of  liquors  to  her  husband;  the  reason 
assigned  being  that  if  defendant,  as  alleged  in  the  peti- 
tion in  that  case,  sold  intoxicating  liquor  to  plaintiff's 
husband,  "causing  him  to  become  intoxicated,  idle,  profli- 
gate, and  neglectful  of  his  business,  and  so  as  to  impair 
him  in  body  and  mind,  and  to  render  him  unable  to  obtain 
remunerative  employment,  to  the  damage  of  plaintiff,'* 
he  violated  the  conditions  of  the  mulct  law,  and  the  fact 
that  he  was  conducting  his  business  in  general  under  the. 
mulct  law  would  not  constitute  a  defense.  But  this  deci- 
sion was  made  prior  to  the  adoption  of  the  present  Code, 
and  the  change  in  the  language  of  the  civil  liability  sec-" 
tion,  to  which  we  have  already  referred;  and  counsel  for 
defendant  now  contends  that  the  insertion  by  the  legisla- 
ture in  the  civil  liability  section  of  the  words  already 
quoted  obviated  the  effect  of  this  decision,  so  that  one  who 
complies  with  the  provisions  of  the  mulct  law,  as  it  is  now 
in  force,  and  does  not  sell  to  a  minor,  drunkard,  or  intox- 
icated person,  or  knoj^ingly  to  any  person  who  has  taken 
any  of  the  so-called  **cures"  for  drunkenness  (see  Code, 
section  2448,  paragrajih  10),  is  not  civilly  liable  for  any 
4.  Civil,  dam.     injury  resulting  to  the  wife  of  a  person  to 

as^et:  bur-  v       ^  ^ 

den  of  proof,  whom  such  sales  are  made.  But  the  diflBculty 
with  this  argument,  as  applied  to  the  present  case,  is  that 
it  does  not  appear  that  defendant  was  complying  with  the 
mulct  law  at  the  time  of  the  sales  made  to  plaintiff's  hus- 
band. The  seller  who  relies  on  compliance  with  the  mulct 
law  as  a  defense  against  any  liability  under  the  general 
provisions  of  the  statute  which  prohibit  the  selling  of 
liquors  for  use  as  a  beverage  has  the  burden  of  alleging 
and  proving  full  and  complete  compliance  with  the  condi- 
tions itnposed  by  the  mulct  law.  Ritchie  v.  Zalesky^  98 
Iowa,  589;  State  v.  Van  Vlietj  92  Iowa,  476;  State  v. 
Donahtie^  120  Iowa,  164. 
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In  the  ,  present  case  defendant  pleaded  compliance 

with  the  mulct  law  as  an  affirmative  defense,  but  by  oper* 

ation  of  law  such  allegations  were  denied  without  the 

a.  DBFBNSB  of    filing  of  a  reply  by  the  plaintiff  (Oode,  sec- 

aSbmiwIin'    tious  8576,   3622,  8648),    and    therefore  the 

of:  when  '  '  " 

not  required,  burden  of  proviug  compliance  with  the  mulct- 
law  was  upon  the  defendant.  There  was  no  evidence 
introduced  by  defendant  of  such  compliance,  except  the 
general  stat.ement  by  him  in  his  testimony  as  a  witness 
that  he  was  operating  under  the  mulct  law.  But  even  if 
he  was  operating  under  the  mulct  law,  the  sale  of  liquor 
by  him  to  plaintiff's  husband  would  be  unlawful,  if  not 
made  in  such  place  and  in  such  manner  and  to  such  person 
a6  the  mulct  law  authorizes.  The  defendant  did  not  at- 
tempt to  testify  as  a  witness,  nor  is  there  any  testimony 
to  show  that  the  provisions  of  the  mulct  law  as  to  the 
place  and  manner  of  sale,  and  the  person  to  whom  sales* 
were  made,  were  such  as  were  authorized.  The  court  did 
not  err,  therefore,  in  failing  to  submit  to  the  jury  the 
question  whether  the  sales  of  liquor  to  plaintiff's  husband 
were  lawful. 

Complaint  is  made  of  an  instructi&n  in  which  the  jury 

were  told  that  if  defendant  caused  or  contributed  to  the 

habitual  intoxication  of  plaintiff's  husband,  and  that  by 

3.  iMToxicA-      reason  thereof  the  plaintiff  was  injured  in 

2f  drii^^^    her  means  of  support,  defendant  would  be 

instniction.     jjj^JjJq  f^,.  actual  and    exemplary    damagea 

thereby  occasioned,  while  if  the  evidence  merely  showed 
that  defendant  contributed  to  the  habit  of  drinking  on  the 
part  of  plaintiff's  husband  without  intoxication,  but  lead*, 
ing  to  the  habit  of  drinking,  which  resulted  in  the  intoxi- 
cation, then  the  defendant  would  not  be  liable.  It  i& 
urged  that  to  cause  or  contribute  to  an  habitual  condition 
of  intoxication  does  not  give  rise  to  any  liability,  but  we 
think  this  view  is  erroneous.  The  section  of  the  Oode 
already  referred  to  as  furnishing  the  basis  for  tlua  actioa 
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expressly  provides  that  a  wife  who  shall  be  injured  in  her 
means  of  support  in  consequence  of  the  intoxication  of  her 
husband,  habitual  or  otherwise,  caused  by  the  defendant, 
shall  have  a  right  of  recovery.  It  is  plain  that  her  action 
is  not  limited  to  the  recovery  of  damages  resulting  from 
habitual  intoxication.  The  distinction  made  in  the  cases 
to  which  counsel  for  appellant  refers  is  between  causing 
or  contributing  to  a  habit  of  drinking,  which  ulti- 
mately results  in  an  liabitual  intoxication  not  directly 
-.caused  by  liquor  sold  by  the  defendant,  and  th« 
causing  of  such  habitual  intoxication  itself.  Minis  v. 
JShilepj  47  Iowa,  552;  Cox  v.  Newkirk^  78  Iowa,  42; 
Arnold  v.  Barkalo^o^  78  Iowa,  188.  This  distinction 
was  clearly  presented  to  the  jury  in  the  instructions 
given  in  this  case. 

As  to  the  claim  that  the  instruction  is  broader  than 
the  allegations  of  the  pelition,  in  that  it  allows  recovery 
by  plaintiff  for  damages  caused  by  habitual  intoxication 

4.  HAWTCAL  *^  which  defendant  contributed,  while  the 
iu^u^^f'  petition  alleges  only  that  defendant  caused 
iiwtruction.     {^^j^itnal  iutoxication,  it  is  sufficient  to  say 

that  it  is  without  merit.  One  who  contributes  to  an  injury 
in  such  a  way  as  to  render  himself  liable  therefor  to  that 
extent  causes  the  injury  complained  of.  That  the  liquor 
seller,  who  by  sales  of  liquor  contributes  to  such  an  injury, 
is  liable  therefor  to  the  extent  to  which  his  sales  caused 
the  injuries,  is  well  settled.  Woolheather  v.  Rialey^  88 
Iowa,  486;  Annis  v.  Shiley^  47  Iowa,  552;  Welch  v.  Jug^ 
enheimcr^  5C  Iowa,  11. 

Comx)lainti  U  made  of  an  instruction  as  to  the  meas- 
ure of  damages,  and  it  is  ufged  that  plaintiff  was  not 
entitled  to  recrivor  if,  prior  to  the  sale  of  liquor  to  her 

5.  SALMio         husband  by  defendant,  he  was  already  in  a 
d?tSlSrf;      ccndilion  of  habitual    intoxication,   and  on 
luwiuyfor.    ^^^^  eccount  was  not  furnishing  her  any  sup- 
port whatever.     U-  may  ho  true  that  if,  from  other  causes 
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than  his  habitual  intoxication,  he  was  not  furnishing 
plaintiff  any  support-,  a  subsequent  condition  of  habitual 
intoxication,  caused  by  defendant,  would  not  entitle  her 
.  to  recover  in  general  the  support  from  her  husband  to 
which  she  was  entitled.  Belliaon  v.  Apland^  115  Iowa, 
599.  But  if  the  prior  failure  to  furnish  support  was  due 
to  habitual  intoxication,  and  this  condition  was  caused  to 
continue  by  sales  of  liquor  by  defendant,  then  plaintiff  is 
.entitled  to  recover.  A  condition  of  habitual  intoxication 
*  does  not  continue  without  such  continuance  is  caused  or 
contributed  to  by  further  sales  of  liquor;  and  if  the  only 
reason  why  plaintiff's  husband  did  not  furnish  her  support 
was  a  condition  of  habitual  intoxication,  then  plaintiff 
may  recover  the  damages  resulting  from  the  continuance 
of  this  condition  by  reason  of  defendant's  acts.  And  this 
is  what  the  jury  were  told  by  the  instructions.  It  appears 
that  until  plaintifl's  husband  formed  the  habit  of  becom- 
ing intoxicated  he  provided  fully  and  satisfactorily  for  the 
support  of  his  wife,  and  the  jury  were  justified  in  finding 
that  he  would  have  done  so  during  the  time  covered  by 
this  action,  had  not  this  habit  of  intoxication  been  contin- 
ued by  reason  of  the  sales  to  him  of  intoxicating  liquor. 
Therefore,  if  defendant  caused  or  contributed  to  the  con- 
tinuance of  the  habit  of  becoming  intoxicated,  or  being 
habitually  intoxicated,  he  is  liable  so  far  as  his  acts  caused 
or  contributed  to  the  injury.  Woolheather  v,  Bisley^  88 
Iowa,  486;  Su^  v.  Aultman^  69  Iowa,  71.  If  the  defend- 
ant claimed  that  other  causes  than  that  of  habitual  intox- 
ication had  interfered  with  the  ability  of  plaintiff's  hus- 
band to  support  her,  he  could  have  had  the  jury's  attention 
specially  directed  to  such  matters  by  an  additional  instruc- 
tion, had  he  asked  it,  but  no  such  instruction  was  asked. 
Another  assignment  of  error  is  based  on  an  instruction 
allowing  the  jury  to  take  into  consideration,  in  measuring 
plaintiff's  damages,  injury  to  plaintiff's  health  resulting 
from  threats  of  great  bodily  injur}'  made  to  her,  or  in  her 
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presence  to  their  children,  by  her  husband    while  in  an 

6.  damages:      intoxicated  condition.     It  is  urged  that,  in 

suiting  from  the  abseuce  of  evidence  that  the  particular 

intoxication: 

instrncuon.  fit  of  iutoxicatiou  duriug  which,  these 
threats  were  made  was  caused  or  contributed  to  by  de- 
fendant, then  defendant  would  not  be  liable  for  this 
injury.  But  under  the  instruction  given  the  jury  was  not 
to  take  into  account  this  element  of  damage  unless  it 
should  find  that  defendant  contributed  to  a  state  of  habit- 
ual intoxication  of  which  the  particular  intoxication  at 
the  time  was  a  part.  We  think  there  was  no  error  in 
this  portion  of  the  charge.  If  a  state  of  habitual  intoxi- 
cation existed,  caused  or  contributed  to  by  defendant, 
then  certainly  acts  of  violence  on  the  part  of  plaintiff's 
husband,  due  to  such  habitual  intoxication,  and  resulting 
from  a  particular  fit  of  intoxication,  which  was  a  part  of 
it,  would  be  chargeable  to  defendant,  to  the  extent  to 
which  he  had  contributed  to  such  habitual  condition.  It 
would  not  do  to  say  that  defendant  could  cause  or  contrib- 
ute to  a  condition  of  habitual  intoxication,  and  at  the 
same  time  escape  any  liability  for  the  specific  acts  at  a 
particular  time  caused  thereby,  merely  because  the  fit  of 
intoxication  during  which  the  acts  were  done  was  the  im- 
mediate result  of  liquor  procured  from  some  other  person. 
We  need  not  discuss  at  length  other  assignments,  such 
as  that  the  verdict  was  without  support  in  the  evidencie, 
that  the  damages  allowed  were  excessive,  and  that  the 
verdict  was  the  result  of  passion  and  prejudice.  An  ex- 
amination of  the  record  does  not  sustain  these  assignments. 
As  to  an  assignment  of  alleged  error  in  admitting  testi- 
mony as  to  the  extent  of  the  husband's  drinking  at  a  time 
y  Prior  intox-  ^^^S  prior  to  the  poriod  covered  by  th^s 
SSi?tdiity"of  action,  it  is  sufficient  to  say  that  the  objection 
evidence  of.  g^gtained  ou  the  ground  that  such  evidence 
was  irrelevant  and  immaterial,  was  well  taken.  It  does 
not  follow,  because  the  husband  was  a  hard  drinker  at  a 
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previous  time,  that  he  would  have  continued  to  be  a  hard 
drinker  at  the  time  covered  by  this  action '  if  defendant 
had  not  sold  him  liquor.  And  as  already  pointed  out,  the 
fact  that  by  reason  of  habitual  intoxication  he  had  failed 
in  former  years  to  furnish  proper  support  to  the  plaintiff 
would  not  defeat  recovery  by  plaintiff  for  his  failure  to 
furnish  support  by  reason  of  habitual  intoxication  induced 
by  defendant's  pales. 

Objections  to  questions  propounded  to  witnesses  for 

plaintiff  as  to  the  general  condition  of  plaintiff's  husband 

with  reference  to  intoxication  during  the  period  covered 

s.  bviobncb:     by  this  action,  and  as  to  threats  of  personal 

dwf:  non-      violonco  towards  his  children  in  the  presence 

expert  tc«ti-         *        ,    .       .^  ,  •    ,     , 

mony.  of  plaintiff,   wore  properly  overruled.      An 

opinion  as  to  an  intoxicated  condition  may  be  given  by  one 
not  an  expert  who  details  the  facts,  and,  as  already 
indicated,  violent  conduct  resulting  from  habitual  intoxi- 
cation, so  far  as  it  was  likely  to  affect  the  plaintiff,  might 
properly  be  shown. 

We  have  considered  all  the  material  assignments  of 
error,  and,  finding  them  to  be  without  merit,  the  judg- 
ment  of  the  trial  court  is  affirmed. 


139    m       G.    8.    Kringlb    v.    Julia  Rhomberg,    O.    Q.    Kringle, 

Appellant,  et  aL 

Resulting  Trust:     parole  bvidbnob  to  establish:     Were  the  title 

1  to  real  property  purchased  in  a  partnership  transaction  is  taken 
in  the  name  of  one  of  the  partners,  there  is  a  resulting  trust 
ill  fjivor  of  the  partnership  which  may  be  shown  by  i>arol,  so 
that  the  same  may  be  charged  with  the  interest  of  the  part- 
nership. 

Conveyance  by  Trustee:     bona  FmB  purohasbr:    Where  a  trustee 

2  conveys  property  in  violation  of  the  trust,  the  grantee  will 
acquire  no  title  unless  he  is  a  purchaier  for  value  without 
notice  of  the  trust. 
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Parties:     substitution  op.      Where  a  party  to  an  action  makes  tn 
8     assignment,  it  is  not  necessary  to  snbstitnte  the  assignee,  nor 
has  the  other  party  a  right  to  insist  on  such  substitution. 

Appeal  from  Duhitque  District  Court, — Hon.   M.    0.  Mat- 
thews, Judge. 

Thursday,  May  19,  190a 

Action  for  partition  of  two  certain  parcels  of  real 
property,  in  which  plaintiff  claims  an  undivided  half  in t-er- 
•est  by  conveyance  from  defendants  O.  Q.  Kringle  and  Ellen 
M.  Kringle,  his  wife;  alleging  that  the  other  undivided  half 
is  the  property  of  defendant  Julia  Rhomberg.  D.  Rhomberg 
is  made  defendant  as  the  husband  of  Julia  Rhomberg;  also 
:as  claiming  some  interest  under  a  deed  executed  by  O.  G. 
Eringle  to  him  as  trustee.     The  defendants  Julia  Rhom- 
berg and  D.  Rhomberg  deny  the  title  of  plaintiff,  alleging 
that  the  conveyance  to  him  by  O.  Q.  Kingle  was  without 
-consideration,  and  was  executed  and  accepted  with  the 
fraudulent  purpose  of  defeating  the  claims  of  creditors, 
and  especially  the  claim  of  one  Maria  Eunz  for  about 
$1,250,  unpaid  purchase  money;  and  they  ask  that  plain- 
tiff's petition  be  dismissed  as  to  them,  and  that  O.   G. 
Eringle  and  his  wife,  £llen  M.  Eringle,  and  Maria  Eunz 
be  made  parties  defendant.     Maria  E!unz,  having  been 
made  party  defendant,  filed  a  cross-petition  against  plain- 
tiff and  O.  G.  Eringle 'and  wife,  alleging  that  the  firm  of 
Walker  <fe  Rhomberg  advanced  the  purchase  price  of  the 
parcels  of  real  property  described  in  plaintiff^s  petition, 
which  real  property  was  purchased  in  partnership  by  the 
firm  of  Walker  <fe  Rhomberg  and  O.   G.  Eringle,  and  that 
Walker  &  Rhomberg  were  to  have  a  lien  thereon  for  such 
purchase  price  and  advances  made  by  them  on  account  of 
the  holding  and  selling  of  such  property,  and  that  the 
proceeds,  after  repayment  to  them  of  the  purchase  price 
and  advances,  should  be  divided  equally  between  said  firm 
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and  said  O.  G.  Eringle.     Maria  Kunz  further  alleged  that* 
the  claim  of  said  Walker  &  Rhomberg  for  purchase  price 
and  advances  had  been  assigned  to  her  as  security  for  a. 
claim  of  $10,000  which  she  held  against  said  firm,  and  thai 
the  conveyance  of  O.  G.  Kringle  and  wife  to  plaintiff  wa» 
fraudulent,  and  asked  that  she  have  judgment  against  O.  G. 
Kringle  for  the  amount  due  from  him  to  Walker  &  Rhom- 
berg on  account  of  purchase  money  and  advances,  and  that 
the  claim  be  declared  a  lien  on  the  premises.    To  this  cross- 
petition  O.  G.  Kringle  pleaded  the  statute  of  limitations 
and  a  discharge  in  bankruptcy,  and  Maria  Kunz  replied 
that  the  claim  arose  out  of  fraud,  and  was  not  discharged 
by  the  bankruptcy  proceeding.     In  the  decree  the  court 
affirmed  the  shares  of  plaintiff  and  Julia  Rhomberg,  as- 
set out  in  plaintiff's  petition,  and  ordered  partition  ac- 
cordingly, and  on  the  cross- petition  rendered  judgment  in 
favor  of  Maria  Kunz  against  O.  G.  Kringle  for  $1,645.  O. 
G.  Kringle  appeals  from  the  judgment  against  him  on  the- 
cross- petition.     Julia  Rhomberg,  D.  Rhomberg,  and  Maria 
Kunz  appeal  from  the  decree  so  far  as  it  is  in  favor  of 
plaintiff — Reversed. 

E.  W.  Stewart  and  P,  S.  Webster  for  appellantiS  O. 
G.  Kringle,  Ellen  M.  Kringle,  and  G.  S.  Kringle. 

McCarthy^  Kenline  c&  Roedell  for  Marie  Kunz,  Julia 
Rhomberg,  and  D.  Rhomberg. 

McOlain,  J. — ^^From  the  foregoing  statement,  it  is  evi- 
dent that  the  issues  in  this  case  are  various  and  complex ; 
but  in  truth  the  statement  is  very  inadequate  as  a  pre- 
sentation of  the  pleadings,  the  abstract  of  which  covers 
twenty-two  printed  pages.  Many  questions  of  controversy 
appear  in  the  record  and  arguments  of  counsel,  not  in  any 
way  suggested  by  this  brief  outline,  but  necessarily  in- 
volved in    determining    the    correctness  of  the  decree^ 
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This  much  is  said,  not  by  way  of  complaint,  but  in  explan- 
ation of  the  difficulty  we  experience  in  stating  the  grounds 
on  which  our  conclusions  are  based,  and  especially  by  way 
of  explanation  of  the  anomaly  of  a  decree  in  partition 
proceedings  awarding  a  judgment  in  favor  of  one  who  was 
not  a  party  to  the  original  proceeding,  against  another 
who  not  only  was  not  an  original  party,  but  does  not  claim 
any  interest  whatever  in  the  property  to  be  partitioned, 
which  judgment  is  not  made  a  lien  on  the  property,  or  any 
interest  in  it,  but  is  purely  personal  and  based  on  fraud; 
and  this  anomalous  result  has  been  reached  notwithstand- 
ing the  provisions  of  Code,  section  4240,  which  seems  to 
have  been  designed  to  prevent  the  joinder  of  another  cause 
of  action,  or  the  interposition  by  way  of  counterclaim  of 
any  claim  for  the  recovery  of  a  personal  judgment  in  a 
partition  proceeding.  If  the  rules  of  pleading  had  been 
adhered  to  in  this  case,  the  issues  would  have  been  much 
simpler  and  more  intelligible,  not  only  to  this  court,  but 
probably  to  the  trial  court.  However,  no  objection  was 
made  in  the  court  below  to  misjoinder  or  improper  inter- 
position of  a  new  cause  of  action  by  counterclaim  or  cros:- 
petition  until  the  close  of  the  evidence,  and  therefore,  if 
there  was  any  cause  of  complaint  on  any  such  ground,  the 
objection  was  made  too  late. 

There  seems  to  be  no  dispute  as  to  the  fact  that  plain- 
tiff had,  when  the  decree  was  rendered,  the  legal  or  ap- 
parent title  by  conveyance  from  O.  G.  and  E.  M.  Kringle 
to  an  undivided  half  interest  in  the  premises  described  in 
his  petition;  and  in  considering  the  correctness  of  the 
decree,  so  far  as  it  confirmed  the  interest  claimed  by  him, 
it  will  only  be  necessary  to  notice  the  objections  made  to 
his  title.  Wo  shall  indicate  but  briefly  our  conclusions, 
realizing  that  those  not  familiar  with  the  record  will  feel 
but  slight  interest  in  the  details  of  the  case,  and  that  the 
parties  directly  interested  will  appreciate  the  bearing  of 
our  conclusions  without  elaborate  explanation. 
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In  pursuance  of  some  partnership  arrangement  be- 
tween O.  Q.  Kringle  and  th^  firm  of  Walker  &  Rhomberg, 
the  two  tracts  of  land  situated  in  the  city  of  Dubuque, 
described  in  plaintiflF's  petition,  were  acquired  in  1891  by 
distinct  transactions;  title  to  one  being  taken  in  the  name 
of  O.  G.  Kringle,  and  title  to  the  other  in  that  of  Julia 
Rhomberg.  One  tract  may  be  called  the  "Sullivan 
Tract,"  afterwards  known  as  "Rose  Hill  Addition";  the 
other,  the  "Tibey  Lots"  or  the  "Quarry."  On  April  8, 
1898,  O.  Q.  Kringle  executed  to  D.  Rhomberg,  trustee,  a 
warranty  deed  for  an  undivided  half  interest  in  the  entire 
property,  but  on  August  26,  1898,  with  D.  Rhomberg  and 
one  Tschirgi,  he  executed  a  declaration  that  this  deed  was 
made  to  secure  Tschirgi  on  account  of  a  joint  indebtedness 
of  himself  and  Tschirgi  to  Walker  &  Rhomberg,  for  which 
Tschirgi  had  mortgaged  his  own  property.  A  deed  of  D. 
Rhomberg,  trustee,  and  D.  Rhomberg  and  Julia  Rhom- 
berg in  their  own  right  to  O.  Q.  Kringle,  executed  May  14, 
1896,  purports  to  bs  a  correction  of  this  trust  deed  of  April 
8,  1893,  so  as  to  protect  O.  G.  Kringle  and  his  wife  against 
any  liability  under  the  trust  deed  for  certain  mineral 
rights  in  the  property,  which  had  been  reserved  in  the 
original  conveyance  of  the  Sullivan  tract,  and  also  to  re- 
lieve them  from  liability  under  such  conveyance  for  back 
taxes.  On  January  22,  1898,  Julia  Rhomberg  and  D. 
Rhomberg  executed  to  Ellen  M.  Kringle  a  quit  claim  deed 
to  an  undivided  one-half  of  the  entire  property  described 
in  the  plaintiff's  petition,  with  the  recital  that  such  deed 
was  given  in  lieu  of  a  former  deed  which  had  been  lost; 
and  D.  Rhomberg,  in  his  testimony,  explains  this  transac- 
tion as  intended  simply  to  make  good  the  title  of  O.  G. 
Kringle  and  wife  to  an  undivided  one-half  interest  in  the 
Tibey  lots,  which  had  been  included  with  the  other  prop- 
erty in  the  trust  deed  to  D.  Rhomberg,  without  any  legal 
title  having  been  in  Kringle  at  that  time.  This  explana- 
tion  seems  to  be  satisfactorv  and  uncontroverted.      While 
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it  is  true  that  this  conveyance  was  to  Ellen  M.  Kringle 
instead  of  to  O.  Q.  Kringle,  it  appears  that  at  this  time  0» 
Q.  Kringle  was  insolvent  and  heavily  indebted,  and  was 
doing  business  in  his  wife's  name;  and,  no  doubt,  it  was 
thought  to  be  necessary  to  thus  protect  her  against  liability- 
There  was  no  consideration  proceeding  from  Ellen  M. 
Kringle  for  this  conveyance.  On  May  20,  1899,  Tschirgi 
released  to  O.  G.  Kringle  all  his  interest  under  the  trust 
deed  of  April  8,  1898,  and  the  declaration  of  the  purpose 
thereof  made  August  26,  1893,  as  already  explained.  It 
has  been  necessary  to  refer  to  this  trust  deed  and  the 
other  instrum*ents  relating  to  the  same  transaction  to  clear 
the  case  of  confusion  resulting  from  their  injection  into 
the  record.  If  we  are  correct  in  our  conclusions,  these 
instruments  have  no  bearing  on  the  rights  of  the  parties  to 
the  present  controversy,  and  no  further  reference  will  be 
made  to  them. 

The  first  transaction  of  significance  in  the  case,  after 
the  acquisition  of  the  title  to  the  premises  in  1891 — the 
conveyance  to  the  Sullivan  tract  being  taken  in  the  name 
of  O.  G.  Kringle,  and  that  of  the  Tibey  lots  ih  the  name 
of  Julia  Rhomberg,  as  already  stated — was  a  warranty 
deed  on  November  18,  1898,  by  O.  G.  Kringle  and  wife  to 
Julia  Rhomberg,  conveying  an  undivided  one-half  of  Rose 
Hill  addition,  which  conveyance  was  on  December  27, 
1898,  corrected  by  a  quit  claim  deed  by  the  same  grantors 
to  the  same  grantee.  As  the  trust  of  April  8,  1898,  to  D. 
Rhomberg  for  an  undivided  half  had  previously  been 
executed,  it  may,  perhaps,  have  been  the  intention  in  mak- 
ing this  conveyance  to  place  the  balance  of  O.  G.  Kringle's 
apparent  interest  in  Rose  Hill  addition  in  Julia  Rhomberg, 
who  already  had  title  to  the  Tibey  lots,  and  thus  practi- 
cally wind  up  any  partnership  relation  existing  between 
Walker  <fe  Rhomberg  and  O.  G.  Kringle.  That  this  was 
the  intention  seems  to  be  indicated  by  an  instrument 
executed  on  December  28,  1898,  in  which  O.   G.  Kringle 
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acknowledges  that  Walker  ft  Rhomberg  had  fully  settled 
with  him  for  all  real  estate  he  theretofore  owned  in  part- 
nership with  them,  agreeing  to  execute  quitclaim  deeds  to 
any  and  all  such  pieces,  whenever  asked  for  by  said 
Walker  <fe  Rhomberg,  for  any  equity  he  might  have  there- 
tofore had  in  the  pieces  owned  by  them  in  common  and 
undivided,  ''and  which  now  stand  in  the  names  of  D. 
Rhomberg,  J.  Rhomberg,  Julia  Rhomberg,*'  etc.,  "ol 
record.''  On  the  same  date,  in  an  instrument  executed  by 
Walker  &  Rhomberg,  it  is  recited  that  "in  settlement  of 
the  purchase  price  of  the  real  estate  sold  by  O.  G.  Kringle 
to  D.  Rhomberg  and  J.  Rhomberg,"  etc.,  "he,  the  said 
Kringle,  is  to  get  his  account  with  Walker  &  Rhomberg 
balanced,  including  his  liability  in  the  account  of  Tschirgi 
and  Kringle  to  Walker  &  Rhomberg. '^  It  appears  that 
this  last  instrument  was  the  one  produced  by  O,  Q.  Kringle 
to  Tschirgi  in  order  to  secure  the  satisfaction  by  Tschirgi 
of  the  trust  deed  made  for  his  benefit  to  D.  Rhomberg  on 
April  8,  1893.  We  have  not  noticed  the  contradiction  in 
the  evidence  as  to  the  source  from  which  the  money  was 
derived  with  which  the  property  was  originally  bought,  and 
we  need  not  decide  whether  the  entire  purchase  price  was 
advanced  by  Walker  &  Rhomberg  under  an  agreement 
that  Kringle  should  have  a  one-half  interest  in  the  profits 
after  the  entire  purchase  price  and  other  advances  by 
Walker  &  Rhomberg  were  satisfied,  with  interest,  or 
whether  O.  Q.  Kringle  paid  Walker  &  Rhomberg  at  the 
time  one-half  the  purchase  price,  and  thereby  became  the 
real  owner  of  a  one-half  interest,  subject  only  to  liability 
for  advances  subsequently  made  by  Walker  &  Rhomberg 
in  caring  for  the  property.  It  is  unnecessary  to  cite 
authorities  in  support  of  the  proposition  that,  where  title 
to  real  property  purchased  in  a  partnership  transaction  is 
I.  REST7LTXNO  ^^^^^  ^^  ^^6  uamo  of  one  of  the  partners, 
e^SnoJt?  there  is  a  resulting  trust  in  favor  of  the  part- 
Mtabhsh.       nership,  which  may  be  established  by  parol 


May  1908]  Eringle  v.  Rhomberg.  479 

evidence,  so  that  the  title  in  the  one  partner  may  be 
•charged  with  the  interest  of  the  partnership.  If  Walker 
A  Rhomberg  advanced  the  entire  purchase  price,  then  O. 
G.  Kringle  had  no  interest,  save  in  the  proceeds  after  the 
purchase  price  and  advances  were  satisfied.  If  O.  Q. 
Kringle  paid  one-half  the  purchase  price,  then  his  benefi- 
•cial  interest  must  have  been  exhausted  in  satisfaction  of 
the  joint  debt  which  he  and  Tschirgi  owed  to  Walker  <fe 
Rhomberg.  We  cannot  believe,  under  the  evidence,  that 
he  had  any  beneficial  interest  after  the  settlement  of 
December  28,  1898.  After  that  date  he  was  a  naked 
trustee,  with  no  interest  which  he  could  convey  in 
his  own  right. 

When,  therefore,  on  April  17,  1899,  O.  G.  Kringle  and 

-wife  attempted  to  convey  an  undivided  half  interest  in  all 

this  property  to  the  plaintiff,  G.  S.  Kringle,  in  violaton  of 

«.  coNVEYANCB  ^^^  trust,  uo  tltlo  passcd,  unless  plaintiff  was  a 

Silrfidr*      purchaser  for  value,  without  notice.      Plain- 

purchaser.      yjf  ^^^  ^j^^   brother  of  O.  G.  Kringle,  and 

there  is  evidence  tending  to  show  that  he  had  no  means 
with  which  he  could  have  paid  the  $600  recited  as  the  con- 
sideration for  the  deed.  But  regardless  of  this  evidence, 
plaintiff  does  not  show  that  he  actually  paid  any  consid- 
eration, nor  that,  having  paid  a  consideration,  he  took  the 
property  without  notice  of  the  trust.  We  reach  the  con- 
clusion that  plaintiff  did  not  acquire  an  undivided  half 
interest,  or  any  other  interest,  and  that  the  decree  of  the 
lower  court ,  establishing  an  interest  in  him  and  directing 
a  partition  of  the  property,  was  erroneous. 

The  judgment  in  the  lower  court  in  favor  of  Maria 
Kuhz  against  O.  G.  Kringle  was  based  on  the  theory  that 
the  latter  had,  by  his  wrongful  act  in  conveying  an  un- 
divided interest  in  the  property  to  plaintiff,  put  said 
property  beyond  the  reach  of  Maria  Kunz,  who  had  by 
assignment  acquired  all  the  rights  of  Walker  &  Rhomberg, 
D.  Rhomberg,  trustee,  and  Julia  Rhomberg  in  this  prop. 
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erty.  As  we  have  reached  the  conclusion  that  plaintiff 
acquired  no  interest  in  the  property  by  the  attempted 
transfer  from  O.  O.  Eringle  and  wife,  there  is  no  basis  for 
this  judgment;  and  in  that  respect,  also,  the  decree  i& 
reversed, 

A  motion  by  O.  Q.  Kringle,  appellant,  to  strike  from 
appellee's  additional  abstract  a  portion  thereof  which 
refers  to  an  application  in  the  lower  court,  made  after 
I.  PARTIR8:  judgment  and  before  appeal,  to  substitute 
of.  Ellen  M.  Kringle  as  plaintiff,  on  the  ground 

that  plaintiff  had,  after  judgment,  made  a  conveyance  of 
the  interest  declared  to  be  in  him  by  the  decree  to  said 
Ellen  M.  Eringle,  is  submitted  with  the  case.  It  is  not  nee* 
essary  to  have  the  assignee  substituted  in  case  of  an  assign- 
ment  pending  litigation,  nor  has  the  opposite  party  the 
right  to  insist  on  such  substitution.  Kreuger  v.  Sylvester^ 
100  Iowa,  647;  Emerson  v.  Miller j  115  Iowa,  815.  It  is 
urged  that  this  motion  for  substitution  is  really  in  the 
nature  of  a  supplemental  pleading.  But  it  is  not  so  de- 
nominated,  and  we  bee  no  reason  for  granting  the  relief 
asked  in  this  respect. 

The  motion  to  strike  the  matter  from  appellee's 
amended  abstract  is  sustained,  without  costs.  A  decree 
may  be  entered  in  this  court  in  accordance  with  the  fore- 
going opinion,  if  any  of  the  parties  so  elect.  Otherwise 
the  case  will  be  remanded  to  the  lower  court  for  such 
decree. — RbvIcbsbd. 


Oarl  W.  Stanley,  Trustee,  Appellee,  v.  K  A.  Southwiok, 
Appellant,  and  Prkntis  Olabe,  F.  M.  Widnbb  et  al.^ 
Appellees. 

Conversion :  sale  op  goods:  action  by  mortqaoebs.  The  owner 
of  a  stock  of  goods,  after  executing  mortgages  thereon,  gave  a 
bill  of  sale  to  another  who  went  into  possession,  and  thereafter 
the  owner  was  declared '  a  bankrupt.     On  demand,    the  pur* 
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ohaaer  refused  to  deliver  the  goods  to  the  mortgagees  nntil  he 
oonld  oonsalt  an  attorney,  but  the  next  day  made  a '  tormal 
tender  and  requested  that  a  time  be  fixed  for  an  accounting  of 
goods  sold.  Held,  in  a  suit  by  the  trustee  in  bankruptcy 
against  the  purchaser  and  mortgagees  to  recover  the  goods,  in 
which  it  was  determined  that  both  the  mortgages  and  bill  of 
sale  were  void,  it  was  error  to  render  judgment  on  a  cross- 
petition  of  the  mortgagees  against  the  purchaser  for  conversion. 

Appeal  from  Adams  District  Court. — HoK.  H.  M.  Towner, 

Judge. 

TtTESDAY,  May  19,  1908. 

Thb  correct  title  of  this  cause  is  given  in  the  caption 
above.  By  inadvertence  and  error  on  the  part  of  counsel 
for  appellant,  the  title  of  the  cause  as  printed  on  the 
abstract  was  given  as  "E.  A.  South  wick,  AppeUant,  v.  F. 
M.  Widner  et  al.,  Appellees,''  and  the  cause  was  so  dock* 
eted.  The  record  is  now  ordered  changed  to  correspond 
with  the  corrected  title  as  given  above. 

It  appears  that  on  and  prior  to  March  24,  1899,  0.  W. 
Harlow,  one  of  the  defendants,  was  the  owner  of  a  general 
stock  of  merchandise  situated  in  the  town  of  Oarl,  Adams 
county.  On  that  day  he  executed  and  delivered  to  the 
defendants  F.  M.  Widner  and  A.  B.  Turner  a  chattel 
mortgage  covering  said  stock  of  merchandise  to  secure  a 
debt  then  due  to  Widner  in  the  sum  of  $1,200  and  a  debt 
then  due  to  Turner  in  the  sum  of  $800.  Before  the  com. 
mencement  of  this  action.  Turner  assigned  his  interest  in 
said  mortgage  to  the  defendant  Prentis  Olark.  Said  mort- 
gage was  made  a  matter  of  record  on  the  day  of  its  execu- 
tion. Thereafter,  and  on  the  same  day,  said  Harlow, 
being  indebted  to  the  defendant  Southwick,  executed  and 
delivered  to  him  a  bill  of  sale  of  said  stock  of  merchan- 
dise, under  which  Southwick  at  once  took  possession,  and 
thereafter  proceeded  to  sell  therefrom  in  the  usual  course 
of  business  at  retail.     It  appears  that  this  was  with  the 
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knowledge  and  consent  of  Widner  and  Clark.  In  May^ 
1899,  the  said  Harlow  was  adjudged  an  involuntary  bank- 
rupt  in  proceedings  brought  for  that  purpose  in  the  district 
Court  of  the  United  States,*  and  on  May  18, 1899,  the  plain- 
tiff  in  this  action  was  appointed  and  qualified  as  trustee  of 
the  estate  of  said  Harlow.  On  May  29th  plaintiff,  as  sucli 
trustee,  made  demand  upon  Southwick  for  the  possession 
of  the^nerchandise  in  question,  but  such  demand  was  not 
then  complied  with.  In  June  following,  Widner  and  Clark, 
mortgagees,  made  demand  upon  SDuthwick  for  the  mer- 
chandise. What  followed  such  demand  is  a  subject  of  dis- 
pute. Southwick  claims  that  he  offered  to  turn  the  unsold 
property  over,  and  to  account  for  the  portion  sold,  but  all 
to  be  subject  to  the  bankruptcy  proceedings,  which  offer 
was  refused.  Widner  and  Clark  contend  that  their  de- 
mand was  refused  without  qualification.  Be  this  as  it 
may,  it  is  undisputed  that  on  the  day  following,  South- 
wick, after  having  consulted  his  attorneys,  made  formal 
tender  in  writing  of  the  merchandise  to  Widner  and  Clark, 
and  requested  that  a  time  and  place  be  fixed  at  which  an 
accounting  might  be  had  concerning  the  goods  sold,  and 
offering  to  pay  the  value  thereof.  This  tender  was  re- 
ifus3d,  and  no  accounting  appears  to  have  been  had.  This 
action  in  equity  was  commenced  in  July,  and,  after  alleg- 
ing the  facts  substantially  set  forth  above,  it  is  said  in 
the  petition  that  at  the  time  said  mortgage  and  bill  of  sale 
were  executed  the  said  Harlow  was  insolvent;  that  said 
tranfers  were  intended  as  preferences,  in  violation  of  the 
bankrupt  law.  A  decree  is  prayed  adjudging  such  transfeis 
to  be  void,  and  for  cancelation  thereof,  and  that  plaintiff 
have  possession  as  against  all  defendants;  further,  that 
An  accounting  be  had  as  against  defendant  Southwick. 
A  receiver  was  also  prayed  for  and  appointed,  and  to  him 
possession  of  the  property  was  at  once  delivered  by  South- 
wick. The  answers  of  the  defendants  Widner  and  Clark 
put  in  issue  the  allegations  of  insolvency  and  preference^ 
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and  each  file  a  cross- petition  as  against  the  defendant 
South  wick,  alleging  conversion  of  the  stock  of  merchandise 
by  him,  and  demanding  judgment  in  favor  of  Widner  in 
the  sum  of  $1,200  and  interest,  and  in  favor  of  Olark  in  the 
«um  of  $800  and  interest.     Defendant  Southwick  answers 
the  petition  of  plaintiflf,  alleging  that  he  has  at  all  times 
been  willing  to  turn  over  the  property  and  make  an  ac- 
counting as  soon  as  advised  of  the  proper  parties  entitled 
thereto.     In  answer  to  the  cross- petition,  he  denies  con- 
version, and,  as  in  his  answer  to  the  petition  of  plaintiff, 
alleges  that  he  has  at  all  times  been  ready  and  willing  to 
account  to  the  party  entitled  thereto,  sets  up  the  bank- 
ruptcy proceedings,  and  says  that  the  plaintiff,  trustee, 
has  at  aril  times  claimed  to  be  entitled  to  the  property, 
and    that  he  has  delivered  such   property  to  him,   and 
offered  to  account  to  him  for  all  goods  sold.     Trial  was 
had  to  the  court,  resulting  in  a  decree  dated  and  entered 
on  March  4,  1901,  finding  the  equities  in  favor  of  plaintiff; 
further  finding  the  sum  of  $894.40  to  be  due  plaintiff  from 
defendant  Southwick  on  account  of  goods  sold  by  him,  and 
rendering  judgment  therefor;  further  finding  that  plain- 
tiff is  entitled  to  the  property  in  the  hands  of  the  receiver, 
and  directing  the  same  to  be  delivered  accordingly.     On 
the  same  day  the  court  made  and  entered  a  further  and 
separate  decree  having  reference  to  the  issues  joined  upon 
the  cross-petition,  in  which  decree  it  is  found  that  defend- 
ant Southwick  had  converted  the  mortgaged  goods  of  de- 
fendant Widner  of  the  value  of  $1,200,  for  which  sum, 
with  interest,  amounting  in  all   to   $1,320,  judgment  is 
rendered  in  favor  of   Widner  against  Southwick;  further 
finding  that  Southwick  had  converted  mortgaged  goods 
belonging  to  Clark  of  the  value  of  $800,  for  which  sum, 
with  interest,  amounting  in  all  to  $880,  judgment  is  ren- 
•dered  in  favor  of  Clark  against  Southwick.     Southwick 
alone  appeals. — AMrmed  in  part:  Reversed  in  part. 
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.   D.  Wi  Church  for  appellant. 

W*  0.  Mitchell  for  appellee  Stanley. 

Davi%  (6  Wells  and  Mawwell  dk  Maoowell  for  appellees 
Widner  and  Olark. 

Bishop,  0.  J. — The  appellant  makes  no  complaint  con- 
cerning the  decree  of  the  trial  court  rendered  in  favor  of 
the  plaintiff,  trustee.  As  defendants  Olark  and  Widner 
do  not  appeal,  that  decree  must  be  held  to  be  conclusive 
as  against  them.  The  complaint  of  appellant  is  directed 
to  the  decree  in  favor  of  Olark  and  Widner,  and  he  says 
that  thereby  he  is  not  only  required  to  pay  a  second  time 
for  all  goods  sold  by  him,  but  also  to  pay  the  full  value  of 
the  goods  turned  over  by  him  to  the  receiver.  By  the 
decree  in  favor  of  plaintiff,  the  mortgage  to  Widner  and 
Olark  and  the  bill  of  sale  to  Southwick  were  in  substance 
and  effect  held  void  and  canceled,  as  in  violation  of  the 
provisions  of  the  bankruptcy  act.  Accordingly  it  was- 
thereby  established  that  the  trustee  at  the  time  of  his 
demand  in  May,  1899,  was  entitled  to  have  possession  of 
the  goods  surrendered  to  him,  and  this  against  both  South- 
wick  and  Widner  and  Olark.  Now,  at  the  time  of  their 
alleged  demand,  and  strictly  as  a  matter  of  law,  it  may 
be  that  as  to  Southwick  alone  Widner  and  Olark  were 
entitled  to  possession,  and,  were  it  not  for  the  bankruptcy 
proceedings  and  the  demands  of  the,  trustee,  a  refusal  on 
the  part  of  Southwick  to  deliver  possession  .would  amount 
to  a  complete  conversion,  and  give  rise  to  an  action  in 
their  favor  for  the  full  value  of  the  property,  or  at  least 
to  the  extent  of  the  indebtedness  due  them.  But  this  is 
dn  action  in  equity.  It  appears  that  the  trustee  was 
claiming  the  goods,  and  it  is  cl6ar  that,  when  confronted 
by  the  demand  of  Widner  and  Olark,  Southwick  was  in 
doubt  as  to  his  rights  and  duties  in  the  premises,  and  he 
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refused  to  act  until  advised  by  his  attorneys;  that  on  the 
next  day  he  made  full  tender,  which  was  refused.  Taking 
all  the  circumstances  into  consideration,  nothing  more 
than  a  technical  conversion  can  be  claimed  from  his  refusal 
to  deliver  possession  the  moment  demand  was  made  upon 
him  by  Clark  and  Widner;  that  any  prejudice  or  damage 
resulted  to  them  therefrom  is  not  even  suggested  in  the 
record.  We  think  the  trial  court  must  have  inadvertently 
signed  the  decree  complained  of,  because  it  would  be  un- 
just  and  unconscionable  to  attach  such  serious  consequences 
by  a  decree  in  equity  to  an  act  which  at  best  was  a  mere 
technical  legal  conversion.  We  agree,  therefore,  that  the 
decree  in  favor  of  plaintiff  shall  stand  afl5rmed,  while  the 
decree  in  favor  of  the  cross- petitioners,  Widner  and  Clark, 
is  reversed.  The  costs  of  this  appeal  will  be  taxed  to  said 
Widner  and  Clark  jointly. — Affirmed  in  part;  reversed 
in  part. 


Ella  Winegardner,  Appellee,  v.  Equitable  Loan  Com- 
pany, John  W.  Wineqardner,  and  ICnoxvillb  National 
Bane,  Defendants,  and  O.  D.  Eestbr,  Cross  Petitioner, 
Defendant. 

Building  and  Loan  Association:  issuanoe  of  guaranteed  btooe: 
1  POWER  OF  association.  Where  a  building  and  loan  association 
issues  its  stock  on  an  agreement  that  it  will  mature  in  a  spec- 
ified time,  and  guarantees  that  if  there  is  not  then  sufficient 
monej  to  its  credit  the  deficiency  will  be  paid  out  of  its  guar- 
anty fund,  consisting  of  money  derived  from  thebaic  of  other 
stock  and  from  stock  payments,  the  same  constitutes  a  prefer- 
ential contract  not  within  the  power  of  a  building  and  loan 
association,  and  a  company  entering  into  it  is  not  entitled  to 
the  benefit  of  the  statutes  relating  to  such  associations. 

Estoppel.    The  fact  that  a  holder  of  preferred  stock  of  a  building 
9     and  loan  association,  on  which  she  obtained  a  loan,  has  made 
repayments   to  the  amount  of  such  loan  will  not  estop  her 
from  asserting  the  invalidity  of  the  contract. 


120     48S^ 
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Preferred  Stock :     LBOAUZiNa  aot.     Chapter  48  of  the  Acts  of  the 
8     27th  General  Assembly  legalizing  the  STstem  of  premiums, 
fees  and  fines  exacted  by  building  and  loan  asooiations  has  no 
application  to  the  issuance  of  preferred  stock. 

Appeal  from  Marion  District  Court. — Hon.  A,  W,  WiLKnr* 

SON,  Judge.    ' 

TiTESDAT,  Mat  19,  190a 

AonoN  in  equity  to  cancel  a  mortgage  made  by  plain- 
tiff  to  the  Equitable  Loan  Company,  and  assigned  t«)  O. 
D.  Kester.  Decree  as  prayed,  and  Kester  appeals. — 
AMrmed. 

Q.  K.  Hart  and  McNett  A  lisdale  for  appellant 

W.  S.  Bilby  and  Crozier  <&  MoCormick  for  appellee. 

Weaver,  J. — Under  the  date  of  April  1, 1895,  plaintiff 
subscribed  for  three  shares,  of  $500  each,  in  the  Equitable 
Loan  Company,  a  corporation  organized  in  this  state,  and 
received  a  certificate  reciting,  among  other  things,  that  in 
consideration  of  a  sum  of  $6  per  month  to  be  paid  until 
the  maturity  of  the  shares,  estimated  to  require  only  one 
hundred  and  eight  months,  the  company  would  pay  the 
holder  SI,  500  on  surrender  of  the  stock.  To  this  promise 
was  added  the  following:  "Provided,  however  it  is  ex- 
pressly agreed  between  this  company  and  said  stock* 
holder,  that  when  these  shares  are  one  hundred  and 
twenty  months  old  and  one  hundred  and  twenty  payments 
of  six  dollars  each  have  been  made  thereon,  these  shares 
shall  be  matured  and  if  at  that  time  the  money  to  the 
credit  of  these  shares  does  not  amount  to  $1,500.00  the 
deficit  shall  be  paid  out  of  the  guarantee  fund,  or  any 
money  belonging  to  the  guarantee  stock  issued  by  this 
company."  On  the  same  date  plaintiff  received  from  said 
defendant  $1,500,  the  repayment  of  which  she  secured  in 
the  following  manner:  (1)  by  a  note  as  follows:  **$1,606.50» 
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Ottumwa,  Iowa,  April  1,  1895.  For  value  received  we 
promise  to  pay  to  the  order  of  the  Equitable  Loan  Com* 
pany  of  Ottumwa,  Iowa,  at  its  treasurer's  office  in  Ottumwa, 
Iowa,  sixteen  hundred  and  six  and  fifty  one  hundredths 
dollars  as  follows:  The  sum  of  thirteen  and  fifty  one  hun- 
dredths dollars  on  the  fifth  day  of  each  and  every 
month  for  the  full  period  of  one  hundred  and  nineteen 
months  commencing  April  5,  1895.  Said  monthly  pay- 
ments consisting  of  the  following  items:  Six  and  no 
hundredths  dollars  monthly  dues  on  capital  stock  of  said 
company  evidenced  by  certificate  No.  688  this  day  pledged 
by  me  to  said  company  to  secure  this  loan  and  seven  and 
fifty  one  hundredths  dollars  the  same  being  monthly  inter- 
est due  on  loan,  and  further  agree  in  case  of  default  in 
monthly  payments  of  said  sums  of  money  or  any  part 
thereof  at  the  times  and  according  to  the  terms  of  this 
obligation  to  pay  fines  and  penalties  assessed  against  us  by 
the  said  company  on  the  account  thereof  in  accordance 
with  its  by-laws  and  rules  or  any  of  the  by-laws  and  rules 
that  may  hereafter  be  passed  or  established,  and  in  case  of 
default,  if  the  stock  pledged,  the  security  given  to  secure 
said  sums  of  money  and  said  monthly  payments,  shall  upon 
the  foreclosure  and  sale  thereof  be  insufficient  to  pay  said 
company  in  full,  we  promise  and  agree  to  fully  pay  and 
discharge  the  8*»me.  Ella  Winegardner."  (2)  By  another 
note,  for  $8K2.50;  being,  as  therein  stated,  the  sum  of 
$7.50  per  month  for  the  full  period  of  one  hundred  and 
nineteen  months  for  premium  bid  for  the  right  of  pre- 
cedence in  receiving  the  loan.  (3)  By  another  note,  for 
$1,500,  payable  six  years  after  date,  with  six  per  cent* 
interest,  payable  semi-annually.  (4)  By  a  ''mortgage 
deed"  of  certain  real  estate,  securing  the  payment  of  the 
$1,500  note  above  mentioned.  And  (5)  by  a  mortgage  on 
the  same  property,  securing  the  other  two  notes  above 
described,  and  reciting  that  it  is  made  subordinate  to  the 
$1,500  lien. 


488  WiNEGARDNER  V.    EQUITABLE   LOAN   Ck).    [120  iowa 

Prior  to  May,  1900,  plaintiff  bad  paid  upon  the  con* 
tract  evidenced  by  tbe  foregoing  obligations  the  aggregate 
amount  of  about  $1,275,  and,  desiring  to  make  payment  in 
full,  tendered  the  company  the  sum  of  $602.50,  as  the  un- 
paid balance;  and,  the  tender  being  refused,  this  action 
WIS  begun.  In  addition  to  the  foregoing,  she  alleges  that 
the  contract  of  loan  was  usurious,  that  there  was  in  fact 
no  bidding  for  precedence  in  obtaining  the  loan,  but  said 
so-called  premium  was  arbitrarily  fixed  and  inserted  in 
the  contract  as  a  pretext  to  conceal  the  real  character  of 
the  transaction.  She  further  asserts  that  the  shares  of 
capital  stock  issued  to  her  were  of  a  class  known  as  *'A" 
stock,  which  by  its  terms  gives  preference  to  its  holders 
over  the  holders  of  other  stock,  and  by  reason  of  such 
preference  they  are  void  and  worthless,  and  afford  no  con- 
sideration for  the  obligations  given  by  her.  She  further 
alleges  that  in  May,  1900,  the  company  failed  in  business, 
went  into  liquidation,  and  failed  and  refused  to  carry  out 
its  contract  The  answer  of  the  Equitable  Xx)an  Company 
admits  the  loan  and  the  making  of  the  several  instruments 
already  described,  and  admits  that  the  stock  issued  to  the 
plaintiff  provided  for  preference  over  the  holders  of  other 
stock.  It  alleges  that  after  giving  plaintiff  due  credit  for 
all  her  payments,  and  value  of  her  stock,  there  is  still  due 
a  balance  of  $1,258.57,  for  which  amount  it  asks  a  foreclos- 
ure of  its  mortgage.  Thereafter  the  appellant  filed  a 
pleading  alleging  that  the  Equitable  Loan  Company  had 
gone  into  liquidation,  and  that  in  winding  up  its  affairs  he 
became  the  purchaser,  and  is  now  the  owner  of  the  notes 
and  mortgage  in  suit  Be  adopts  the  allegations  and 
claims  made  herein  by  the  company,  and  alleges  that 
plaintiff,  by  accepting  the  certificate  of  stock  and  mak- 
ing payments  thereon,  is  estopped  to  deny  its  validity. 
Other  matters  are  pleaded  by  the  parties,  but  the  forego- 
ing embodies  all  that  is  essential  upon  this  appeal* 
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There  is  no  controversy  but  that  the  stock  issued  to 
plaintiff,  by  which  full  payment  was  guarantied  at  a  fixed 
time,  was  part  of  a  limited  class  which  was  issued  in  the 
-earlier  history  of  the  company;  but,  this  plan  of  business 
having  been  disapproved  by  the  executive  council,  the 
practice  was  later  abandoned.  It  is  also  conceded  or  con- 
-clusively  shown  that  plaintiff  has  paid  upon  the  various 
installments  required  of  her,  pursuant  to  the  several 
obligations  given  the  Qompany,  the  sum  of  $1,260,  and  a 
membership  fee  of  $16,  and  that  she  has  since  made  the 
tender  of  $602.60,  as  pleaded.  There  is  no  claim  that  there 
was  any  competitive  bidding  in  awarding  the  loan  to  the 
plaintiff,  but  a  subsequent  legalizing  act  by  the  legislature 
is  relied  upon  to  avoid  any  plea  of  usury  based  on  such 
omission. 

I.  The  appellant's  claim  of  right  to  enforce  a  per- 
formance of  plaintiff's  contract  according  to  its  terms  rests 
upon  the  proposition  that  the  transaction  is  within  the 
I.  idsuANCfc  protection  of  th6  statute  relating  to  building 
rtJS^'JJir^  and  loan  associations.  To  be  entitled  to  this 
of  association.  pj-Qtectiou,  it  must  appear  that  the  corpora- 
tion was  an  association  of  that  character,  and  that  the 
contract  which  it  seeks  to  enforce  is  of  a  kind  which  it  was 
:authorized  to  make.  As  an  alleged  building  and  loan 
corporation,  it  is  claiming  to  exercise  rights  and  privileges 
which  are  denied  to  corporations  and  individuals  gener- 
ally; and,  to  obtain  judicial  recognition  of  these  exemp- 
tions or  exceptions  from  the  general  rule,  it  must  bring 
itself  and  its  contract  within  the  terms  and  conditions 
which  are  precedent  to  the  exercise  of  the  exceptional 
privilege.  For  the  present,  we  will  assume  that  the 
Equitable  Loan  Company  was  in  its  lifetime  a  building 
-and  loan  association.  It  is  unnecessary  for  us  here  to  go 
into  any  dissertation  upon  the  generaltscope  and  nature  of 
these  enterprises.  It  is  suflScient  for  present  purposes  to 
-say  that  the  fundamental  idea  upon  which  the  whole  struc- 
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ture  has  been  erected  is  that  of  mutual  profit  sharing  by- 
all  members,  whether  borrowers  or  nonborrowers.     Such 
an  organization  has  and  can  have  no  "capital,"  in  the 
ordinary  sense  of  that  word,  except  the  contributions  made 
from  time  to  time  by  its  shareholders;  thus  constituting  a. 
fund  to  be  loaned  or  advanced  to  members  desiring  the 
same,  and  presenting  the  requisite  security.     No  share  of 
stock  in  such  association  can  be  worth  more  at  any  time 
than  the  sum  of  the  installments  which  have  been  paid 
thereon  increased  by  its  proportionate  part  of  the  profits, 
earned.    In  other  words,  no  share  can  ever  be  legitimately 
''matured"  until  the  aggregate  of  such  payments  and  earn^ 
ings  is  equal  to  its  par  value.     When  that  time  comes,  the 
stock  is  retired  by  operation  of  law,  and  the  holder  ceases 
to  be  a  member,  and  becomes  a  creditor  of  the  corporation, 
for  the  face  value  of  his  certificate.     In  the  very  nature 
of  things,  it  is  impossible  for  the  corporation,  its  oflScera^ 
or  agents,  to  know  in  advance  the  precise  date  when  stock 
may  be  matured;  and  if  an  issue  is  made  upon  an  agree- 
ment to  pay  or  redeem  it  at  par  at  a  date  certain,  and  the 
earnings  prove  insufficient  to  make  good  the  contract,  one 
of  two  results  must  follow:    The  corporation  must  confess 
its  insolvency,  or  by  some  scheme  or  device  cast  the  loss 
upon  the  remaining  holders  of  its  stock;  thereby  reducing 
their   profits  and  postponing  the  maturity  of  their  own 
shares.     A  transaction  whi^h  leads  to  such  results  is  cer~ 
tainly  not  within  the  spirit  or  intent  of  the  law  which 
authorizes  the  existence  of  these  associations. 

We  come,  then,  to  the  inquiry  whether  the  transaction- 
between  plaintiff  and  the  Equitable  Loan  Company  is  open 
to  the  objections  here  considered.  By  the  terms  of  the 
certificate,  it  is  first  agreed  that  at  maturity,  estimated  to- 
require  only  one  hundred  and  eight  months,  the  corpora- 
tion will  pay  the  c^tificate. holder  the  full  sum  of  $1,500. 
It  then  provides  that  one  hundred  and  twenty  months- 
shall  be  the  extreme  limit  of  the  time  for  maturity,  and^ 
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if  at  such  date  the  "credits'*  upon  the  stock  are  insufficient 
for  payment  in  full,  the  deficit  is  to  be  made  up  from  the 
guaranty  fund.     That  this  agreement  gives,  or  attempts 
to  give,  the  holder  of  the  stock  thus  issued  **a  preference 
over  the  holders  of  other  stock  in  the  company,''  is  very 
clear,  and  is  expressly  admitted  in  the  pleadings.     It  is 
true,  as  contended  by  appellant,  that  at  the  diEite  of  this 
contract  there  was  no  provision  in  our  statutes  expressly 
forbidding  or  expressly  authorizing  the  issuance  of  stock 
with  a  "guaranty"  or  definite  payment  feature.      Indeed^ 
at   that  time  the  necessity  and  propriety   of  strict  and 
definite  statutory  regulation  of  this  business  had  not  ap- 
pealed to  the  legislature,  and  the  provisions  then  existing 
for  that  purpose  were  exceedingly  meager  and  indefinite. 
But  building  and  loan  enterprises  had  for  many  years  been 
carried  on  in  this  and  other  states,  and  their  status,  char- 
acter, and  limitations  were  already  reasonably  well  settled 
by  the  courts.  In  the  absence  of  express  statutory  regula- 
tions, we  think  a  corporation  organized  to  do  a  building  and 
loan  business  would  therefore  be  restricted  and  controlled 
by  the  principles  and  rules  which  have  obtained  general  ju- 
dicial approval.     The  question  presented  in  this  case  is  not 
to  be  disposed  of  by  reference  to  the  law  which  permits  or- 
dinary corporations  to  issue  "preferred  stock. "    While  both 
classes  of  corporations  may  be  organized  under  the  same 
general  chapter  of  the  Code,  the  nature  of  their  business, 
the  powers  conferred,  and  the  ends  to  be  attained  are  so 
radically  different  that  argument  by  analogy  is  apt  to  be 
misle'ading.  Preferred  stock,  genf  rally  speaking,  is  an  issue 
of  shares  upon  whicli  a  stated  dividend  from  the  corporate 
profits  is  to  be  paid  before  any  distribution  is  made  to  the 
holders  of  common  stock.     If  ther«  be  no  profits,  there  is 
no  dividend  to  either  class.  If  the  profits  be  small,  the  pre- 
ferred stock  may  absorb  them  all;  but,  if  great,  the  prefer- 
red  stock  receives  no  more   than  the  stipulated  dividend^ 
and  the  common  srock  may  prov«  the  more  profitable.    This 
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plan,  which  is  entirely  compatible  with  an  ordinary  business 
undertaking,  is  essentially  destructive  of  that  "mutual- 
ity, reciprocity,  and  equality"  which  is  so  often  declared 
to  be  the  controlling  idea  of  the  building  and  loan  business. 
But  the  scheme  of  a  ** guaranty  fund"  adopted  in  the 
present  instance  is  based  on  no  plan  for  the  distribution 
of  profits.  As  disclosed  by  the  evidence,  that  fund  was 
created  by  setting  apart  a  definite  portion  of  each  and 
every  installment  paid  by  members  upon  their  stock  sub- 
scriptions. It  was  further  supposed  to  be  strengthened  by 
holding  in  reserve  the  entire  proceeds  of  the  sale  of 
another  class  of  stock,  known  as  ''guaranty  stock,"  to  be 
applied  to  the  same  purpose  if  necessary.  It  is  manifest 
that  such  a  fund  represents  no  profits  whatever,  but  is  in 
fact  a  part  of  the  principal  invested  by  the  shareholders 
generally;  and  the  process  of -thus  "maturing"  shares 
does  not  differ  in  principle  from  one  by  which,  when  the 
agreed  date  of  maturing  a  guarantied  share  arrives,  and 
the  profits  are  insufficient  to  pay  in  full,  the  deficit  is  as- 
sessed or  levied  upon  the  entire  membership.  By  this 
scheme,  even  though  thejre  were  not  a  dollar  of  profit  earned 
(a  result  which  recent  history  shows  is  by  no  means  im- 
possible), yet  the  preferred  holder  of  a  guarantied  share  at 
the  end  of  one  hundred  and  twenty  months  would  with- 
draw his  entire  investment  of  $240,  with  an  "unearned 
increment"  of  $260,  taken  directly  from  the  pockets  of  hi^ 
fellow  members.  Surely  the  legislature  could  not  have 
believeil  or  understood  that  business  of  this  kind  was  in- 
cluded within  the  powers  granted  to  building  and*  loan 
associations,  and  if,  in  the  stress  of  competition  for  busi- 
ness, an  association  assumes  to  enter  into  a  contract  so 
foreign  to  the  idea  which  the  law  is  intended  to  promote, 
sound  public  policy  forbids  that  it  be  allowed  to  claim 
therefor  the  peculiar  privileges  and  immunities  which 
have  been  granted  for  the  pro'ection  and  encourage- 
ment of  business  within  the  legitimate  scope    of    their 
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organization.  It  is  no  answer  to  these  objections  to 
.say.  -8  is  suggested  by  counsel,  that,  while  the  company's 
pro.  i^e  was  to  pay  at  a  date  certain  out  of  a  particular 
fund,  there  was  "no  undertaking  that  this  fund  would  be 
sufficient  to  make  good  the  deficit."  Possibly  that  answer 
would  be  pertinent  and  sufficient  if  the  stock  had  been 
matured  by  one  hundred  and  twenty  payments,  and  this 
was  an  action  to  recover  the  face  value  thereof  from  the 
corporation  upon  its  promise,  but  that  is  aside  from  the 
question  before  us.  In  Sumrall  v.  Columbia  F.  <&  T.  Co.f 
20  Ky.  1801  (44  L.  R  A.  596,  50  S.  W.  Rep.  69),  the  plan 
of  the  association  was  very  similar  to  the  one  \^e  are  now 
considering.  The  association  becoming  insolvent,  the 
holders  of  the  guarantied  stock  sought  to  be  given  prefer* 
ence  in  the  distribution  of  the  assets.  The  relief  was 
denied;  the  court,  among  other  things,  saying:  "When 
we  bear  in  mind  that  the  corporation  we  are  dealing  with 
is  a  building  and  loan  association,  with  certain  underlying 
principles  of  co-operation,,  equality,  and  mutuality  in  its 
make-up,  not  common  to  ordinary  corporations,  and  which 
may  be  termed  the  common  law  of  its  exist-ence,  the  ob- 
jection to  upholding  preferential  contracts  among  mem- 
bers becomes  apparent.  All  such  attempts  are  absolutely 
void,  as  contrary  to  the  natural  law  of  such  associations.'^ 
Dealing  with  the  same  question,  the  Supreme  Court  of 
Illinois  says:  "The  plan  of  issuing  stock  containing  such 
agreements  is  entirely  foreign  to  the  purposes  of  the  cor- 
poration contemplated  by  the  statute,  and  we  cannot  but 
regard  them  as  of  no  force  or  effect"  King  v.  Interna- 
tional,  etc^  170  111.  185  (48  N.  E.  Rep.  677).  Many  other 
authorities  of  like  nature  could  be  cited,  but  the  piinciple 
announced  seems  so  reasonable  and  so  consonant  with 
well-recognized  requirements  of  public  policy,  which  hold 
these  and  other  corporations  to  fair  observance  of  the  lim- 
itations by  which  their  power  to  contract  is  bounded,  that 
further  quotation  is  not  called  for. 
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IL  The  plea  of  estoppel  is  not  well  founded.  The 
fact  that  plaintiff  made  numerous  payments  upon  the 
stock  induced  no  act  or  change  of  condition  on  the  part  of 
the  company,  nor  has  it  been  prejudiced  by 
her  delay.  She  was  morally,  if  not  legally, 
bound,  in  any  event,  to  return  the  money  she  had  re- 
ceived. That  duty  she  has  performed,  and  she  ii  entitled 
to  a  discharge  of  the  mortgage  liens,  unless  we  find  the 
contract  is  to  be  enforced  according  to  its  terms,  under  the 
building  and  loan  statute,  which,  as  we  have  said,  cannot 
be  done. 

XXL  The  legalizing  act  (chapter  48,  page  82,  Jjaws 
27th  General  Assembly),  has  no  application  here.  That 
act  provides,  in  effect,  that  section  1898  of  the  Code  of 
3.  PREFERRBD  1897  shall  apply  to  outstanding  contracts  of 
izing'act.  building  and  loan  associations.  This  legal- 
izes, as  we  have  already  repeatedly  held,  the  system  of 
premiums,  fees,  and  fines  which  are  recognized  by  said 
section  1898,  and  by  the-use  of  .which  high  rates  of  interest 
were  exacted;  but  there  is  no  provision  in  the  Oode  of 
1897,  or  in  the  act  of  the  Twenty-Seventh  General  Assem- 
bly, which  directly  or  by  implication  gives  validity  to  an 
issuance  of  preferred  stock,  or  to  discrimination  between 
shareholders. 

XV.  While  we  hold  the  mortgages  and  notes  unen- 
forceable as  a  building  and  loan  contract,  under  our 
statutes,  it  is  not  necessary  for  us  to  consider  whether 
any  such  general  invalidity  inheres  in  the  contract  that 
it  may  not  be  enforced  as  an  ordinary  loan.  Plairltiff  has 
chosen  to  treat  the  claim  against  her  as  enforceable  to 
that  extent,  and  has  made  a  sufficient  tender  on  the  basis 
of  such  computation.  This,  we  think,  is  the  extent  of  the 
rights  of  the  assignee  of  the  company,  and  the  decree  of 
the  district  court  is  therefore  affibmed. 
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William  Burge,  Appellant,  v.  Town  op  Rockwell  Oitt. 

Municipal    Corporations:      committbb    of    oounoil:      acts    of: 

1  WHEN  VALID.  Where  a  city  oouncil  appoints  a  committee  to 
perform  a  municipal  act,  it  cannot  bind  the  corporation  ex- 
cept npon  notice  of  the  time  and  place  of  meeting  to  all  its 
members. 

Contract  by  Committee :  modification  of  :  evidencb.  A  city  council 

2  appointed  a  committee  of  three  with  full  power  to  procure  a 
water  supply  for  the  city,  and,  if  necessary,  to  sink  a  well. 
The  committee  made  a  contract  for  a  well  of  specified  dimen- 
sions. Subsequently  two  members,  without  notice  to  the 
third,  modified  the  contract  with  respect  to  the  diameter  of 
the  well.     Held^  such  act  was   invalid  and  the  contract  so 

.  modified  was  not  enforceable. 

Appeal  from  Calhoun  District  Court. — Hon.  S.  M.  Elwood, 

Judge. 

Tuesday,  May  19,  1908. 

Action  on  contract  for  the  price  of  sinking  a  well; 
also  for  the  reasonable  value  of  the  work  done.  Judgment 
-was  rendered  on  a  directed  verdict  for  the  defendant 
The  plaintiff  appeals. — AMrmed. 

John  Newhum  for  appellant. 

E.   C.  Stevenson  for  appellees. 

Ladd,  J. — Much  of  the  work  by  municipalities  is  ex- 
ecuted by  committees  duly  appointed  by  their  governing 
bodies.  In  matters  wherein  they  act  in  behalf  of  the  state 
for  governmental  purposes,  methods  of  procedure  are 
tisually,  though  not  always,  definitely  prescribed.  If  the 
exercise  of  legislative  discretion  is  exacted,  the  power  to 
act  may  never  be  delegated.     Affairs  pertaining  to  the 
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control  of  utilities  in  wiiich  the  city  or  town  enjoys  a  pro- 
prietary int<erest  are  quit^  generally  left  to  the  management 
of  the  local  authorities,  under  such  methods  as  they  may 
deem  it  wise  to  adopt.  In  exercising  their  powers  in  re- 
spect thereto  the  governing  bodies  may,  in  the  absence  of 
1.  coMioTTBB  statutory  restrictions,  delegate  all  functions 
actTof  when  purely  ministerial  or  administrative  to  com- 
^"^^^  mittees  of  their    own   members,   by   whose 

action  the  corporations  are  bound  as  absolutely  as  though 
these  bodies  had  acted  directly.      Driscoll  v.  Ind.  School 
DUU  of  Council  Bluffs^  61  Iowa,  466;  Hitchcock  v.  Oal- 
vestofiy  96  U.  S,  841  (24  L.  Ed.  6o9);  State  v.  Asbury  Parky 
626  N.  J.  Law,  158  (40  Atl.   Rep.  690);  Baily  v.  Philadel- 
phia, 184  Pa,  594,  (89  L.  R.  A.  837,  63  Am.  St  Rep.  812); 
£croyd  v.  Coggeshall,  21  R.  I.  1  (41  Atl.  Rep.  260,  79  Am. 
St  Rep.  741);  Birds  ill  v.    Clark,  78  N.  Y.  78  (29  Am. 
Rep.   105);    20  Am.  &  Eng.   Enc  of  Law,  1219.      Nor  is 
unanimity  of  such  committees  required.     In  Sioux  City  n 
Weare,  59  Iowa,  95,  the  rule  was  laid  down  that  "where 
power  is  intrusted  to  two  or  more,  without  an  express  pro- 
vision that  .either  one   alone  may   exercise  it,  it  can  be 
exercised  by  the  concurrent  action  of  at  least  a  majority.'* 
See,  also,  Mallory  v.  Montgomery  County,  48  Iowa,  681 ; 
Rice  V.  Plymouth  County,  43  Iowa,  136.     If  composed  of 
two  members  only,  both  must  concur.  Bidet  x\  Portsmouth, 
76  N.  H.  298  (38  Atl.  Rep.  885.)    In  Murdough  v.  Revere, 
165  Mass.  109  (42  N.  E.  Rep.   502),  the  court  held  that  a 
part  of  the  members  of  a  committee,  by  their  separate 
action,  not  at  a  meeting  of  the  committee,  cannot  set 
aside  the  formal  action  of  the  committee  as  a  whole.     As 
to  whether  an  agreement  of  all  the  members  of  the  com* 
mittee,  acting  individually,  is  binding,  see  Shea  v.  Mil- 
ford,  145  Mass.  528  (14  N.  E.  Rep.   764).      Says  Judge 
Dillon,  in   his  work  on  Municipal  Corporations  (section 
283):    "If  all  the  members  of  a  select  body  or  committee^ 
or  if  all  the  agents,  are  assembled,  or  if  all  have  been  duly 
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notified,  and  the  minority  refuse  or  neglect  to  meet  with 
the  others,  a  majority  of  those  present  may  act,  provided 
those  present  constitute  a  majority  of  the  whole  numben 
In  other  words,  in  such  case,  a  major  part  of  the  whole  is 
necessary  to  constitute  a  quorum,  and  a  majority  of  the 
quorum  may  acf 

Ordinarily   all  members  of  a  committee  should  be. 
notified  of  the  time  and  place  of  its  jjroposed  meeting. 
Even  though  a  majority  will  control,  the  minority  ought 
to  have  the  opportunity  of  being  heard,  for  no  one  can  say 
in  advance  what  the  effect  of  full  discussion   will  be. 
Possibly,  where  notice  would  be  unavailing,  as  in  the  case 
of  absence  or  physical  inability  to  attend,  it  may  not  be 
essential — a  point  not  necessary  now  to  decide.    Certainly, 
in  the  absence  of  all  excuse,  two  of  three  members  of  a 
committee  cannot  get  together,  without  notice  to  the  third, 
and  undo  what  the  three  in  former  session  have  agreed 
upon.     The  rule  is  quite  clearly  stated  in  Martin  v.  Lemony 
26  Oonn.  192:     "If  the  act  is  merely  ministerial  in  its 
character,  a  majority  must  at  least  concur  and  unite  in  the 
performance  of  it,  but  they  may  act  separately,  and  need 
not  be  convened  in  a  body,  or  be  notified  so  to  convene  for 
that  purpose;  but  if  the  act  is  one  which  requires  the  act 
of  discretion  and  judgment,   in   which  case  it  is  usually 
termed  a  judicial  act,  unless  special  provision  otherwise  is 
made,  the  persons  to  whom  the  authority  is  granted  must 
meet  and  confer  and  be  present  when  the  act  is  performed, 
in  which  case  the  majority  of  them  must  perform  it;  or, 
after  all  of  them  have  been  notified  to  meet,  a  majority  of 
them,  having  met,  will  constitute  a  quorum,  or  sufficient 
number  to  perform  the  act,  and,  according  to  some  modern 
authorities,  the  act  may  be  legally  done  by  th«  direction 
or  with  the  concurrence  of  a  majority  of  the  quorum  as- 
sembled."    Damon  v.  Oranby^  2  Pick.   (Mass.)  845,   359. 
This  decision  was  subsequent  to  that  of  Oallup  v.  Trac%\ 
Vol.  120  Iowa.— 32. 
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25  Oonn.  10,  where  a  committee  of  four  was  appointed  at 
a  town  meeting  to  stake  out  oyster  grounds.  One  mem- 
ber called  two  others  together,  and,  by  their  concurrence, 
staked  out  the  bed.  The  other  member  had  been  forgotten, 
and  for  this  reason  was  not  notified.  The  action  of  the 
committee  seems  to  have  been  upheld  on  the  theory  that 
the  statute  authorized  the  members  to  act  seriatim.  Such, 
also,  appears  to  have  been  the  controlling  reason  for  a 
somewhat  similar  ruling  in  Weymouth  v.  County  Commia 
sioners^  108  Mass.  142.  The  object  in  naming  several  per- 
sons as  members  of  a  committee  is  that  they  may  consult, 
and  their  action  speak  the  concensus  of  their  combined 
wisdom.  jSacli  should  at  least  be  afforded  the  opportunity 
to  perform  his  duty,  and  this  is  possible  only  through  noti- 
fication of  the  time  and  place  of  meeting. 

II.  The  evidence  adduced  tended  to  show  that  the 
council  of  the  defendant  authorized  its  committee  on 
waterworks,  composed  of  Reynolds,  Wheelan,  and  Owens, 
s.  CONTRACT  "^^  procure  a  sufficient  supply  of  water  for 
m(Si?c™tio^"  the  town,  and,  if  necessary,  take  the  neces- 
of:  evidence.  ^^^^  stcps  to  siuk  a  Well  f urnishiug  an  ample 
supply  of  water."  This  committee  entered  into  a  written 
contract  with  plaintiff  '*to  construct  a  tubular  well  eight 
inches  in  diameter,  and  to  the  depth  of  five  hundred  feet, 
if  necessary  to  procure  a  sufficient  supply  of  water  for  the 
use  of  the  town,  said  supply  aqd  the  quantity  and  suffici- 
ency of  the  same  to  be  left  to  the  judgment  of  the  com- 
mittee." The  furnishing  of  materials  and  price  was  also 
stipulated,  and  the  condition  added  giving  plaintiff  the 
right  "to  reduce  the  size  of  said  well  to  not  less  than  a 
five-inch  hole  and  said  reduction  is  not  to  be  made  unless 
necessary  to  do  so  to  put  down  said  well."  The  plaintiff 
began  work  soon  after  May  17,  1900,  and  continued  till 
August  1st,  at  which  time  a  depth  of  about  three  hundred 
and  fifteen  feet  had  been  attained.  At  that  time,  accord- 
ing to  his  testimony,  he  called  the  committee  together  at 
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his  tent  near  the  well.  Only  Reynolds  and  Wheelan*  re- 
sponded, and  to  them  he  explained  that  it  would  be  neces- 
sary, because  of  rock,  to  change  from  a  six  and  one-fourth 
inch  to  a  five  and  three-sixteenths  inch  casing,  and  asked 
that,  if  another  reduction  in  size  should  be  found  neces- 
sary, he  be  allowed  to  use  a.  four  and  three-fourths-inch 
instead  of  a  five-inch  casing  at  the  bottom.  To  this  they 
agreed  upon  condition  that  he  would  accompany  Reynolds 
to  Cedar  Rapids,  and  aid  him  in  selecting  materia],  and 
inducing  the  dealer  to  take  back  that  not  used.  This  he 
did,  and  five  and  three- six  tenths-inch  and  five-inch  casing 
were  procured,  with  which  he  reached  a  depth  of  four 
hundred  feet,  when  shell  rock  wasstruck,  audit  was  found 
necessary,  as  he  declares,  to  make  use  of  four  and  three- 
fourths  inch  casings.  These  he  demanded,  and,  because 
of  the  defendant's  failure  to  furnish  them,  was  unable  to 
complete  his  contract  by  sinking  the  well  to  the  depth 
required. 

III.  The  resolution  of  the  council  contemplated  the 
sinking  of  the  well  under  the  direction  of  the  committee. 
It  conferred  authority  not  only  to  contract  therefor,  but  to 
sec  that  its  contract  was  executed.  Its  duty  was  to  ar- 
range for  a  well  not. of  any  specified  size,  but  which  should 
produce  "a  sufficient  supply  of  water  for  the  town."  Tf^ 
in  accomplishing  this,  changes  in  the  contract  appeared 
necessary,  it  had  precisely  the  same  authority  to  make 
them  as  to  enter  into  the  original  agreement.  In  Shea  v. 
Mitford^  supra^  the  court  went  so  far  as  to  hold  thai  a  com- 
mittee  might  add  to  or  change  the  specifications  for  a 
building  adopted  by  the  vote  of  the  inhabitants,  in  order 
to  remedy  defects  in  them,  and  to  improve  them  in  minor 
details,  within  reasonable  limits.  But  the  evidence  fails 
to  show  that  alterations  were  consented  to  by  a  committee 
as  such.  True,  plaintiff  testified  that  ''he  called  the  com- 
mittee"  to  the  site  of  the  proposed  well,  and  asked  them 
to  be  permitted  to  use  the  four  and  three-fourths-inch 
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pil>e|  but  it  is  manifest  that  he  supposed  Reynolds  and 
Wheelan  constituted  the  committee.  He  refers  to  them 
throughout  as  such.  There  is  no  showing  that  Owens  had 
any  notice  of  a  meeting,  or  knew  of  it,  and  he  certainly  did 
not  attend.  Nor  does  it  appear  that  plaintiff  was  authorized 
to  call  the  committee  together.  As  already  observed,  all 
members  of  such  committee  should  be  notified  of  the  time 
and  place  of  its  meeting,  in  order  to  render  the  action  of 
the  majority  of  those  present  binding  on  the  municipality. 
If,  then,  Reynolds  and  Wheelan  did  consent  to  the  modi- 
fication of  the  contract,  as  contended,  the  defendant  was 
not  bound  thereby.  The  wisdom  of  this  rule  is  illustrated 
by  the  subsequent  refusal  of  the  full  committee,  and  also 
of  the  council,  to  consent  that  the  change  be  made.  The 
plaintiff  was  without  excuse  for  failing  to  comply  with 
the  contract. 

Some  rulings  on  the  admissibility  of  evidence  are  com- 
plained of,  but,  in  view  of  Dur  conclusion,  these  were  not 
prejudicial. — Affikmed, 


T»    wo|      Hbnbt  Wilkbn,  Appellant,  v.  Christ  Voss,  Caroline  Vossr 

AND  John  Voss,  Appellees. 

Vendor  and  Purchaser:     8albofi«and:     reservations:     SPSOiFia 

1  PERFORMANCE.  Where  the  purchaser  of  real  estate  is  informed 
by  the  vendor  before  a  contract  of  sale  is  executed  that  he  will 
make  certain  reservations,  and  by  mistake  or  oversight  the^ 
agent  of  vendor  omits  a  part  of  such  reservations  from  the 
written  contract,  si)eciflo  i)erformance  will  not  be  decreed  at  a^ 
snit  of  the  purchaser. 

Performance  by  Purchaser:     patkbnt.     An  agent  for  the  sale  of 

2  land  has  no  implied  authority  to  accept  in  part  payment  any- 
thing but  cash,  and  where  the  contract  recites  part  payment 
in  a  stated  sum,  which  is  not  in  fact  paid  in  money*  there  is 
a  failure  of  the  purchaser  to  i>erform  the  contract  which  will 
.defeat  specific  performance  at  his  suit. 
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Appeal  from  Tama  District  Court.— Has.  G.  W.  Bubkham^ 

Judge. 

Tuesday,  May  19,  190a 

Sun  in  equity  for  the  specific  performance  of  an  agree- 
ment to  convey  real  estate.  The  contract  was  made  by  an 
agent  of  defendant,  and  defendant  pleaded  that  the  agree- 
ment was  without  authority,  and  that  it  failed  to  contain 
certain  stipulations  which  should  have  been  exacted  from 
the  purchaser.  Trial  to  the  court.  Decree  for  defendants, 
and  plaintiff  appeals. — AMrmed. 

Caldwell  <6  Walters  for  appellant. 

O.  L,  Wilbur  and  C.  B.  Bradshaw  for  appellees. 

Dbbhbr,  J. — A  written  contract  for  the  salf  of  the 
land  in  controversy  was  executed  by  and  between  plaintiff, 
acting  on  his  own  behalf,  and  one  Martin  Mee,  acting  as 
agent  for  John  Voss,  the  then  owner  of  the  record  title  to 
the  land,  which  provided,  among  other  things,  for  a  cash 
payment  of  $1,800,  and  contained  a  reservation  as  follows: 
*' It  is  also  understood  and  agreed  that  1st  party  reserves 
machinery  shed,  and  all  wires  but  three  on  pasture  fence 
west  of  the  house,  and  shall  pay  1899  tax,  1st  party  agrees 
to  leave  premises  in  as  good  condition  on  March  1st,  1900, 
as  they  are  now  in."  The  remainder  of  the  consideration, 
to  wit,  $8,000,  was  to  be  paid  on  March  1,  1900,  at  which 
time  deed  was  to  be  made  by  defendants,  and  possession 
delivered  to  plaintiff.  There  is  no  doubt  that  Mee  was 
the  agent  of  Voss,  and  that  he  had  authority  to  sell  the 
land  on  certain  terms  and  conditions.  Among  these  were 
that  Voss  was  to  have  $60  net  per  acre  for  the  land,  and 
was  to  surrender  possession  March  1,  1900,  and  that,  if 
Mee  could  not  get  more  than  $60  per  acre  for  the  land,  he 
(Mee)  was  to  have  the  use  of  the  money  received  by  him 
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on  the  purchase  price  from  the  time  of  making  the  con- 
'tract  until  March  1,  1900.  There  is  a  controversy  regard- 
ing the  reservations  which  Voss  insists  should  have  been 
made  in  the  contract  of  sale,  and  also  regarding  the  pay* 
ment  of  the  purchase  price  by  plaintiff. 

The  rules  of  law  involved  are  not  in  dispute.     Specific 

performance  is  not  granted  as  of  right  in  every  case,  even 

.  though  there  be  a  valid  contract.     It  will  not  be  granted 

where  it  would  be  inequitable  to  do  so,   nor  will  it  be 

enforced  where  there  is  strong  ground  for  believing  that 

the  parties  did  not  understand  the  contract  alike.     Hop* 

wood  tJ.  McCausland^  120  Iowa,  218.     The  evidence  shows, 

I    SAtBofUnd-  b^yoi^d   all   question,   that  plaintiff,   before 

JJJSS^^*'  contracting  for  the  purchase  of  the  land,  was 

formancc.       ^^^  ^^  j^j^^^  y^^^^  ^y^^  owuer,  that  ho  should 

reserve  an  entire  new  two- wire  fence  and  posts,  built  that 
season,  a  machine  shed,  three  wires  from  a  fence  around 
what  was  known  as  the  "old  pasture,'*  and  a  pigeon  house* 
While  negotiating  with  Mee  for  the  sale,  plaintiff  told  him 
(Mee)  about  the  reservations  demanded  by  Voss;  but, 
instead  of  inserting  them  in  the  contract,  he  ^ee)  made 
the  reservations  as  they  appear,  and  at  the  same  time  told 
Wilken  that  Voss  could  not  hold  the  two-wire  fence  or  the 
pigeon  house,  and  that  they  should  stay  on  the  place. 
Mee  made  these  statements  because  of  an  understanding 
he  had  with  Voss  as  to  what  should  be  reserved.  But  for 
the  fact  that  he  (Mee)  was  informed  by  plaintiff  hia.self 
as  to  the  reservations  defendant  would  insist  upon,  we 
should  be  inclined  to  hold  that  the  contract  contained  all 
the  reservations  which  defendant  was  entitled  to  insist 
upon,  for  the  preponderance  of  the  evidence  shows  that 
the  contract  contains  all  the  reservations  which  defendant 
told  his  agent,  Mee,  to  insert  therein.  Whether  or  not 
Voss  failed  through  mistake  or  inadvertence  to  mention 
all  the  reserva'ions  when  talking  with  his  agent  regarding 
the  terms  of  the  sale,  it  is  apparent  that  plaintiff  knew 
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the  terms  on  which  defendant  was  willing  to  sell,  and  that 
this  information  was  imparted  to  the  agent,  Mee^  before 
the  contract  was  consummated     As  these  differed  in  some 
respects  from  those  given  the  agent,  good  faith  required 
that  this  agent  investigate  the  matter  before  closing  the 
ontract,  in  order  that  all  possibility  of  mistake  might  be 
ivoided.     We  are  not  to  be  understood  as  holding  that 
there  was  any  actual  bad  faith  on  the  part  of  the  agent. 
He,  no  doubt,   acted  honestly  on  the  information  given 
him  by  Voss;  but  he  knew  when  talking  with   plaintiff 
that  defendant  was  claiming  more  reservations  than  were 
named  in  the  conversation  with  him,  and,  instead  of  ad- 
vising against  the  defendant's  claim,  he  should  have  in- 
vestigated as  to  whether  or  not  there  had  been  a  mistake 
in  the  terms  given  him.     The  written  contract  as  will  be 
noticed,  does  not  contain  the  reservations  which  defendant 
told  plaintiff  he  should  insist  upon ;  and,  through  mistake, 
inadvertence,  or  accident,  the  minds  of  the  parties  did  not 
in  fact,  fully  meet  on  the  terms  of  the  sale.      Wickham  v. 
Winchester^  75  Iowa,  327,  seems  to  be  decisive  of  the  case 
on  this  proposition.      There  evidently  was  a  mistake  or 
misunderstanding  between  these  parties,  which  was  known 
to  plaintiff  at  the  time  he  made  his  contract  of  purchase. 
This  in  itself  is  sufficient  to  dispose  of  the  case.    There 
is   another  pointy  however,   which   is  equally  conclusive. 
While  the  contract  recites  the  payment  of  $1,800  in  cash 
PERFOR-         ^y  plaintiff  to  Mee,  no  such  sum   was  paid, 
pifrchasen      ^^  ^^^^  Contrary,  plaintiff  gave  a  certificate  of 
payment.'      jeposit  for  the  sum  of  $600,   and   a  note  for 
$1,200,  running  to  the  Tama  County   Bank.     There  is  no 
showing  that  this  note  was  paid  until  after  March  1,  1900, 
and  after  defendant    had   repudiated  the  contract.     An 
agent  to  pell  land  has  no  implied  authority  to  accept  any- 
thing but  cash  in  payment  or  part  payment  therefor.     This 
is  fundamental  doctrine.      Plaintiff  has,  therefore,  failed 
to  show  performance  on  his  part,  and  the  delivery  of  the 
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certificate  of  deposit  and  the  note  to  the  agent  was  un- 
authorized.  The  case  turnn,  however,  on  the  fact  that  the 
reservations  imposed  by  defendant,  of  which  plaintiff  had 
knowledge,  were  not  included  in  the  contract  through  mis- 
take or  otherwise,  and  that,  in  view  of  this  fact,  the  agree- 
ment should  not  be  specifically  enforced. 

There  is  a  claim  that  defendant  ratified  the  contract 
after  it  was  made.  Ratification,  to  be  of  any  avail,  must 
be  with  full  knowledge  of  the  facts.  This  is  not  shown  by 
sufficient  testimony.  The  trial  court  had  the  witnesses 
before  him,  and,  while  the  case  is  triable  de  novOy  we  are 
disposed,  when  the  evidence  is  close,  as  in  this  case,  to 
give  this  fact  importance,  and  to  attach  some  weight  to 
the  findings  of  the  trial  court,  who  had  the  great  advantage 
of  seeing  the  witnesses  who  gave  testimony. 

Our  conclusions  accord  witti  those  of  the  trial  court, 
and  its  decree  is  affirmed. 


KuH,  Nathan  <fe  Fisher  Company,    Appellees,  v.    Morris 
Glucklick  and  H.  E.  Boyd,  Trustee,  Appellants. 

Sales:     fraud  of  purchaser:     replevin:     pleadings:    evidence. 

1  In  a  replevin  action  by  the  seller  alleging  generally  that  the 
goods  were  purchased  through  false  representations  made  by 
the  purchaser  of  his  financial  condition,  the  written  statement 
of  the  purchaser  showing  his  condition,  made  at  the  seller's 
request,  is  admissible,  and  in  such  an  action  proof  of  fraud  is 
a  part  of  plaintiff's  main  case. 

Evidence :     admission  of  cash  book.     In  a  replevin  action  based 

2  on  the  fraud  of  the  purchaser  of  the  goods,  his  casli  book,  made 
up  from  memoranda  of  sales  and  disbursements,  is  admissible 
to  show  in  a  general  way  the  character  and  extent  of  his  bus- 
iness, though  such  memoranda  is  not  produced  and  the  entries 
in  the  cash  book  are  not  verified  by  the  party  making  them ; 
and  this  is  true  even  though  a  trustee  in  bankruptcy  has  been 
substituted  as  a  party  defendant. 

Fraud  of  Purchaser:     evidence.      A    trustee    in  bankrapty  takes 
8     only  such  title  to  the  property'  as  the  bankrupt  had,  and  in  aii 


May  1908]  Kuh,  Nathan  &  Fisher  Oo.  v.  Gluokliok.      505 

action  against  the  trustee  for  the  possession  of  goods  sold  the 
bankmpt  on  the  strength  of  his  frandnlent  representations  as 
to  his  financial  condition,  the  petition  in  bankruptcy  and 
schedules  attached  are  admissible  to  show  the  fraud. 

Value  of  Goods:     instruction.     In  a    replevin   action   against   a 

4  trustee  in  bankruptcy  for  goods  sold  the  bankrupt,  where  no 
judgment  is  asked  except  for  possession  of  the  goods,  au  in- 
struction that  the  jury  find  the  full  value  of  the  goods  sold  is 
not  prejudicial  error. 

Default  Judgment  Against   Purchaser.      In  a  replevin'  action  on 

5  the  ground  that  the  sale  of  the  goods  was  induced  by  the  fraud 
of  the  purchaser,  in  which  the  purchaser's  trustee  in  bank- 
ruptcy is  substituted  party  defendant  on  his  own  motion,  if  the 
original  defendant  defaults,  a  judgment  should  be  entered 
against  him  for  the  value  of  the  goods  not  found. 

Appeal  from  Dallas  District  Court — Hon,  J.  D.  Gamble, 

Judge. 

Wednesday,  May  20,  190a 

Action  of  replevin,  brought  by  the  plaintiff  corpora- 
tion to  recover  possession  of  certain  goods  alleged  to  be 
detained  by  the  defendant  Glucklick,  then  a  merchant  do- 
ing business  at  Perry.  At  the  time  of  filing  the  petition 
plaintiff  procured  a  writ  to  be  issued  and  delivered 
to  the  sheriff  of  the  county,  under  which  a  portion  of 
the  goods  described  in  the  petition  were  taken  posses- 
rsion  of  and  delivered  to  plaintiff.  It  appears  that 
thereafter  Glucklick  was  adjudged  a  bankrupt  in  the 
United  States  District  Courti,  upon  his  voluntary  petition, 
and  H.  E.  Boyd  was  selected  and  qualified  as  trustee  pur- 
suant to  the  federal  statutes  relating  to  that  subject. 
Thereupon  said  Boyd  appeared  in  the  court  below,  and 
filed  a  motion  in  this  action,  in  which  he  set  forth  the 
bankruptcy  proceedings  and  his  appointment  as  trustee, 
ttnd  asked  that  he  be  substituted  as  defendant,  and  per« 
tnitted  to  defend  the  action.  Such  motion  having  been 
lipanl,  an  order  was  made  and  entered   as  follows:     "H. 
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E.  Boyd,  trustee,  is  substituted  as  defendant."  Qlucklick 
did  not  enter  his  appearance  or  file  any  pleading  before- 
trial.  Boyd  filed  an  answer  to  the  petition,  and  upon  the 
issues  thus  joined  trial  to  a  jury  was  had,  resulting  in  a 
verdict  in  favor  of  plaintiff,  and  fixing  the  value  of  the  prop-^ 
erty  in  controversy  at  $1,991.25.  Defendant  Boyd  filed 
motion  for  new  trial.  Plaintiff  filed  motion  for  judgment 
upon  the  verdict,  in  which  motion  judgment  is  asked  as 
against  both  defendants  for  costs;  also  that  plaintiff  be 
adjudged  to  be  the  owner  of  that  part  of  the  property 
taken  under  the  writ  being  of  the  value  of  $1,241.75,  and 
entitled  to  possession  of  the  same;  further,  that  judgment 
be  entered  in  its  favor  as  against  defendant  Glucklick  for 
the  value  of  the  property  sought  to  be  recovered,  and  not 
found,  the  same  being  shown  to  be  of  the  value  of  $749,50,. 
which  judgment  plaintiff  elected  to  take.  Both  defend- 
ants appeared  to  the  motion  for  judgment,  and  filed  resist- 
ance tliereto.  The  motion  for  new  trial  was  overruled,, 
and  the  motion  for  judgment  was  sustained  as  to  both 
defendants.  Thereupon  judgment  was  entered  as  prayed 
in  such  motion.  The  defendants  separately  served  and 
filed  notices  of  appeal. — Affirmed. 

Shortley  cfe  Uarpel  for  appellant  Glucklick. 

Oiddings  <&  Winegar  for  appellant  Boyd. 

White  i&  Clarke  for  appellee. 

Bishop,  C.  J. — First  as  to  the  appeal  of  the  defendant 
Boyd.  The  petition  alleges  the  facts  constituting  the 
wrongful  detention  of  the  property,  according  to  the  belief 
of  plaintiff,  to  be  that  defendant  Glucklick  claims  to  have 
purchased  the  same  of  plaintiff.  Plaintiff  alleges,  how- 
ever, that  the  delivery  of  such  goods  to  Glucklick  was  pro- 
cured by  false  and  fraudulent  representations  made  by 
him  to  plaintiff  at  the  time  of  such  delivery,  as  to  his. 
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solvency  and  financial  condition  and  standing,  and  as  to 
his  intention  to  pay  therefor,  which  false  and  fraudulent 
representations  were  knowingly  made,  and  were  for  the 
purpose  of  wrongfully  and  fraudulently  procuring  the 
delivery  of  such  goods  to  him;  that  such  representations 
were  believed  to  be  true  and  relied  upon  by  plaintiflF  in 
making  delivery  of  the  goods  to  him,  said  Qlucklick.  Bj 
a  subsequent  amendment  it  is  alleged  that  at  the  time  de- 
fendant procured  such  goods  to  be  delivered  to  him.  he  did 
not  intend  to  pay  for  the  same.  The  answer  of  Boyd  ad- 
mits the  purchase  of  the  goods  from  plaintiff  by  defendant 
Qlucklick;  alleges  that  such  purchase  was  in  good  faith, 
and  that  thereby  Qlucklick  became  the  absolute  owner, 
and  entitled  to  the  possession  and  control  of  such  goods; 
denies  the  false  and  fraudulent  representations  alleged. 

I.  Upon  the  trial  it  was  made  to  appear  that  the  first 
order  for  goods  was  received  by  plaintiff  from  Qlucklick 
in  June,  1900.  Upon  receipt  of  such  order,  and  before 
1.  Fraud  of       proceeding  to  fill  the  same,  plaintiff  required, 

purchaser: 

replevin:        aud  there  was  furnished  by  defendant,  prop- 

pleading:  "  »  x^       «r 

evidence.  erty  Statements  in  writing,  showing  his  assets 
and  liabilities  and  general  financial  standing.  These 
statements  were  produced  by  plaintiff,  and  offered  in  evi- 
dence as  part  of  its  main  case.  To  such  the  defendant 
Boyd  objected  as  incompetent  and  immaterial  and  for  the 
reason  that  there  is  no  allegation  in  the  petition  charging 
that  any  such  representations  were  made.  The  objection 
was  overruled,  and,  based  thereon,  defendant  now  assiirns 
error.  We  think  the  ruling  was  correct  The  petition 
charges  false  and  fraudulent  representations,  and  certainly 
the  representations  in  fact  made  were  material  under  such 
allegations.  It  was  neither  necessary  nor  proper  to  set 
out  in  the  petition,  in  Amc  verba^  all  written  papers  or 
statements  upon  which  plaintiff  expected  to  rely  to  estab- 
lish the  fact  that  false  representations,  in  character  as 
alleged,  were  made.     The  allegations  of  the  petition  are 
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genera],  and  it  seems  to  be  the  thought  of  counsel  for 
appellants  that,  because  the  court  overruled  a  motion  for 
more  specific  statement,  evidence  of  specific  representa- 
tions ought  not  to  be  admitted.  It  is  not  contended  that 
there  was  error  in  the  ruling  upon  the  motion.  Conced- 
ing, therefore,  that  the  ruling  was  correct,  still  there  is 
no  tenable  ground  upon  which  to  base  a  refusal  to  admit 
evidence,  otherwise  competent,  in  support  of  the  general 
allegations  found  in  the  petition.  Counsel  further  argue 
that  the  evidence  was  improperly  admitted,  for  that  proof 
of  fraud  was  unnecessary  to  the  main  case  of  plaintiff;  that, 
if  admissible  at  all,  it  should  have  been  made  in  rebuttal, 
under  proper  allegations  in  a  reply.  This  cannot  be  true. 
It  has  been  repeatedly  held  that  when  a  delivery  of  goods 
has  been  procured  by  false  representations  as  to  solvency 
it  may  be  avoided,  and  the  vendor  may  recover  the  goods. 
Cox  Shoe  Co*  V.  Adamsj  105  Iowa,  402;  Morris  v.  Posnerj 
111  Iowa,  335;  Phelps  v.  Samson^  118  Iowa,  145.  Clearly, 
it  was  upon  this  theory  that  the  plaintiff's  action  here  was 
brought.  It  was  essential  to  a  recovery,  therefore,  that 
fraud  should  be  established.  The  petition  discloses  in 
substance  that  a  sale  in  form,  at  least,  had  been  made  of 
the  goods  to  defendant  Qlucklick.  The  effect  of  this  is 
sought  to  be  avoided,  and  a  verdict  of  no  sale  secured,  by 
allegation  and  proof  of  fraud.  Such  allegations  and  proof 
are  vital  elements,  in  the  absence  of  which  there  could  be 
no  recovery  in  this  form  of  action.  The  case  of  Kervick 
V.  Mitchell^  68  Iowa,  278,  relied  upon  by  counsel,  does  not 
support  their  contention,  as  we  read  the  opinion.  In  that 
case  fraud  was  not  in  any  way  alleged  in  the  petition,  and 
it  was  accordingly  held  that  evidence  of  fraudulent  repre- 
sentations was  not  relevant  to  the  issue.  As  supporting 
our  position,  see  Nolan  v.  Jones^  53  Iowa,  887. 

IL     Plaintiff  offered  in  evidence  a  cashbook  kept  by 
defendant  Qlucklick,  which,  as  testified  to  by  him,  con- 
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tained  the  record  of  cash  sales  and  disbursments  made  by 

2.  bvidbncb:     him  while  in  the  conduct  of  the  business.     It 
of  cash  book,  appears  that  the  account  of  daily  cash  sale& 

and  disbursements  was  kept  by  a  cashier  on  small  mem- 
orandum slips;  that  from  time  to  time  these  slips  were 
taken  and  posted  into  the  cashbook  by  defendant's  wife. 
The  slips  were  not  produced,  nor  was  the  cashbook  verified 
by  the  person  making  the  entries  therein.  The  admission 
of  the  book  in  evidence  was  objected  to  as  incompetent^ 
because  not  properly  verified,  and  secondary.  This  ob- 
jection was  overruled,  and,  we  think,  properly  so.  Any 
evidence  competent  as  against  Glucklickwas  competent  as 
against  Boyd.  Further  upon  this  subject,  see  the  succeed* 
ing  division  of  this  opinion.  The  evidence  offered  wa&. 
material  to  but  one  issue — that 'of  the  fraud  alleged;  and, 
as  bearing  upon  this  issue,  all  matters  connected  with  the 
conduct  of  the  business  hy  Glucklick  tending  to  prove  the 
amount  and  character  of  the  business  done  by  him,  or 
showing  the  amount  and  value  of  the  property  owned  by 
him  or  in  his  possession,  was  both  competent  and  mater- 
iaL  It  may  be  true  that  under  other  conditions,  and  for 
some  other  purposes,  the  book  would  not  have  been  admis- 
sible. But,  as  having  relation  to  the  case  here  made,  it- 
was  a  book  kept  under  the  direction  of  Glucklick  as  a 
record  of  his  cash  transactions,  and  competent  under  the 
fraud  issue  to  show  in  a  general  way  the  character  and 
extent  of  such  transactions.  The  weight  and  effect  of 
such  evidence  was  for  the  jury. 

IIL     Defendant  Boyd  further  complains  and  assigns  • 
error  because  the  petition  in  bankruptcy  and  schedules 
attached  filed  by  Glucklick  in  the  bankruptcy  court  were 

3.  Fraud  of       admitted  in  evidence  over  his  objection*.     It 
evidence. '      is  Said  in  argument    that  such  evidence  was 

incompetent  for  the  reason  that  the  same  did  not 
relate  to  the  matter  of  title  or  possession  of  the  property 
in  controversy,  and  for  the  further  reason  that  "Glucklick 
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was  not  in  possession  of  the  property  in  controversy  when 
the  so-called  declaration  was  made,"     Counsel  are  in  error 
in  assuming  that  Boyd,  under  the  order  substituting  him 
as  defendant,  occupied  any  different  position,  or  bore  any 
diflferent  relation,  to  the  litigation  from  that  which  would 
have  obtained  had  the  answer  been  filed  and  the  defense 
made  by  Glucklick,     Boyd,  as  trustee,  simply  took  what- 
ever interest  in  the  goods  in  controversy  Gluckiick  had; 
no  greater  and  no  less.     All  infirmities  which  inhered  in 
the  title  to  such  goods  as  agiinst  Gluckiick  were  available 
as   against  Boyd.      It   would   be  strange,  indeed,  if  one 
holding  goods  which  had  been  obtained  by  fraud,  or  con- 
cerning which  the  title  was  otherwise  defective,   might 
avoid  the  fraud  or  perfect  the  title  in  any  sense  or  to  any 
degree  by  passing  such  goods  over  to  an  assignee  or  trustee. 
Boyd  could  not,  therefore,  and  in  his  pleading  he  does  not, 
claim  to  be  possessed  of  any  i  ight  or  title  other  or  differ- 
ent from  the  right  and  title  in  truth  and  in  fact  possessed 
by  Gluckiick.     The  case  is  vastly  different  from  one  where 
the  statements  or  declarations  of  a  vendor,  made  after 
delivery  of  possession,  are  sought  to  be  introduced  to  affect 
the  title  to  the  property  in  the  hands  of  his  vendee.     Such 
are  the  cases  cited  and  relied  upon  by  appellant,  and  it  is 
manifest  that  they  are  not  in  point.     Here  the  evidence 
»ought  to  be  introduced  was  competent  as  bearing  upon  the 
question  of  the  financial  condition  of  Gluckiick,  and  such, 
in  turn,  was  material  to  a  determination  of  the  fraud  issue 
tendered  by  the  petition.     A  trustee  in  bankruptcy  "be- 
comes vested  with  the  same  kind  of  a  title  as  though  he 
were  a  purchaser,  but  such  title  is  subject  to  all  the  rights 
and  equities  existing  in  favor  of  third  persons  against  the 
bankrupt,    except    as    to    fraudulent    conveyances  and 
transfers,  preferences,  and  other  transactions  in  fraudof  the 
bankruptcy  act,"  5  (Jyc.  841,  and  cases  cited  in  the  notes. 
IV.     Other  assignments  of  error  are  made,  based  on 
rulings  in  connection  with  the  introduction  of  the   evi- 
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dence.      We  have  examined  the  record   with  respect  to 
•each  of  such,  and  find  no  prejudicial  error*     We  have  also 
read  the  instructions  given  to  the  jury.     They  are  as  fav- 
orable to  the  defendant  as  he  had  the  right  to  expect,  and 
we  discover  no  prejudicial  error  therein.     The  instruction 
asked  by  the  defendant  had  no  application  to  the  issues  in 
this  case,  and  was  properly  refused.     It  is  said  that  the 
court  erred  in  directing  the  jury  to  find  the  full  value  of 
all  the  goods  delivered  to  Glucklick  by  plaintiff  in  the 
4.  Value  of       event  that  plaintiff  was  found   entitled  to 
struction.       recovor.     The  jury  found  the  full  value  of 
such  goods  to  be  $1,991.26.     We  think  that  in  this  there 
was  no  error.      But,   in  no  event,  could  such  finding  be 
prejudicial  to  the  defendant  Boyd.     The  effect  of  the  ver- 
dict was  to  confirm  in  plaintiff  the  right  to  the  possession 
of  the  goods  taken  under  the  writ.     No  aflSrmative  relief 
was  asked  as  against  said  defendant,  and  no  judgment  was 
rendered  against  him,  save  that  his  right  to  the  possession 
of  any  of  the  goods  in  controversy  was  denied.     On  the 
whole,  we  think  the  case  was  fairly  submitted  to  the  jury, 
and  that  the  record  discloses  evidence  sufficient  to  warrant 
the  verdict  rendered. 

We  now  take  up  the  question  raised  by  the  appeal  of 

the  defendant  Glucklick.     The  action,  it  will  be  observed, 

was  commenced  against  Glucklick  alone.     No  appearance 

T^     „,^        for  h™  or  on   his   behalf   was   made.     Such 

5.    Default 

iMrSt^r-    bei^g  *he  condition  of  the  record,  the  plain- 
cfiaser.  ^jjj  ^^g  entitled  upon  demand  at  any  time, 

and  upon  proving  up,  to  a  default  judgment  awarding  to 
it  the  possession  of  the  property  in  controversy,  or,  if  the 
same  or  any  portion  could  not  be  found,  then  for  the  value 
thereof.  This  must  be  true  unless  the  appearance  of 
Boyd,  trustee,  and  the  defense  made  by  him,  had  the 
effect  to  suspend  the  operation  of  the  general  rule.  As 
we  think,  no  such  effect  can  be  given  the  proceedings  for 
an  order  of  substitution.     To  begin  with,  the  appearance 
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of  Boyd  was  upon  his  own  motion,  and  therewith  the  de- 
fendant Glucklick  had  nothing  whatever  to  do,  as  far  as 
shown  by  the  record.     Now,  it  would  be  strange  doctrine 
to  say  that  the  right  of  a  plaintiff  to  pursue  his  remedy 
afforded  by  the  law,  and  this  as  fully  and  completely  as 
the  facts  alleged  in  his  petition  will  warrant,  may  be  cut 
off,  and  the  defendant  discharged,  and  this  for  no  other 
reason  than  that  a  third  person,  claiming  an  interest  in  a 
part  of  the  property  in  controversy,  has  procured  himself 
to  be  made  a  defendant,  and  has  made  defense.     Surely, 
such  is  not  the  law,  and  we  cannot  conclude  that  the  trial 
court  intended  by  using  the  word  "substituted,"  in  the 
order  made,  to  wholly  discharge  Glucklick  from  further 
connection  with  the  case.     Indeed,  there  was  no  power  in 
the  court  so  to  do.     Having  commenced  the  action  against 
him,  the  plaintiff  had  the  absolute  riglit  to  such  judgment 
as  it  might  show  itself  entitled  to,  and  of  this  the  court 
could  not  lawfully  deprive  it     That  an  order  of  substitu* 
tion  having  the  effect  to  discharge  the  person  for  whom 
substitution  is  made  may  be  proper  in  some  cases,  we  may 
concede;  but  such  will  not  be  made  where  any^  interest  of 
the  opposite  party  will  be  prejudiced  thereby.     Snyder  v. 
Phillips^  66  Iowa,  481,  is  a  case  illustrative  of  this  princi- 
ple.    In  that  case  an  order  was  asked  for  the  substitution 
of  tlie  party  plaintiff.     Such  order  was  refused,  and  in  the 
course  of  the  opinion  the  court  says:  "If  such  substitution 
can  be  made  without  depriving  the  defendant  of  a  sub- 
stantial right,  it  should,  and  no  doubt  would,  be  made.    To 
have  made  it  in  this  case  would  have  deprived  the  defend- 
ant  of  such  right,"  etc. 

That  the  principle  is  equally  applicable  to  a  case  where 
Bubstitution  of  a  party  defendant  is  sought  to  be  made 
Beems  too  clear  for  argument.  Such  principle,  we  think, 
has  special  application  to  this  case.  Tho  value  of  the 
goods  taken  under  the  writ  was  $1,241.75.  The  trustee, 
Boyd,  appeared  to  claim  such  goods  only.     The  value  of 
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the  entire  lot  of  goods  mentioned   in  the  petition   was 
$1,991.26.     Plaintiff  was,  therefore,  entitled  to  demand 
judgment  for  the  possession  of  the  goods  so  taken  under 
the  writ,  and,  in  addition  thereto,  to  demand  judgment 
against  Glucklick  for  the  value  of  that  portion  of  the  goods 
not  found.     It  is  manifest  that  no  money  judgment  could 
have  been  recovered  against  Boyd  even  had  such  been  de- 
manded  by   proper  pleading.      We  conclude,  therefore, 
that  by  the  order  of  substitution  it  was  intended  simply  to 
permit  Boyd  to  make  claim  to  the  goods  levied  upon  under 
the  writ  o^  replevin;  that  Glucklick,  who  was  not  a  party 
to  such  order,  and  who  is  not  shown  to  have  been  preju* 
diced  in  a'ny  way  by  the  making  thereof,  cannot  take  re^ 
fuge  behind  the  same  to  shield  himself  from  a  judgment 
for  the  value  of  the  goods  sued  for  and  not  found.     He 
had  secured  no  order  of  discharge,  and  he  had  no  right  to 
assume  that  the  order  permitting  Boyd  to  make  defense 
was  intended  to  free  him  from  all  further  responsibility  or 
liability  to  the  plaintiff.     That  such   was  the  thought  of 
the  trial  court  is  further  evidenced  by  the  fact  that  after 
verdict,  and  while  yet  the  record  was  within  its  control, 
the  motion  for  judgment  against  Glucklick  was  entertained 
and  granted,  proof  having  been  made  by  plaintiff  of  the 
value  of  the  goods  not  found,  and  judgment  entered  ac- 
cordingly.    Finally,  defendant  Glucklick  is  in  no  position 
to  claim  that  any  prejudice  has  resulted  to  him.     He  was 
given  his  day  in  court,  and  in  no  sense  was  he  prevented 
from  making  defense.     The  proof  shows  the  value  of  the 
poods  not  found,  and  for  such  he  was  clearly  liable  to 
plaintiff,  and  the  judgment  was  for  the  amount  thereof. 
A.  right  conclusion  was  thus  reached,  and  we  think  defend* 
i.ut  ought  not  to  be  heard  to  complain  thereof. 
The  judgment  on  both  appeals  is  affirmed. 
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Maud  Stoyer^   Appellee,   v.  Mrs.  J.  Flower,  Appellant. 

Landlord  and  Tenant:     aobnot:    unauthorized  lease:     payment 

1  OF  RENT.  An  agent  in  the  absence  of  express  authority  cannot 
make  a  valid  lease  of  his  principal's  property  to  be  used  for 
an  immoral  imrpose,  and  a  payment  of  rent  to  the  agent  under 
an  unauthorized  lease  will  not  bind  the  principal. 

Repayment  of  Rent:     liabiutt of  landlord.     The  promise  of  an 

2  agent  to  repay  money  advanced  to  him  on  an  unauthorized 
contract  of  lease  cannot  be  enforced  against  the  principal  in 
the  absence  of  a  showing  that  the  principal  had  received  some 
benefit  therefrom. 

Repayment  of  Rent:  liabilitt  of  landlord:  presumption. 
8  Where  one  enters  into  a  conspiracy  witli  an  agent  to  lease 
property  of  the  principal,  in  the  name  of  another  and  for  an 
immoral  purpose,  there  is  no  presumption  that  the  agent  was 
unauthorized  to  receive  rent  therefor,  and  money  paid  the 
agent  under  such  circumstances  cannot  be  recovered  from  the 
principal.  • 

Illegal  Contract:     reoission:     repayment.      When  an  agent  with- 

4  out  authority  leases  property  for  an  immoral  ptirpose  and  re- 
ceives part  of  the  rent,  it  cannot  be  recovered  from  the  prin- 
cipal on  disaffirmance  of  the  contract. 

New  Trial.     While  the  granting  of  a  motion  for  a  new  trial  is 

5  largely  discretionary  with  the  trial  court,  yet  where  a  case 
has  been  proi>erly  determined  on  its  merits,  a  new  trial  should 
not  be  allowed,  and  will  be  reversed  on  appeal. 

Appeal  from  Marshall  District  Court. — Hon.   Obed  Cas- 
well, Judge. 

Wednesday,  May  20,  190a 

m     ^  Appeal  from  an  order  sustaining  plaintiff's  motion 

ji3o^5u        for  5  new  trial  in  an  action  wherein  she  sought  to  recover 

' damages  for  defendant's  failure  to  observe  a  contract  of 

lease  of  certain  rooms  in  a  building  in  the  city  of  Mar. 
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«hal1town,  and  to  recover  the  sum  of  $120  paid  to  defend- 
ant's agent.  The  issues  and  facts  will  appear  in  the 
opinion. — Reversed. 

Theoderick  F.  Bradford  for  appellant. 

Bohert  Shirk  and  J.  M.  Whitaker  for  appellee. 

Dbemer,  J. — Plain tiflF  claims  that  she  leased  certain 
rooms  in  a  building  in  the  city  of  Marshalltown,  for  the 
term  of  one  year,  from  William  Flower,  the  husband  and 
itgent  of  the  defendant,  at  the  agreed  rental  of  $80  per 
month;  that  she  paid  to  said  agent  the  sum  of  $120  upon 
the  rent;  that  defendant  refused  to  allow  plaintiff  to  enter 
the  premises,  but  canceled  the  lease,  and  refused,  and  still 
refuses,  to  return  the  $120,  although  demand  has  been 
made  therefor;  and  she  asked  judgment  for  damages  in 
the  sum  of  $120,  with  interest.  In  an  amendment  to  her 
petition,  filed  during  the  trial,  she  averred  that  defendant 
refused  to  ratify  the  contract  made  by  her  agent,  but 
disapproved  the  same,  and  refused  to  allow  plaintiff  to 
take  possession ;  that  defendant's  agent  thereupon  prom- 
ised to  return  the  money  received  by  him;  that  she  (plain- 
tiff) thereupon  rescinded  the  contract,  and  accepted  the 
promise  to  return  the  money,  but  that  neither  defendant 
nor  her  agent  made  return  of  the  funds  so  received,  al- 
though often  demanded;  and  that,  as  defendant  has 
received  the  $120,  which  she  refuses  to  return,  plaintiff  is 
entitled  to  judgment  for  that  amount.  Defendant  pleaded 
in  answer  that,  while  William  Flower  was  her  agent,  he 
had  no  authority  to  lease  the  property  for  illegal  purpogfes; 
that  in  fact  the  property  was  rented  to  plaintiff  for  the  pur- 
pose of  maintaining  therein  a  house  of  ill  fame.  She  also 
pleaded  a  general  denial  of  the  allegations  of  the  original 
petition.  To  the  amended  {Petition  defendant  pleaded 
a  general  denial,  and  also  specifically  denied  that  there  was 
any  agreement  to  abandon  the  lease  and  refund  the 
money ;  pleaded  there  was  no  consideration  for  the  alleged 
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abandonment,  that  the  original  contract  was  void,  and  the 
abandonment  and  surrender  thereof  was  not  a  good  consid* 
oration  for  the  alleged  agreement  to  refund. 

There  is  no  dispute  over  the  fact  that  William  Flower 
received  $120  for  rent  of  the  rooms,  that  he  received  it 
ostensibly  as  the  agent  for  the  defendant,  and  that  this 
money  has  not  been  refunded  to  any  one.  There  was 
evidence  tending  to  show  that  this  money  was  received 
from  plaintiff  through  one  Hanson  for  the  use  of  the 
rooms,  and  there  is  no  doubt  that  plaintiff  was  renting 
them  for  the  purposes  of  prostitution.  There  was  also 
evidence  to  the  effect  that  the  rooms  were  rented  directly 
to  Hanson,  and  that  Hanson  paid  the  rental  therefor.  If 
the  rooms  were  rented  to  Hanson,  then,  of  course,  plain- 
tiff cannot  recover.  If  they  were  rented  to  plaintiff,  it 
was  for  an  illegal  purpose,,  and  she  cannot  recover,  save 
on  one  theory,  to  which  we  shall  hereinafter  refer.  It 
also  appears  from  the  evidence  that,  if  the  rooms  were 
rented  to  plaintiff,  it  was  against  the  express  protest  of 
the  defendant,  and  that  Hanson's  name  was  used  for  the 
purpose  of  concealing  the  true  facts  from  her.  There  is 
no  question  that  both  plaintiff  and  William  Flower  under- 
stood that  defendant  would  not  consent  to  the  leasing  of 
the  rooms  to  the  plaintiff,  and  that  the  matter  was  kept 
conceale  I  from  defendant  until  after  the  money  was  paid 
and  the  lease  executed.  When  the  defendant  learned  of 
the  matter,  she  wrote  to  plaintiff,  expressly  repudiating 
the  lease,  and  plaintiff  made  no  further  effort  to  get  pos» 
session.  Their  was  also  some  evidence  that  William 
Flower  promised  to  return  the  money  received  by  him. 
Defendant's  evidence  also  tetided  to  show  that  the  prop* 
erty  was  not  leased  to  plaintiff,  but  to  Hanson,  and  that 
Hanson  was  never  denied  the  use  and  possession  of  the 
rooms.  There  is  also,  some  evidence  which  t.ended  to 
show  that  plaintiff  surrendered  her  lease  and  rescinded  the 
transaction. 


May  1908]  Stover  v.  Flower.  617 

On  these  issues  and  this  evidence  the  case  was  sub- 
mitted to  a  jury,  the  court  instructing,  in  effect,  that,  if 
the  plaintiff  leased  the  property  for  a  lawful  purpose,  and 
paid  part  of  the  rent.,  and  that  defendant,  after  receiving 
the  rent,  refused  to  permit  plaintiff  to  take  possession, 
then  plaintiff  was  entitled  to  recover;  that,  if  the  property 
was  rented  to  Hanson,  and  plaintiff  undertook  to  take 
possession  thereof,  under  the  lease,  for  immoral  purposes, 
then  she  could  not  recover;  and  that,  if  the  contract  of 
lease  was  for  an  immoral  purpose,  plaintiff  could  not 
recover.  The  jury  was  also  instructed  as  follows:  "(7)  If 
you  find  the  fact  to  be  that  before  the  consummation  of 
the  leasing  of  the  premises  in  question,  and  after  the 
plaintiff  had  paid  defendant  or  her  agent  $120  rent  ui>on 
a  lease  to  be  completed,  and  you  further  find  that  before 
6aid  contract  and  lease  were  completed  the  negotiations 
were  broken  off  by  defendant  refusing  to  complete  the 
same,  and  the  same  was  then  broken  off  and  the  same 
annulled,  and  it  was  then  agreed  between  plaintiff  and 
defendant,  through  her  husband  and  agent  that  the  said 
9120  should  be  refunded  and  repaid  the  plaintiff,  and  you 
further  find  that  the  defendant  has  not  done  so,  then  your 
verdict  should  be  for  plaintiff,  and  the  sum  of  $120  and 
interest  thereon  at  six  per  cent,  from  the  payment  of  the 
same."  There  was  evidence  on  which  to  base  this  last 
instruction,  and,  as  we  shall  see,  it  was  more  favorable  to 
plaintiff  than  she  was  entitled  to.  The  verdict  was  for 
defendant.  Plaintiff  filed  a  motion  for  a  new  trial,  and  this 
motion  was  sustained,  and  the  appeal  is  from  this  ruling. 
The  motion  was  based  on  misconductof  certain  jurors, 
incompetency  of  some  of  the  jurors  to  sit  in  the  case, 
newly  discovered  evidence,  error  in  rulings  on  evidence, 
in  the  instructions  given  and  refused,  and  insufficiency  of 
the  evidence  to  support  the  verdict  There  is  no  showing 
of  misconduct  of  jurors,  or  of  their  incompetency  to  serve, 
and  there  is  no  affidavit  from  the  parties  who  it  isclaime<} 


518  Stover  v.  J'lower.  [120  lowj^ 

would  give  evidence  which  it  is  said  was  newly  discovered* 
Hence  these  matters  cannot  be  considered.     The  instruct- 
tions  fully  stated  the  issues,   and,   generally  speaking,, 
were  as  favorable  to  the  plaintiff  as  she  could  ask.    There 
was  a  conflict  in  the  evidence  as  to  some  of  the  matters  in 
issue,  as  we  have  already  pointed  out.     Plaintiff  testified 
that  she  knew  defendant  did  not  want  her  husband  to  rent 
the  rooms  to  her,  but  that  the  husband  promised  to  keep 
it  quiet  until  he  and  defendant  had  gone  on  a  trip  Soutb^ 
which  they  were  then  proposing  to  take,  when  he  would 
break  the  news  to  her.     The  lease  was  made  in  the  name 
of  Henry  Hanson  for  the  evident  purpose  of  deceiving  the 
defendant     After  the  defendant  and  her  husband  went 
South,  defendant  wrote  plaintiff  that  she  did  not  want  her 
to  occupy  the  rooms,  and  that,  if  she,  plaintiff,  moved  in, 
she,  defendant,  would  make  her  all  kinds  of  trouble.     To 
this  plaintiff  said  she  responded  by  writing  that  she  cer- 
tainly  would  not   move  in    after    receiving  her  letter* 
Plaintiff  then  testified  that  William   Flower,  the  agent, 
told  her  that  she  should  not  be  uneasy;  that^  if  she,  plain- 
tiffjcould  not  occupy  the  rooms,  he  would  refund  the  money. 
Much  of  the    evidence    was    incompetent^    because 
secondary,  but  we  set  it  out  to  demonstrate  the  character 
of  plaintiff's  claim.     Without  setting  forth  more  of  the 
X    aoewcy:        testimony,  it  is  enough  to  say  that  plaintiff 
iSSf^ii^^*^  knew  the  defendant  would  not  approve  of  a 
mcntof  rent,  j^^^^  made  to  her,  and  that,  according  to  her 
version,  she  conspired  with  William  Flower,  the  agent,  to 
secure  a  lease  which  should  conceal  from  defendant  the 
fact  that  she,  plaintiff,  was  to  occupy  the  premises.     The 
jury  was  fully  justified  in  believing  that  plaintiff  was  leas- 
ing the  property,  for  an  immoral  purpose.      If  this  were 
true,  of  course  the  agent  was  presumtively  without  auth* 
ority  to  make  such  a  contract,  and  a  payment  made  to  an 
agent  under  such  circumstances  would  not  be  binding  on 
his  principal.     Under  neither  theory  could  plaintiff  re- 


May  1903]  Stovkr  v.  Flowkb.  619 

cover  the  money  paid  the  agent  from  the  defendant.  If 
she  conspired  with  the  agent  to  secure  the  rooms  against 
the  protest  and  wishes  of  the  defendant,  the  payment 
made  to  the  agept  could  not  constitute  the  basis  of  a  re- 
covery from  the  principal.  And  so,  if  the  payment  was 
made  to  the  agent  for  a  lease  in  violation  of  law,  and  the 
agent  had  no  express  authority  to  make  such  a  con- 
tract, the  payment  to  the  agent  could  not  be  made  the 
basis  of  a  recovery  from  his  principal,  in  the  absence  of  a 
showing  that  the  principal  in  fact  received  some  benefit 
from  the  payment.  Even  here,  if  the  contract  was  for  an 
illegal  purpose,  the  law  will  leave  the  parties  where  it 
finds  them.  There  is  one  exception  to  the  rule,  to  which 
we  shall  hereinafter  refer. 

The  seventh  instruction  which  we  have  quoted  refers 

to  the  promise  to  repay,  and  was  more  favorable  to  the 

plaintiff  than  she  was  entitled  to.     Accepting  this  as  the 

I.  RBPAYMBNT   ^*^»  thcro  was  a  decided  conflict  in  the  evi- 

bfiit^of""'    dence  relating  thereto,  which   a  jury   alone 

lan/iord.        ^^^j^  ^^^^j^^     j^^^  ^^^^  Settled  this  conflict, 

and  plaintiff  should  be  content,  especially  in  view  of  the 
fact  that  under  her  own  version  of  the  affair  she  was  not 
entitled  to  recover  from  the  defendant  There  is  no  evi- 
dence that  defendant  herself  ever  had  any  benefit  from 
th3  money,  or  that  she  ever  promised  to  repay  the  same. 
The  only  promise  testified  to  is  one  said  to  have  been  made 
by  William  Flower,  wherein  he  stated  that  he  had  the 
money  in  his  safe,  and  would  return  it.  This  promise 
would  not  be  binding  on  defendant  without  some  showing 
that  he  was  authorized  to  make  it  for  her.  There  is  no 
testimony  of  any  such  authorization. 

From  the  facts  above  recited  it  is  clear  that  there  is  no 
presumption  on  which  plaintiff  may  rely.  If  plaintiff  and 
3.  REPXYMBNT   the  agent  entered  into  a  conspiracy  whereby 

of  rent:  Ha-  i    »     .» n*  ^  •  n  i 

biiity  of  land- plaintiii    was    to  receive  the    rooms    under 

lord:  pre- 
sumption,      another  name  for  the  purpose  of  deceiving  the 
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defendant,  and  against  her  express  protest,  it  is  manifest 
that  a  payment  of  money  made  to  her  husband  under  such 
circumstances  could  not,  in  any  sense,  be  said  to  have  been 
made  to  the  defendant.  And  so,  if  the  money  was  paid  to 
an  agent  for  a  lease  for  an  unlawful  purpose,  there  is  no 
presumption  that  th^  agent  was  authorized  to  receive  the 
money  for  and  on  behalf  of  his  principal.  Hence  a  pay- 
ment made  to  him  under  such  circumstances  would  not  be 
binding  on  his  principal.  It  is  clear,  then,  that  defendant 
never  personally  had  any  benefit  from  the  money  received 
by  the  agent,  and  that  his  promise  to  refund,  even  if  made, 
would  not  be  binding  on  defendant.  He  alone,  if  any  one, 
would  be  responsible  under  such  circumstances.  More- 
over, if  the  money  was  paid  to  him  for  a  lease  for  an 
Immoral  purpose,  plaintiff  could  not  recover  without 
showing  a  voluntary  rescission  of  the  contract — a  locus 
pcBnitenticBj  as  it  is  sometimes  called.  The  general  rule  is 
that  in  cases  of  illegal  contract  the  party  performing  his 
part  cannot  recover  on  the  grounds  of  an  implied  promise 
on  the  part  of  the  party  receiving  the  benefit  therefrom  to 
pay  therefor,  as  the  law  will  imply  no  promise  to  pay  for 
4.  iLLBGAL  benefits  received  under  an  illegal  contract  on 
J2^2toii:  account  of  performance  thereof  by  the  other 
repayment.  ^^^^^^  Steever  V.  B.  R,,  62  Iowa,  871;  Oleason 
V.  B.  B.J  (Iowa)  48  N.  W.  Rep.  517;  Feck  v.  Burr,  10  N.  Y. 
29i;\Kinney  v.  McDermottj  55  Iowa,  674.  But  it  is  quite  gen- 
erally held  that,  so  long  as  an  illegal  contract  remains 
executory,  and  the  illegal  purpose  has  not  been  put  in 
operation,  the  one  who  has  paid  money  thereon  to  the 
other  party  may  repudiate  the  contract  and  recover  back 
the  money.  This  has  been  spoken  of  as  the  right  of  re- 
pentance. Congress  Co.  v.  Knowlton,  103  U.  S.  49  (26  L 
Ed.  347);  Wasserman  v.  Sloss,  117  Cal.  425  (49  Pac.  Rep. 
566,  38  L  R  A.  176,  59  Am.  St  Rep.  209);  White  v.  Frank- 
7 hi  Bankj  22  Pick.  181;  Tyler  v.  Carlisle^  79  Me.  210  (9 
Atl.  Rap.  353,  1  Am.  .St.  Rep.  301);  Lafferty  v.  Jelley,  22 
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Ind.  471;  Souhegan  Bank  v.  Willare^  61  N.  H.  24;  Hooker 
V.  De  Palos^  28  Ohio  St.  251;  Dauville  v.  Mirrick^  25  Wis. 
688.  We  have  recognized  this  doctrine,  to  some  extent  at 
least,  in  Munns  v.  Donovan^  117  Iowa,  516;  Williamson  v. 
C.  R.  L  &  P.  R.  R.,  53  Iowa,  126;  Sayre  v.  Wheeler^  81 
Iowa,  112,  Doubtless  a  lik^  rule  obtains  when  the  illegal 
contract  has  been  mutually  abandoned,  and  a  new  promise 
is  made  to  return  benefits  received.  Stout  v.  Ennis^  28 
Kan.  708.  There  is  a  conflict  of  authority  on  this  propo- 
sition, and  we  do  not  care  to  pronounce  definitely  thereon 
at  present.  Should  we  apply  any  of  these  exceptions  to 
the  case  made  by  plaintiff,  it  is  manifest  there  can  be  no 
recovery  from  defendant,  for  the  plain  reason  that  she 
never  received  the  money,  and  never  promised  to  return 
it  The  money  was  received  by  her  husband,  without  her 
authority,  and  against  her  expressed  wish.  She  never 
had  any  benefit  therefrom,  and  her  husband  had  no  auth- 
ority to  rescind  the  alleged  contract,  and  to  bind  defend- 
ant by  a  promise  to'  return  the  money  received  thereon  to 
the  plaintiff.  If  there  was  any  right  of  action,  it  was 
against  the  husband,  who  received  the  money,  and  plain- 
tiff could  not,  on  any  theory,  recover  it  from  defendant 
While  the  matter  of  sustaining  a  motion  for  a  new 
trial  rests  largely  in  the  discretion  of  the  trial  court  yet 
this  discretion  is  a  legal  one,  and,  where  improperly  exer- 
cised, will  be  reviewed,  and  the  ruling  re- 

■5.    New  trial. 

versed  by  this  court  Where  justice  has  been 
done,  and  the  case  properly  decided  on  the  merits,  a  new 
trial  should  not  be  granted.  The  plaintiff,  on  her  own 
showing,  was  not  entitled  to  recover  from  the  defendant 
She  may  have  been  entitled  toa  judgment  against  William 
Flower,  and  the  only  reason  she  did  not  pursue  her  remedy 
against  him  seems  to  be  that  he  is  insolvent  That  is  her 
misfortune,  and  one  of  the  penalties  she  must  pay  for 
entering  into  this  kind  of  a  transaction.     The  verdict  was 


|l3 
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clearly  right,  and  the  motion  for  a  new  trial  should  have- 
been  overruled.  The  ruling  must,  therefore,  be  reversed,, 
and  the  case  remanded  for  judgment  on  the  verdict.  — 
Rbvbbsed. 


i2o"^l         Andrew  MoQasBNT,  Appellant,  v.  The  Chicago,  Milwau^ 

=^rr,  EBB  4  St.  Paul  Railway  Company. 

I  120  m^ 

I  131  7091 

iS    w  Railroads:     in  jury  to  employe  :     assumption  of  rise.     Where  an 

136      4361 

^  1     employer,  or  those  representing  him,  furnishes  a  reasonably 


Jl^    522  safe  place  to  work,  reasonably  safe  tools,  and  reasonably  com- 

petent fellow  laborers,  then  the  employe  assumes  the  risk  or 
the  employment.  Under  this  mle  a  railway  comi^any  is  not 
liable  for  injuries  to  an  employe  caused  by  the  caving  of  a 
bank  beside  which  the  employe  is  at  work,  where  the  same 
was  due  to  the  nature  of  the  soil,  which  is  apjMkrent. 

Liability  of  Employer:  oo-employe:  rank:  neoliqenob.  Lia* 
2  bility  of  an  employer  for  the  negligent  act  of  a  foreman  does 
not  depend  on  the  difference  in  rank  but  on  the  nature  of  the^ 
employment.  If  engaged  in  something  which  might  have  been 
done  by  another  employe,  rank  is  immaterial,  and  the  general 
rule  as  to  co-employes  is  applicable. 

Appeal  from   Sac  District   Caurt. — Hon.  Z.  A.  Church^ 

Judge. 

Wednesday,  May  20,  190a 

Action  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  in  defendant's  employ  from  the 
caving  in  of  a  gravel  bank,  about  which  he  was  engaged,, 
assisting  in  the  operation  of  a  steam  shovel.  At  the  con- 
clusion of  plaintiff's  evidence  the  court,  on  motion,  di- 
rected  a  verdict  for  defendant,  and  from  judgment  on 
such  verdict  the  plaintiff  appeals. — Affirmed. 

R.  L.  McCord^  Jr.^  and  Chaa,  D,  Goldsmith  for 
appellant. 

./.  C.  Cook  and  H.  Loomis  for  appellee. 
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MoOlaik,  J. — The  evidence  for  plaintiff  showed  with- 
out conflict  that  plaintiff  was  employed  to  work  around 
the  steam  shovel  as  a  laborer,. and  that  he  had  had  consid- 
erable experience  in  that  situation;  that  in  the  operation 
of  the  steam  shovel  it  was  not  an  unusual  occurrence  for 
the  chain  to  get  off  the  pulley  at  the  end  of  the  boom  or 
movable  part  of  the  crane,  and  that  when  it  did  so  it  was 
a  part  of  the  duty  of  plaintiff  to  assist  in  replacing  it,  and 
that  at  the  time  of  the  accident  of  which  plaintiff  com- 
plains the  chain  had  got  off  this  pulley,  and  one  Ourry^ 
who  was  foreman  of  the  defendant,  in  charge  of  the  work^ 
called  upon  plaintiff  to  assist  in  replacing  the  chain  upon 
the  pulley;  that  in  doing  so  plaintiff  went  partway  up  the 
slope  of  the  bank  from  which  gravel  was  being  excavated 
by  means  of  the  steam  shovel,  and  was  pulling  upwards  on 
the  chain,  assisting  other  employes  in  making  the  chain 
slack  at  the  top  so  that  it  could  be  replaced  on  the  pulley^ 
when  a  portion  of  tl^e  top  part  of  the  bank  which  wa& 
above  plaintiff  fell  and  injured  him.  The  evidence  also 
tended  to  show  that  the  fall  of  the  portion  of  the  top  of 
the  bank  which  caused  the  injury  was  caused,  to  some 
extent  at  least,  by  the  fact  that  Ourry,  the  foreman,  stood 
there  assisting  to  pull  up  the  chain,  another  employe  be- 
ing with  him  in  that  position  for  the  same  purpose,  and 
that  the  falling  down  of  the  bank  was  also  due  to  the 
nature  of  the  bank  itself,  which  consisted  in  part  of  a 
stratum  of  sand  below  a  liyer  of  hard  clay,  which  consti- 
tuted the  top  portion ;  and  that  the  nature  of  the  bank 
was  open  to  the  observation  of  all  the  employes  who  were 
engaged  in  the  work. 

The  argument  of  counsel  for  appellant  is  based  on  the 
contention  that  there  was  negligence  on  the  part  of  the 
defendant  in  two  respects:  First,  that  Curry,  the  fore- 
man in  charge  of  the  work,  did  not  cause  the  steam  shovel 
to  be  removed  to  a  place  which  would  be  a  safe  one  for 
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replacing  the  chain  on  the  pulley ;  and,  second,  in  the  act 
of  Curry  in  standing  on  the  bank  above  plaintiflF,  thereby 
causing  a  peril  to  plaintiff  in  the  position  which  he  took 
in  assisting  to  handle  the  cliain.  These  two  forms  of  al- 
leged negligence  are  substantially  considered  together  as 
constituting  a  breach  of  the  duty  of  the  defendant  to  fur- 
nish a  safe  place  for  the  plaintiff  to  work. 

The  cases  relied  upon  by  counsel  for  plaintiff  are 
those  in  which  the  familiar  doctrine  is  announced  that  the 
duty  to  use  reasonable  care  in  furnishing  a  safe  place  for 
the  employe  is  not  discharged  merely  by  the  employment 
of  reasonably  competent  persons  to  make  the  place  safe, 
but  that  the  employer  will  be  liable  for  negligence  of  the 
employes  to  whom  this  duty  is  intrusted.  The  cases  cited 
are  those  in  which  it  is  found  that  the  employe  has  in  the 
course  of  his  employment  been  called  upon  to  use  defec- 
tive tools  or  appliances  furnished  him  for  the  purpose 
(Hough  V.  Railroad  Co.,  100  U.  S.  218  [25  L.  Ed.  612]; 
Hill  V.  Southern  Pac.  Co.,  28  Utah,  94[63Pac.  Rep.  814]) 
or  to  go  on  or  about  trestlework,  or  scaffolding,  or  staging 
insufficiently  constructed  {Fink  v.  Des  Moines  Ice.  Co.,  84 
Iowa,  821;  Haworth  v.  Seevers  Mfg.  Co.,  87  Iowa,  765; 
Smizel  V.  Odanah  Iron  Co.,  116  Mich.  149  [74  N.  W.  Rep. 
488])  or  to  work  in  a  place  attended  with  peculiar  danger 
known  to,  or  which  should  have  been  known  to,  the  em- 
ployer, and  not  known  to  the  employe  {Stahl  v.  Duluth, 
71  Minn.  341  [74  N.  W.  Rep.  148];  Pioneer  Fireprooi 
Const.  Co.'V.  Howell,  189  IlL  128  [59  N.  E.  Rep.  685]). 

But  we  think  that  cases  of  this  character  have  no  ap- 
plication to  the  one  now  before  us.     When  the  employer, 
or  those  representing  him,  has  provided  a  place  which  h 
Injury  to       reasonably  safe  in  itself,  and  has  furnished 
SSSmptlou    reasonably    safe  tools    and   appliances    and 
of  risk.  reasonably  competent  fellow  workmen,  then 

the  risk  inrident  to  the  progress  of  the  work  as  carried  on  bj 
the  employes  is  ai?s\imed  by  virtue  of  the  employment,  and 
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for  an  injury  received  in  the  prosecution  of  the  work  in  such 
place  with  such  appliances  and  in  connection  with  such 
fellow  workmen  the  employe  cannot  recover  from  the 
employer.  Atchison^  T.  <&  S.  F.  R.  Co.  v.  Moore^  29  Kan. 
682;  Ross  v.  Walker,  189  Pa.  42  (21  AtL  Rep.  157,  159,  28 
Am.  St  Rep.  160);  Lindvall  v.  Woods,  41  Minn.  212 
(42  N.  W.  Rep.  1020,  4  L.  R  A.  798);  Marsh  v.  Hermauy 
47  Minn.  587,  (5©  N.  W.  Rep.  611);  Anderson  v.  Daly 
Min.  Co.,  16  Utah,  28  (50  Pac  Rep.  815);  Olesonv.  Maple 
Orove  Coal  cfe  Min.  Co.,  115  Iowa,  74;  Bergqmst  v.  Min- 
neapolis,  42  Minn.  471  (44  N.  W.  Rep.  580);  Cleveland  C. 
C.  dk  SL  L.  R.  Co.  V.  Brovm,  20  0.  C.  A.  147  (78  Fed, 
Rep.  970).  In  determining  the  liability  of  the  employer 
under  such  circumstances  it  has  been  well  said  that  the 
important  consideration  is  "whether  the  structure,  appli* 
ance,  or  instrumentality  is  one  which  has  been  furnished 
for  the  work  in  which  the  servants  are  to  be  engaged,  or 
whether  the  furnishing  and  preparation  of  it  is  of  itself  a 
part  of  the  work  which  they  are  employed  to  perform"; 
and  accordingly  it  was  held  that,  where  workmen  were 
engaged  in  the  business  of  piling  lumber,  the  fact  that  a 
defective  board  was  made  use  of  in  furnishing  a  step  in 
the  side  of  the  pile,  on  which  one  of  the  employes 
stepped,  thus  receiving  an  injury,  did  not  render  the  em- 
ployer liable.  Fraser  v.  Red  River  Lumber  Co.,  45  Minn, 
285  (47  N.  W.  Rep.  785). 

There  has  been  some  conflict  in  the  authorities  as  to 

the  liability  of  an  employer  for  the  negligent  acts  of  the 

foreman  working  with  other  employes  in  the  prosecution 

a.  i^xABiLiTY      of  the  work  in  which  they  are  all  engaged, 

co^pioyc/    but  the  rule  which  has  the  support  of  the 

rank:  ncg«  *  i.  •         . 

ligcncc.  great  weight  of  authority  is  that  the  liability 
of  the  employer  for  the  negligent  act  of  the  foreman  does 
not  depend  on  difference  of  rank  between  the  foreman 
and  the  other  employes,  but  upon  the  nature  of  the  act 
itself — as  to  whether  it  is  one  in  connection  with  which 
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the  foreman  is  engaged  with  the  other  employes  in  pros- 
ecuting a  common  undertaking.     If  he  is  in  fact  a  co-em< 
ploye  as  to  the  thing  done,  which  is  something  which  might 
have  been  done  by  another  employe,  then  difference  of 
rank  is  immaterial,  and  the  general  rule  as  to  co-employes 
is  applicable.     Baltimore  cfe  0.  R.  Co.  v.   Baugh^  149  U. 
S.  868  (18  Sup.  Ot.  Rep.  914,  87  L.  Ed.  772);  New  England 
B.  Co.  V.  Convoy,  175  U.  S.  828  (20  Sup.  Ot.  Rep.  85,  44  L. 
Ed.  181);  Okonaki  v.  Pennsylvania  cfe  0.   Coal  Co.j  114 
Wis.  448  (90- N.  W.  Rep.  429);  Deep  Min.    dk  D.   Co.  v. 
Fitzgerald,  21  Colo.   688  (48  Pac.   Rep.   210);  Knutter  v. 
New  York  dk  N  J.  Tel.  Co.,  (N.  J.  Err.  4  App.),  52  AtL 
Rep.  565,  (58  L.  R  A.  808).     We  have  unqualifiedly  an- 
nounced that  this  is  the  rule  to  be  recognized  and  applied 
in  such  cases.     Newbury  v.  Oetchel  cfe  M.  Lumher  dk  Mfg. 
Co,,  100  Iowa,  441;  Bamicle  v.   Connor,  110  Iowa,  288, 
Oeesen  v.  Saguin,  115  Iowa,  7.     In  the  application  of  this 
rule  it  has  been  held  that,  where  safe  tools  and  appliances 
have  been  provided,  the  use  of  an  unsafe  tool  or  appli- 
ance by  an  employe  at  the  suggestion  of  the  foreman  will 
not  render  the  employer  liable.     Maker  v.  Thropp,  59  N. 
J.  Law,  186  (85  AtL  Rep.  1057);  Cleveland  C.  C.  dk  SU  L. 
R.  Co.  V.  Brown,  20  C.  C.  A.  147  (78  Fed.  Rep.  970).     It 
is  scarcely  necessary  to  add  the  further  suggestion  that, 
where  the  danger  is  equally  apparent  to  the  employe  and 
the  foreman  in  charge  of  the  work,  the  employer  will  not 
be  liable  for  any  failure  of  the  foreman  to  give  warning  to 
the  employe  with  reference  to  such  danger.     Laraon  v. 
MoClure,  95  Wis.  588  (70  N.  W.  Rep.  662). 

In  view  of  these  well  established  principles,  we  have 
no  difficulty  in  reaching  the  conclusion  that,  if  the  injury 
was  due  to  the  nature  of  the  bank  which  was  being  exca- 
vated, and  which  was  equally  apparent  to  all  the  work- 
men engaged  about  it,  the  employer  is  not  liable;  that, 
if  the  accident  resulted  from  the  act  of  Curry  in  standing 
on  top  of  the  bank,  then  his  negligence  was  that  of  a  co- 
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employe,  for  at  the  time  he  was  simply  engaged  with  the 
other  employes  in  pulling  up  the  chain  for  the  purpose  of 
replacing  it  upon  the  pulley;  and  that  as  to  the  contention 
that  the  steam  shovel  might  have  been  removed  to  a  safer 
place  for  the  purpose  of  replacing  the  chain  upon  the 
pulley  there  is  no  evidence  that  it  was  in  general  unsafe 
to  attempt  to  replace  the  chain  in  such  a  situation  as  that 
where  the  work  was  being  done,  nor  that,  in  the  exercise 
of  reasonable  care,  it  was  necessary  to  move  the  steam 
shovel  or  put  the  crane  i^  a  different  x>osition  every  time 
that  the  chain  came  off  the  pulley  or  there  was  similar  diffi- 
culty in  carrying  on  the  work  which  was  being  prosecuted. 
Finding  no  error  in  the  action  of  the  trial  court.,  the 
judgment  is  affibmbd. 


Lemabs  Building  &  Loan  Association,  Appellee,  v.  Obobob 
W.  MoLain  and  Clabenob  MoLain,  Appellants. 

euilding  and  Loan:  loan  to  wifb:  liability  of  husband:  usubt. 
A  husband  who  joins  in  the  exeontion  of  a  note  and  mortgage 
on  the  wife's  property  to  seoore  the  payment  of  a  loan  made 
to  her  by  a  bnilding  and  loan  association  of  which  she  was  a 
member,  becomes  a  surety  for  the  payment  of  the  debt  acoord- 
ing  to  her  oontract,  and  cannot  avail  himself  of  the  defenie 
of  nsoiy. 

Appeal  from  Plymouth  District  Court — Hon.  Gbobgb  W. 
Wakefield,  Judge. 

Wednesday,  May  20,  190& 

The  opinion  states  the  C9iee.—AMrmed. 

Martin  dk  Martin  for  appellants. 

Struile  cfe  Struble  for  appellee. 
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Wkaveb  J,. — Plaintiff  instituted  this  action  in  equity 
to  recover  an  alleged  balance  due  upon  a  promissory  note 
made  by  the  defendant  George  W.  McLain  and  his  former 
wife,  Ada  R.  McLain,  and  to  forclose  a  mortgage  given  to 
secure  the  same.  Ada  R.  McLain  having  died  before  the 
commencement  of  the  suit,  Olarence  McLain,  her  heir  at 
law,  is  made  a  party  defendant  The  defendants  severally 
admit  the  making  of  the  note  and  mortgage  as  alleged  in 
the  petition,  and  aver  that  the  debt  thereby  represented 
has  been  fully  paid.  George  W.  McLain,  for  himself, 
further  answers  that  he  is  not,  and  never  has  been,  a 
member  of  the  plaintiff  association,  and  that  the  contract, 
as  to  him,  is  usurious.  The  court  found  plaintiff  entitled 
to  a  personal  judgment  against  George  W.  McLain  for 
$60L17,  and  to  a  foreclosure  of  the  mortgage,  and  from 
this  decree  the  defendants  appeal. 

The  record  discloses  that  Ada  B.  McLain  was  the  holder 
of  the  legal  title  to  the  mortgaged  property.  She  became 
a  member  of  the  plaintiff  corporation — a  building  and  loan 
association  of  this  state.  She  obtained  the  loan  from  the 
association  without  any  competitive  bidding,  and,  accord- 
ing to  the  usual  requirements  of  such  concerns,  undertook 
to  pay  dues,  premiums,  interest,  and  fees;  making  an  ag» 
gregate  rate  of  interest  much  in  excess  of  eight  per  cent 
X>er  annum.  George  W.  McLain  signed  the  note  and  mort- 
gage given  by  his  wife  to  secure  such  loan,  but  at  no  time 
became  a  member  or  stockholder  in  the  association.  The 
plaintiff  concedes  that  the  loan  was  usurious  under  the 
laws  of  this  state  as  they  existed  at  the  date  of  the  trans- 
action, but  claims  the  benefit  of  the  statutes  since  enacted 
by  which  such  contracts  were  legalized.  Code  1897, 
section  1898;  Laws  27th  General  Assembly,  page  82, 
chapter  48;  /.  iS.  cfe  Z.  Association  v.  Seidtj  107  Iowa, 
297.  We  do  not  understand  appellants  to  contest  this 
proposition  as  applied  to  the  contract  of  Ada  R.  McLain; 
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but  the  point  is  made  that  the  statute,  by  its  terms,  per- 
mits  building  and  loan  associations  to  collect .  such  exces* 
sive  rates  from  their  members  only,  and,  as  George  W. 
McLain  was  admittedly  not  a  member,  he  may  insist  upon 
the  defense  of  usury.  If  plaintiff  were  seeking  to  enforce 
a  loan  made  to  George  W.  McLain,  a  nonmember  of  its 
organization,  the  appellants'  position  would  unquestion- 
ably be  sound.  But' no  loan  was  made  to  him.  So  far  as 
the  contract  of  loan  is  concerned,  he  was  in  no  sense  a 
party  to  it.  Ada  R.  McLain  was  the  borrower,  and  the 
contract  with  her  is  made,  by  statute,  valid  and  enforce 
able.  George  W.  McLain  stands  simply  as  surety  that 
Ada  R  McLain  will  perform  the  valid  contract  into  which 
she  has  entered.  From  the  fact  that  the  association  could 
not  have  made  a  valid  loan  of  this  kind  to  the  husband,  it 
does  not  follow  that  the  husband  may  not  bind  himself  ai 
surety  for  the  wife,  to  whom  such  loan  may  lawfully  be 
made.  To  entitle  the  member  to  a  loan,  the  association 
may  properly  require  him  to  furnish  security;  and,  if  such 
borrower  has  not  the  real  estate  or  other  property  adequate 
to  that  purpose,  we  can  conceive  no  good  reason  why  the 
property  or  signature  of  a  third  person  may  not  be  ac- 
cepted by  the  association.  Usury  is  something  which,  if 
it  exist  at  all,  inheres  in  the  contract  between  the  lender 
and  borrower;  and,  if  there  be  no  usury  as  between  them, 
it  follows,  in  the  very  nature  of  things,  there  can  be  none 
as  between  the  lender  and  surety.  We  have  found  no 
decided  case  directly  in  point  upon  the  facts  presented, 
but  the  principle  seems  self-evident.  It  has  been  held, 
however,  that  it  is  within  the  scope  of  the  powers  of  a 
building  and  loan  association  to  accept  mortgages  upon  the 
property  of  a  third  person  to  secure  loans  to  members. 
Peoples'  B.  Aaa'nv.  Billing^  104  Mich.  186  (62  N.  W.  Rep. 
878);  Juniata  B.  dk  L.  A.  v.  Mixell,  84  Pa.  8ia  See, 
also,  2  Beach's  Contract  Law,  section  1214.  If,  then,  a 
Vol.  120  Iowa.— 34. 
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man  may  make  a  binding  pledge  of  his  property  to  secure 
the  performance  of  a  contract  between  the  association  and 
its  members,  it  would  seem  equally  clear  that  he  may  also 
pledge  his  personal  credit  by  signing  the  member's  prom- 
issory note. 

The  judgment  of  the  district  court  is  affibmbd. 


Thb  Iowa  Obhtbal  Builjdiko  A  Loan  Assooiation  y.  Thb 
Mbbohants  A;  Bakbbbs  Fibb  Insubanob  Oo.,  Appellant. 

Jnturance:  PATiOBMTOFLOfis:  waivbb:  bights  of  mobtqaoeb. 
The  assured  cannot  waive  the  effect  of  an  arbitration  of  a  loai 
ander  a  policy  of  insurance  whereby  the  company  elects  to  pay 
the  loss  rather  than  replace  the  property,  so  as  to  bind  a 
mortgagee  to  whom  the  loss  was  payable. 

Appeal  from  Polk  District  CourL—Rois(.  Grab.  A.  Bishop, 

Judge. 

WEnHESDAY,  May  20,  190a 

AonoN  on  insurance  policy.  The  defendant  appeals. 
— AMrmed. 

Read  dk  Read  for  appellant. 
Maxwell  dk  Maxwell  for  appellee. 

LAnn,  J. — On  the  former  appeal  it  was  held  that  a  de- 
mand for  an  appraisement  of  damages  occasioned  by  the  fire 
was  under  the  terms  of  the  policy  an  election  to  make  pay- 
ment in  moneyi  rather  than  to  rebuild.  As  that  conclu- 
sion IS  irreyocable  in  this  case,  and  has  since  been  im- 
bedded in  legislative  enactment,  reargumentby  appellant's 
counsel  seems  not  only  entire^  useless,  but  of  doubtful 
propriety.  The  original  answer  averred  that  "a  disagree- 
ment  occurred  as  to  the  value  of  the  property  alleged  to 
have  been  destroyed,  and  as  to  the  amount  of  the  loss  and 
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damages;    and  this  defendant,    under    the    terms    and 
provisons  of  said  policy,  requested  that  said  matter  should 
be  submitted  to  arbitration  in  the  manner  provided  for  by 
said  policy,"  and  that  thereupon  appraisers  were  selected. 
When  the  cause  was  remanded  an  amendment  thereto  was 
filed,  in  which  a  separate  written  agreement  of  Elliott  and 
defendant  to  arbitrate  was  set  up,  containing  this  stipula- 
tion :    "It  is  expressly  understood  that  this  agreement  and 
appraisement  is  for  the  purpose  of  ascertaining  and  fixing 
the  amount  of  said  loss  and  damage  only  to  the  property 
hereinafter  described,  and  shall  not  determine,  waive,  or 
invalidate  any  other  right  or  rights  of  either  party  to  this 
agreement."     Appellant  contends  this  obviated  the  waiver 
of  the  right  to  rebuild,  resulting  from  the  insurer^s  demand 
for  an  appraisement.      Perhaps  this  is  so  as  to  Elliott. 
ITie  entire  loss,  however,  was  payable  to  the  Iowa  Central 
Building  Association,  as  mortgagee;   and,  regardless  of 
what  the  assured  might  do  under  the  provisions  of  the 
policy,  he   was  not  authorized,  after  the  company  had 
elected  to  make  payment  in  money,  to  bind  the  mortgagee 
by  an  agreement  relieving  the  insurer  from  such  obliga- 
tion.    The  liability  of  the  company  had  attached,  and  the 
entire  controversy  related  not  to  the  essence  of,  but  the 
performance  of,  its  contract.     At  the  outset  it  was  bound 
to  satisfy  the  loss  in  one  of  two  ways;  that  is,  by  payment 
or  replacing  the  property.    It  chose  the  former,  and  there- 
upon the  mortgagee  immediately  acquired  the  right  to 
B^ch  payment.     This  it  has  never  abandoned.     While  the 
policy  may  have  authorized  the  assured  to  arbitrate  the 
extent  of  the  loss,  it  nowhere  conferred  on  him  the  power 
to  surrender  any  of  the  rights  acquired  by  the  mortgagee, 
in  the  course  of  the  adjustment. — Affibmbd, 
Bishop,  0  J.,  took  no  part 
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Thi  Ohioago,  Milwaukee  &  St.  Paul  Railway  Oompaky  v. 
David  0.  Snyder  abd  Maby  M.  Snyder,  Appellants. 

Railroads ;    right  of  way:    possession:    eights  under  a  DEOREE^ 

1  A  decree  in  a  condemnation  proceeding  granting  a  railway 
company  an  easement  for  right  of  way  purposes  over  the  land 
of  another  has  the  same  force  as  a  deed  so  far  as  the  right  to- 
possession  and  control  is  concerned,  and  any  subsequent  posses- 
sion  by  the  land  owner,  in  the  absence  of  a  showing  that  his- 
holding  is  adverse,  is  sabserrient  to  the  rights  of  the  railway 
company. 

Right  of  Way:      degree ;      termination  of  prior   agreements. 

2  Where  a  railway  company  has  acquired  an  easement  for  right 
of  way  purposes  by  a  decree  in  a  condemnation  proceeding 
which  contains  no  reservations  in  favor  of  the  land  owner,  all 
prior  verbal  agreements  between  the  parties  concerning  the* 
use  by  the  land  owner  of  any  part  of  the  right  of  way  are: 
terminated  by  the  decree. 

Appeal  frofn  Lynn  District  Court. — Hon.  W.  N.  Treiohlbr,. 

Judge. 

Thursday,  May  21,  190a 

In  1881  the  plaintiff  instituted  condemnation  proceed- 
ings for  a  right  of  way  one  hundred  feet  wide  across  the 
land  now  owned  by  the  defendants,  but  then  owned  by  their 
grantor,  one  Jones.  Jones  appealed  from  the  ayrard  of 
damages  made  by  the  sheriff's  jury,  and  the  case  appealed 
was  afterwards  transferred  to  the  United  States  Circuit 
Court  for  the  Northern  District  of  Iowa,  where  it  was  fin- 
ally settled  by  stipulation,  and  a  decree  entered  confirm- 
ing the  proceedings  and  establishing  a  right  of  way  to  a 
strip  one  hundred  feet  wide  across  said  land,  described 
more  particularly  as  "being  a  strip  of  land  fifty  feet  on 
each  side  from  the  center  line  of  said  railway,  as  now 
located  thereon,  in  Linn  county,  Iowa."    The  right  of  way 


May  1908]  Chicago,  M.  <fe  St.  P.  R'y  Oo.  v.  Snydbr.       688 

established  by  the  decree  passed  in  front  of  the  dwelling 
house  on  the  premises  then  occupied  by  Jones,  and  so  near 
thereto  as  to  take  a  part  of  the  front  yard,  in  which  shade 
and  other  ornamental  trees  were  growing.  When  the 
road  was  built,  however,  no  part  of  the  yard  was  di0* 
turbed.  It  was  fenced  at  the  time  the  proceedings  were 
begun,  and  when  the  decree  was  rendered.  Afterwards, 
when  the  plaintiff  fenced  its  right  of  way,  it  built  up  to 
the  yard  fence  on  each  side,  and  connected  therewith. 
This  was  the  condition  of  the  fences  and  the  yard  when  the 
defendants  bought  the  land,  and  so  it  remained  until  this 
action  wits  brought.  The  defendants'  deed  made  no  reser* 
vation  of  any  of  the  right  of  way,  and  they  claim  that 
when  they  bought  they  were  told  by  Jones  that  the  right 
of  way  did  not  include  any  part  of  the  dooryard,  because 
of  an  agreement  with  the  plaintiff  that  it  should  remain 
undisturbed.  In  1896  the  plaintiff  undertook  to  extend 
its  right  of  way  fence  across  the  yard  on  the  south  line  of 
the  condemned  strip,  and,  being  prevented  from  so  doing 
by  the  defendants,  brought  this  action  to  quiet  its  title  to 
the  disputed  piece  of  land  inclosed  within  the  dooryard 
fence.  The  defendants  pleaded  adverse  possession,  and 
averred  that  the  plaintiff  had  leased  the  same,  with  other 
lands,  to  a  telegraph  company,  for  the  use  of  its  poles  and 
wires,  and  had  received  a  large  revenue  therefrom ;  that 
such  use  of  the  right  of  way  created  an  additional  servitude 
on  the  land;  and  that  they  were  entitled  to  an  accounting, 
and  a  portion  of  the  rents  and  profits  so  received.  A  de* 
murrer  to  the  cross-petition  was  filed,  but  does  not  seem 
to  have  been  ruled  upon.  There  was  a  judgment  for  the 
plaintiff.     The  defendants  appeal. — AMrmed. 

Frestan  <&  Mofiit  for  appellants. 

J.  O.  Cook  and  H.  Loomis  for  appellee. 

Shbbwin,  J. — There  is  nothing  in  the  defendants'  coun- 
teiclaim.     If  an  additional  servitude  has  been  imposed  on 
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defendants'  land,  it  is  clear  that  they  have  no  right  to  an 
«.   RIGHT  of       accounting  of  the  rents  and  profits  received 
•ioni  rights     by  the  plaintiff  from  the  telegraph  company. 
cre«-  The  appellants  claimed,  and  introduced  test 

imony  tending  to  support  the  claim,  that  when  the  dam- 
ages  were  originally  assessed,   and  when  the  stipulated 
decree  was  rendered  in  the  federal  courts  the  injury  to  the 
dooryard  was  expressly  excluded  from  consideration  be- 
cause of  the  promise  made  by  the  plaintiff's  agent  and 
attorney  that  it  would  never  molest  or  disturb  the  owners, 
use  thereof;  and  it  is  contended  that,  because  of  the  al- 
leged agreement  and  understanding,  the  defendants  and 
their  grantors  held  adversely  to  thie  plaintiff  under  a  claim 
of  right,  and  acquired  title  thereby  to  the  land  in  ques- 
tion.    The  defendants  and  their  grantors  have   always 
owned  the  fee  title  of  the  entire  right  of  way,  i^nd   the 
plaintiff's  interest  therein  has  been  an  easement  only.     If 
the  defendants'  grantors  had  conveyed  this  easement  by 
deed,  describing  and  defining  it  as  was  done  in  the  decree, 
their  continued  possession  of  the  dooryard  for  yard  pur- 
poses, the  same  as  it  had  theretofore  been  used,  would  not 
set  the  statute  of  limitations  in  motion,  for,  if  the  grantor 
continues  in  possession  after  conveyance,  he  will  be  re- 
garded as  holding  in  subserviency  to  the  grantee,  either 
as  his  tenant  or  trustee,  **and  nothing  short  of  an  explicit 
disclaimer  of  the  relation,   and  a  notorious  assertion  of 
right  in  himself,  will  be  sufficient  to  change  the  character 
of  his  possession,  and  render  it  adverse  to  the  grantee." 
1  Oyc.  1039.     The  stipulated  decree  had  all  of  the  force 
and  effect  that  a  direct  conveyanjce  could  have  had,  and 
the  owner's  continued  possession  of  the  land  thereafter 
could  by  no  possibility  place  him  in  a  better  position  than 
he  would  have  been  in,  had  he  executed  and  delivered  a 
deed  to  the  plaintiff.     While  the  plaintiff  was  entitled  to 
the  possession  and  control  of  its  right  of  way  whenever  it 
should  deem  it  necessary  to  use  it  in  the  conduct  of  its 


May  1908]  Chicago,  M.  <fe  St.  P.  K'l  Co.  v.Snyder.         585 

business,  it  cannot  be  said,  as  a  matter  of  law,  that  it 
might  not  consent  to  any  use  thereof  which  would  not  in- 
terfere with  its  duties  to  the  public,  and  we  find  nothing 
in  the  record  indicating  that  the  possession  or  use  of  the 
yard  by  the  defendants'  grantors  was  in  any  way  incon- 
sistent with  the  plaintiff's  right  of  possession  or  its  necess- 
ities during  the  time  in  question.  Slocumb  v.  The  C.  B. 
(&  Q.  B.  Co.,  57  Iowa,  675, 

Nor  can  the  fact  that  before  the  final  decree  there  was 

a  promise  not  to  disturb  the  owner's  use  of  the  yard 

change  the  rule  above  announced.     The  decree  settled  the 

t.   Right  of       parties'  rights  thereto,    and  clearly  defined 

tSSiinSoS*    what  they   were,  and    all  prior  agreements 

of  prior 

agrccmcnu.  were  merged  therein.  The  plaintiff  had  the 
right  to  rely  fully  thereon,  and  to  presume  that  the  owner's 
continued  possession  of  the  land  was  subservient  to  the 
easement  created  thereby.  When  the  defendants  bought, 
they  were  told  that  the  yard  was  reserved  from  the  right 
of  way  grant,  and  they  continued  in  the  possession  and 
use  thereof  just  as  had  their  grantor.  There  was  no  change 
in  the  physical  conditions,  and  no  outward  sign  that  they 
were  making  a  greater  claim  thereto  than  he  had  made. 
Nor  did  the  plaintiff  have  knowledge  of  the  representa- 
tions made  to  the  appellants  by  their  grantor.  It  then 
had  the  right  to  presume  that  the  defendants'  possession 
was  subservient  to  its  estate,  as  had  been  their  grantor's; 
and  unless  there  was  some  other  unequivocal  act  on  the 
part  of  the  defendants,  brought  home  to  the  knowledge  of 
the  plaintiff,  indicating  a  hostile  intent,  their  possession 
was  not  adverse.  We  find  nothing  of  this  kind  in  the 
record.  Slocumb  v.  The  C.  B.  cfe  Q.  B.  Co.,  supra.  True, 
there  was  no  reservation  of  the  right  of  way  in'the  defend- 
ants' deed,  as  was  the  case  in  Slocumb  v.  B.  Co.\  but  we 
are  unable  to  see  how  this  can  affect  the  result,  for,  con- 
ceding that  the  defendants  were  holding  under  a  good- 
faith  claim  of  right  or  title,  they  have  failed  to  prove  that 
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iheir  possession  was  adverse  to  or  inconsistent  with  the 
plaintiff's  right  to  the  land  whenever  it  became  necessary 
for  the  proper  convenience  and  use  of  its  business. 

This  is  so  largely  a  fact  case  that  we  do  not  deem  it 
necessary  to  review  the  cases  cited  in  support  of  the  con- 
tention of  counseL     The  judgment  is  affibmkd. 


BusiE  Busby,  Appellant,  v.  B,  0.  Busby,  Executor  of  The 
Will  of  George  Busby,  Deceased,  Appellee. 

Estates  of  Decedents :     wmow*s  AiiLOWANOB:     fraud.     Thestate- 

1  ment  of  a  widow  in  her  applioation  for  the  allowance  of  a 
year's  sapport,  alleging  that  her  hnsband  died  intestate  when 
in  faot  he  left  a  will,  does  not  amount  to  fraud,  where  the 
other  allegations  are  substantially  correct. 

Allowance  of  Widow's  Support.      Code,  section  8814,  contemplates 

2  that  an  allowance  shall  be  made  to  the  widow  out  of  her 
husband's  estate  for  a  year's  support  of  herself  and  children,- 
even  though  she  may  have  property  in  her  own  right. 

Allowance  for  Widow:     applioation  to  set  asidb  :    delay.     Where 

8     one  of  the  executors  of  a  will  learned  of  an  order  making  an 

allowance  for  the  widow  shortly  after  it  was  made,  he  cannot 

have  the  order  set  aside  on  his  applioation  filed  two   years 

afterwards,  because  of  delay. 

Appeal  from  Linn  District  Court. — Hon.  Wm.  G.   Thomp- 
son, Judge. 

Thursday,  May  21,  1908. 

Thb  opinion  states  the  case. — Reversed. 

Voris  (6  ffaas  for  appellant. 

Fitzgerald  <&  Vamer  for  appellee. 

Weavbr,  J. — George  Busby,  a  resident  of  Linn  county, 
died  testate,  April  6,  1899,  leaving  surviving  him  his 
widow,  Susan  £.  Busby,  and  two  minor  children,  aged, 
respectively,  eight  and  thirteen  years.  On  September  21, 
1899,  the  widow  petitioned  the  court  for  an  allowance 
from  the  estate  for  a  year's  support  for  herself  and  minor 
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•children,  alleging  there  were  cash  assets  in  the  hands  of 
the  executors  to  the  amount  of  about  |5,000,  and  asking 
to  be  allowed  therefrom  the  sum  of  $900.  The  court  al- 
lowed her  1600,  which  was  soon  thereafter  paid.  On  Octo- 
ber  11,  1901,  B.  0.  Busby,  "one  of  the  executors"  of  the 
will,  presented  a  petition  to  the  court  alleging  that  the 
will  named  J.  C.  Davis,  E.  E.  Busby,  B.  0.  Busby,  and  the 
said  Susan  E.  Busby  as  executors,  who  duly  qualified  for 
the  execution  of  said  trust;  that  by  the  will  the  largest 
part  of  the  estate  was  given  to  the  widow  and  minor 
children;  that  the  petition  for  allowance  to  the  widow  had 
been  presented  by  her  and  said  J.  0.  Davis  without  the 
knowledge  of  the  other  executors,  or  notice  to  "the  rep- 
resentatives of  the  estate"  that  the  petition  for  the  allow- 
ance did  not  fully  state  the  facts;  that  in  truth  the  widow 
had  in  her  own  right  and  in  her  children s'  right  a  large 
4imount  of  money,  and  "it  was  not  necessary  that  such  order 
be  made,  and  was  contrary  to  the  intention  of  the  will," 
virherefore  it  is  said  the  allowance  was  'illegal,  unauthor- 
ized, and  contrary  to  the  provisions  and  intention  of  the 
will" ;  and  asks  that  the  order  be  set  aside,  and  the  widow  be 
•charged  with  said  sum,  and  account  therefor  as  an  executor 
of  the  will.  By  an  amendment  filed  February  9,  1902,  it  is 
charged  that  the  allowance  was  procured  by  fraud  and  false 
representations  as  to  the  financial  condition  of  the  widow. 
In  answer  to  this  petition,  Mrs.  Busby  denies  the  alleged 
fraud,  asserts  her  right  to  receive  such  allowance,  and 
says  that  the  executor  now  complaining  had  full  knowl- 
edge of  all  the  proceedings,  and  made  no  attempt  to  inter- 
fere  therewith  or  to  set  aside  the  order  for  more  than  two 
years,  and  is  estopped  now  so  to  do.  Upon  trial  to  the 
court,  the  petition  of  the  executor  was  granted,  the  order 
•of  allowance  set  aside,  and  Mrs.  Busby  was  ordered  to 
account  for  the  sum  so  received,  as  a  trust  fund  for  the 
benefit  of  the  estate  of  her  husband.  From  this  jud2;ment 
«he  appeals. 
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L  The  charge  of  fraud  is  not  sustained  by  the  evi- 
dence. It  is  true  the  petition  for  the  allowance  speaks  of 
the  husband  as  dying  intestate.  Whether  this  misstate* 
I.   wix>ow's       ment  was  by  inadvertence  or  design  is  ini* 

fraud.  material.     Her  right  to  the  allowance  did  not 

depend  on  whether  there  was  or  was  not  a  will  in  exist- 
ence. The  other  statements  of  the  application  were  sub* 
stantially  correct.  While  she  had  received  about  $2,000 
life  insurancOi  no  part  of  the  estate  proper  was  paid  ta 
her  under  the  will  until  the  following  year.  It  is  not 
claimed  that  she  overstated  the  value  of  the  estate.  Her 
representations  of  what  it  would  require  to  support  her 
and  her  children  for  a  year  is  not  to  be  construed  as  a 
statement  that  she  had  no  resources  of  her  own,  but  as  the 
reasonable  cost  or  expense  of  the  maintenance  of  herself 
and  children  for  that  period. 

IL  The  allowance  to  a  widow  for  a  year's  support  ia 
not  a  mere  charity,  to  be  withheld  because  she  has  prop- 
erty of  her  own  by  which  she  could  possibly  keep  herself 
a.   ALLOWANCE   and  children   during    the  first  year  of  her 

support,  widowhood.  The  statute,  it  is  true,  says  the 
allowance  shall  be  made  if  "necessary"  (Code,  section 
8814);  but  this  language  should  have  not  only  a  reason- 
able, but  liberal,  construction  to  promote  the  purpose  of 
its  enactment.  In  the  ordinary  estate,  even  when  of  con- 
siderable value,  the  wife  and  young  children  of  a  deceased 
husband  have  during  the  first  year  special  need  of  the 
assistance  which  this  statute  contemplates.  If  there  is 
real  estate,  the  title  passes  at  once  to  the  heirs  or  devisees 
in  common,  and  considerable  time  is  required  before  the 
fractional  shares  coming  to  these  helpless  members  of  the 
family  can  be  made  available  as  a  means  of  supports  If 
there  be  money  or  other  personal  estate,  it  passes  to  the 
administrator,  who  may  not  rightfully  distribute  any 
part  of  it  until  the  court  directs. 
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If  the  minor  children  have  any  property  in  their  own 
right,  it  also  is  subject  to  like  delay  in  being  reduced  to 
available  form  or  made  productive  of  income.  Moreover, 
the  mother  should  not  be  required  or  allowed  to  trench 
upon  the  infant's  property,  and  particularly  the  principal 
fund,  except  in  clear  cases  of  necessity,  and  time  is  re- 
quired f  cr  interest  and  rents  to  be  earned.  The  situation 
in  which  Mrs.  Busby  was  left  appears  to  be  substantially 
such  as  we  have  here  indicated*  The  record  does  not 
disclose  the  extent  or  value  of  the  estate  left  by  the  hus- 
band, neither  does  it  appear  that  the  widow  had  any  prop- 
erty or  means  of  support  except  such  as  she  received  under 
the  will.  By  that  instrument  she  was  given  proceeds  of 
life  insurance,  $2,000;  the  further  sum  of  $3,000,  to  be 
paid  one  year  after  the  death  of  the  testator;  the  interest 
at  six  per  cent,  per  annum  upon  the  sum  of  $6,000  and  the 
use  uf  the  homestead — all  such  benefits  to  be  surrendered 
to  B.  0.  Busby  and  another  in  case  of  her  marriage.  Of 
these  items  she  had  received  at  the  date  of  her  application 
only  the  life  insurance,  about  $2,000.  The  $8,000  was  not 
due  until  the  end  of  the  year,  and  the  annuity  or  interest 
on  the  $5,000  would  not  accrue  until  the  expiration  of  that 
period.  If  she  put  the  $2,000  at  interest,  that,  too,  would 
require  a  year  before  returning  anything  as  income.  In 
other  words,  she  had  no  income  whatever,  and  during  the 
first  twelve  months  must  accumulate  a  burden  of  debt  for 
the  ordinary  necessities  of  life,  or  must  deplete  the  prin- 
cipal fund  derived  from  the  insurance,  and  this  she  should 
not  have  been  expected  to  do. 

Assuming  that  the  insurance  money  and  the  legacy  of 
$8,000  had  been  invested  in  six  per  cent,  securities,'  the 
income  thus  produced  added  to  the  annuity  provided  for 
the  benefit,  the  entire  income  obtainable  under  the  will 
was  $800,  none  of  which,  as  we  have  observed,  was  avail- 
able until  the  end  of  the  year.  The  effect  of  the  order  of 
allowance,  therefore,  was  simply  to  require  the  estate  to 
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support  the  woman  and  children  at  this  rate  during  that 
period.  This  was  neither  extravagant  nor  unjust.  The 
case  of  Nevyansy  79  Iowa,  32,  is  directly  in  point.  We 
there  held  that  an  allowance  should  be  made,  even  though 
the  widow  has  property  in  her  own  right,  if  her  income 
is  insufficient  for  her  support,  without  resort  to  the  prin- 
cipal fund,  and  we  added:  "We  do  not  think  she  should 
be  comx>elled  to  dispose  of  her  property,  and  thereby 
destroy  her  means  of  support  for  the  future,  in  order  to 
meet  her  expenses  for  the  year  in  question,  and  thus  save 
an  appropriation  by  the  court" 

III.     As  already  stated,  the  order  making  the  allow- 
ance was  made  at  the  September  term  of  the  district  court 
in  1899.    The  appellee  admits  that  he  learned  of  the  ap- 
3.   ALLowAMCB  plication  and  of  the  court's  order  not  later 
appUcaSon    than  ouo  or  two  days  thereafter,  and  tells  us 

to  set  aside: 

delay.  that  he  then  went  to  appellant  and  upbraided 

her  for  having  procured  the  allowance,  and  told  her  he 
should  charge  it  against  her  as  a  payment  upon  the  cash 
legacy.  By  what  authority  he  assumed  to  override  and 
nullify  the  judgment  of  the  district  court  he  does  not  ex- 
plain. He  took  no  measures  of  any  kind  to  have  that 
judgment  set  aside  until  after  a  lapse  of  two  years,  when 
this  proceeding  was  instituted,  and  the  alleged  fraud  ap- 
pears not  to  have  been  thought  of  as  a  basis  of  relief  until 
several  months  later,  when  it  was  added  as  an  amend- 
ment to  the  pleadings.  Meanwhile  the  money  has  been 
paid  over,  and  the  evidence  tends  to  show  it  has  been 
expended.  Under  such  circumstances,  the  appellee  is 
estopped  by  his  own  laches  to  make  this  complaint,  even 
if  fraud  was  committed  (which  we  do  not  find),  and  he  is 
therefore  not  entitled  to  the  relief  demanded.  Harahman 
V.  Slonakerj  53  Iowa,  467. 

For  the  reasons  stated,  the  judgment  of  the  district 

court  IB  BEVJSRSED. 
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OoB  CoLLEQK,  Appellant.,  v.  City  of  Oedar  Rapids. 

Streets:     pult:     dbdioation  of.     The  object  of  a  plat  is  to  avoid 

1  oomplioations  in  oonyejing  small  parcels  of  land,  and  where 
a  Boryej  and  plat  are  properly  made  and  dedicated,  it  amounts 
to  a  deed  in  fee  simple  to  those  portions  therein  set  apart  for 
pabiio  nse. 

Same.     A  plat  which  fails  to  designate  the  comers  of  lots  and 

2  blocks,  the  width  of  claimed  streets,  to  point  out  the  looa* 
tion  of  a  stone  as  in  the  street,  or  name  the  ground  as  streets, 
does  not  comply  with  the  statute  so  as  to  constitute  a  dedioa* 
tion  of  the  streets. 

Streets:     judicial  NonoB.     Oourts  will  not  take  Judicial  notice 

8     of  the  width  of  streets  in  a  special  charter  city  where  they  are 

not  established  in  the  charter,  but  the  same  is  a  matter  of 

proof  as  though  the  city  was  incorporated  under  the  general  law. 

Dedkation:     bvidbnob.     Intention  to  dedicate  land  to  a  public  use 

4  may  be  inferred  from  its  shape,  dimensions,  situation,  etc,, 
but  the  eyidenoe  fails  to  bring  this  case  within  the  rule. 

Practice:     suBiassioN  of  oausb:      amendmbnt  to   abstract.     An 

5  appeal  will  be  di8i>06ed  of  on  the  record  as  presented  on  the 
first  submission,  and  an  amendment  to  the  abstract  filed  after 
a  rehearing  has  been  granted  will  be  stricken  out  on  motion. 

Street:     dedication  :  dbsoription.    A  plat  of  an  addition  to  a  city 

6  is  insufficient  to  establish  the  dedication  of  a  street  where  it 
fails  to  disclose  the  lines,  comers  and  dimensions  of  the  land 
claimed  to  have  been  dedicated  The  descrix^tion  must  be  as 
definite  as  is  required  in  a  oonveyance. 

Dedication:     bvidbnob.     Eyidenoe  considered  and  held  insufficient 

7  to  show  a  common  law  dedication  of  a  street. 

Estoppel.  Representations  of  the  agent  of  a  third  party,  a  stranger 

8  to  the  title,  that  the  space  between  certain  lots  is  a  street  will 
not  estop  the  owner  from  asserting  title  against  the  claim  of  a 
city  that  the  same  is  a  street. 

Appeal  from  Lynn  District  Court — Hon.  .H.  M.  Kemley, 

Judge. 
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AonoN  to  quiet  title  to  a  strip  of  land  in  an  addition 
to  the  city  of  Oedar  Kapids.  The  defense  interposed  was 
that  it  had  been  dedicated  as  a  street  and  accepted  as  such 
by  the  city.  A  portion  of  the  plat  is  annexed.  Surveyor's 
notes  were  attached  stating  that  certain  named  streets 
were  continuations  of  the  streets  of  the  same  name  in  the 
original  plat  of  Oedar  Eapids.  ^Tolk  street  has  a  set- by 
at  Iowa  (First)  avenue  of  sixty  feet,  as  shown  on  plat,  and 
is  eighty  feet  wide. "  Some  of  the  lots  are  sixty  feet  by  one 
hundred  and  forty  feet,  others  eighty  feet  by  one  hundred 
and  forty  feet,  and  still  others  one  hundred  feet  wide  and 
three  hundred  and  thirty  feet  long.  "Fractional  blocks 
Nos.  10,  18,  16,  and  17  are  fractional  as  shown  on  plat " 
All  streets  save  the  strip  in  dispute  are  designated  by 
seme  name,  and  their  breadth  given.  On  hearing  the 
petition  was  dismissed,  and  plaintiff  appeals. — .Reversed. 

Heins  <&  Heins  and  Deacon  <&  Oood  for  appellant. 

J.  N.  Hughes  for  appellee. 

The  following  is  the  plat  referred  to: 
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Ladd,  J. — In  1871  the  owners  of  a  tract  of  land  caused 
it  to  be  surveyed,  and  map  thereof  made,  acknowledged, 
and  recorded.  It  was  designated  "Green  and  College 
Addition  to  Cedar  Rapids."  Because  of  alleged  defects 
in  the  title  this  dedication  was  ratified  by  plaintiff  in  1880. 
That  part  of  the  map  only  which  is  essential  to  an  under- 
standing of  the  controversy  is  set  out.  The  parcel  of  land 
in  dispute  lies  between  block  fourteen  and  fractional 
block  thirteen.  The  line  crossing  block  thirteen  is  the 
section  line,  forming  the  south  boundary  of  the  proprietor's 
land,  that  below  belonging  to  one  Oalder,  since  deceased. 
The  distance  from  the  southwest  corner  of  block  fourteen, 
parallel  with  its  south  boundary,  is  a  little  less  than  eight 
feet.  It  will  subsequently  appear  that  there  is  nothing  to 
show  how  far  apart  the  two  blocks  are.  The  city  of  Cedar 
Rapids,  first  formally  asserted  title  to  the  disputed  land 
in  October,  1898,  by  ordering  that  a  street  be  extended 
between  blocks  thirteen  and  fourteen  from  First  to  Second 
avenues,  sixty  feet  wide,  immediately  west  of  block  four- 
teen, that  all  west  thereof  to  block  thirteen  be  vacated ; 
that  the  portion  vacated  below  the  alley  be  exchanged 
with  Calder  for  that  within  the  sixty  feet  below  the  sec« 
tion  line;  and  that  the  portion  vacated  north  of  the  alley 
be  sold  to  the  owner  of  lot  five  in  block  thirteen  for  $600. 
Thereupon  plaintiff  began  this  action,  asking  that  its  title 
to  the  land  be  quieted. 

The  plaintiff's  title  is  conceded  in  the  pleadings,  un- 
less lost  by  dedication  to  the  public  as  a  street  Did  the 
acknowledgment  and  recording  of  the  map  amount  to  such 
I.   pi^t:  dedication  of  this  strip?    The  Code  of  1860, 

dedicatJofiof,  xindev  which  the  ground  was  surveyed  and 
platted,  allowed  the  proprietor  of  a  tract  of  land  to  make 
a  plat  thereof  as  therein  prescribed.  First  he  must  cause 
a  survey  to  be  made,  marking  the  lots  with  stakes,  and 
fixing  a  stone  in  a  permanent  manner  in  some  point  in 
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every  street.  Second,  an  "accurate  map  shall  be  made  of 
such  plat|  designating  the  corners  where  the  stakes  are 
placed  and  the  i)oint8  where  the  stones  are  fixed,  and 
marking  and  describing  the  length  and  breadth  of  the  lots^ 
as  well  as  the  breadth  and  courses  of  the  streets  and 
alleys,  and  the  breadth  shall  be  designated  by  feet  and 
incheB  when  practicable."  Revision  1860,  sections  1017^ 
1018.  The  acknowledgment  and  recording  of  such  map 
is  declared  to  be  a  deed  in  fee  simple  of  such  portion  of 
the  land  as  is  therein  set  apart  for  public  use.  The  Oode 
of  1878,  under  which  the  dedication  was  ratified,  did  not 
differ  materially  from  that  of  1860.  In  this  way  numer- 
ous and  complicated  descriptions  of  land  to  be  conveyed 
in  small  parcels  are  avoided,  and  the  location  of  each  and 
the  intervening  streets  and  alleys  clearly  exemplified.  All 
are  described  in  one  instrument,  and  by  reference  to  it 
every  subdivision  may  be  found,  and  the  mention  of  lots 
or  blocks  by  numbers,  or  the  streets  and  alleys  by  name, 
or  some  equally  explicit  designation,  becomes  as  definite 
and  certain  as  though  described  by  metes  and  bounds. 
Brovmv.  TaheVj  108  Iowa,  1;  Milbum  v.  City  of  Cedar 
Bapidsy  12  Iowa,  246. 

Strict  compliance  with  such  statutes  ought  not  to  be 
exacted.  But  they  are  to  be  followed  substantially,  and 
by  this  we  mean  that  the  divisions  into  which  the  tract  of 
land  is  separated  by  the  acknowledgment  and 
recording  of  the  map  should  be  pointed  out 
with  such  precision,  and  the  boundaries  so  fixed  therein, 
as  that  these  may  be  certainly  and  definitely  located  from 
the  data  furnished.  Otherwise  the  object  of  the  statute 
is  not  attained,  and  resort  to  description  by  metes  and 
bounds  rather  than  by  reference  to  the  map  will  be  essen- 
tial in  the  transfer  of  titles.  Ordinarily  the  map,  with  the 
accompanying  notes  and  acknowledgment,  must  speak  for 
itself,  and,  as  no  intrinsic  evidence  was  offered,  we  are 
not  to  look  beyond  these  in  the  instant  case.     £o  they 
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nrnish  data  pointing  out  a  definite  portion  of  the  tract 
platted?  If  80,  do  they  indicate  an  intention  to  dedicate 
it  as  a  street?  These  inquiries  must  be  answered  in  the 
negative.  With  respect  to  it  and  fractional  block  thirteen, 
the  requirements  of  the  statute  were  ignored  to  such  an 
extent  as  to  indicate  that  because  of  their  situation  no 
dedication  was  intended :  (1)  Neither  the  corners  of  this 
block  nor  any  lot  therein  are  indicated ;  (2)  the  breadth  of 
the  disputed  strip  of  land  is  not  given;  (8)  no  point 
therein  marks  the  location  of  a  stone  as  in  the  street;  (4) 
the  strip  is  not  named  a  street;  (6)  the  proprietors  could 
not  well  make  of  it  a  public  thoroughfare. 

Let  us  see  if  there  is  any  sufficient  explanation  of  these 
omissions  and  defects.  Appellee  contends  that  the  width 
of  this  strip  and  the  lots  in  block  thirteen  may  be  ascer- 
tained by  computation.  Twelfth  street  is  designated  Polk 
street  on  the  original  plat,  and  has  a  set-by,  according  to 
the  surveyor's  notes,  of  sixty  feet  at  First  avenue,  and  is 
declared  therein  to  be  eighty  feet  wide.  But  appellee 
argues  that  it  is  a  continuation  of  a  street  sixty  feet  wide 
in  the  orginal  plat  of  Oedar  Bapids,  and  hence  must  have 
been  but  sixty  feet  wide  below  First  avenue.  If  so,  it  ia 
said  that  lot  one  in  said  block  must  be  eighty  feet  wide, 
the  other  lots  sixty  feet  each,  and  this  strip  eighty  feet, 
thereby  explaining  the  appearance  of  the  map.  But  the 
trouble  with  this  arrangement  is  that  there  is  nothing  in 
the  record  to  indicate  that  this  street  was  to  be  a  continu- 
ation of  a  street  in  the  original  plat,  and  such  plat  was  not 
introduced  in  evidence.  As  other  streets  are  specifically 
mentioned  as  being  such  continuations,  the  omission  of 
Polk  street  as  one  of  them  indicates  it  was  not  included. 
But,  even  if  included,  the  width  stated  cannot  be  rejected 
merely  for  the  purpose  of  corresponding  with  a  street 
elsewhere  of  the  same  name,  supposed  to  be  narrower. 
Nor  will  this  court  take  judicial  notice  of  the  width  of  the 

Vol.  120  Iowa.— 35. 
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streets  even  in  cities  organized  under  special  charter. 
While  courts  take  notice  of  the  incorporation  of  munici- 
palities by  special  acts  of  the  legislature  and  of  the  terri- 
tory included,  it  is  because  these  matters  are  disclosed  by 
3.  STKBVTs:  ^^  enactments  themselves.  See  Sard  v. 
jadicuiBoticc^^^y  ofDecoraA,  48  Iowa,  8ia  The  streets 
of  Cedar  Rapids  were  not  established  in  its  charter,  and 
their  width  is  matter  of  t)roof,  the  same  as  if  in  a  city  or- 
ganized under  the  general  law  of  the  state.  See  Diggins 
V.  ffarUhornj  108  OaL  154  (41  Pac.  Rep.  283);  Farter  v. 
Waring^  69  N.  Y.  250;  17  Am.  <fe  Eng.  Ency.  of  Law,  939. 
It  is  further  argued  that  as  the  distance  from  the 
northwest  corner  of  block  fourteen  to  the  northwest  corner 
of  block  thirteen  is  but  the  sixty  feet  "set-by''  greater 
than  the  south  side  of  College  Block,  it  must  be  six  hun- 
dred and  eighty  feet,  and  that  as  deducting  the  frontage 
of  the  block  fourteen  leaves  but  three  hundred  and  eighty 
feet,  this  must  have  been  divided  into  five  lots  of  sixty 
feet  each,  and  eighty  feet  left  for  a  street.  But  what  evi- 
dence have  we  that  the  dedicators  so  intended?  Nothing 
whatever,  save  the  existence  of  the  lines  on  the  map.  In 
no  other  respect  was  the  statute  followed.  An  estimate 
by  measuring  these  lines  and  comparing  with  the  scale  of 
the  map  would  not  furnish  reliable  data  from  which  to 
make  computation.  Palmer  v.  Oshome^  115  Iowa,  714; 
Minneapolis  cfe  St  Louis  Ry*  Co.  v.  Town  of  Briti^  106 
Iowa,  198.  Moreover,  a  glance  at  the  map  indicates  that 
even  a  measurement  of  the  lines  would  not  produce  this 
result,  and  show  lots  to  be  of  the  same  width. 

Nor  can  the  width  of  the  lots  or  strip,  as  suggested,  be 
inferred  from  uniformity  in  the  map;  for  some  of  the 
streets  are  noted  as  being  of  the  same  breadth  as  the 
original  plat  of  Cedar  Rapids,  said  by  appellee  to  be  sixty 
feet,  and  First  avenue  is  one  hundred  and  twenty  feet 
wide.  Some  of  the  lots  are  sixty  feet  in  breadth,  others 
eighty  feet,  and  still  others  one  hundred  feet  Effect  should 
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be  given  all  lines  and  marks  in  such  a  map,  if  possible  but  a 
description  ought  not  to  be  supplied  by  mere  assumption. 
Indeed)  the  entire  argument  of  appellee  is  based  on  the 
assumption  that  the  lots  in  block  thirteen  and  the  disputed 
strip  have  their  boundaries  defined.  Of  course,  the  plat- 
ting of  block  thirteen  is  material  only  as  it  may  aid  in 
settling  the  question  at  issue.  Certainly  the  record  furn- 
ishes no  data  by  which  to  fix  upon  the  breadth  of  the 
ground  in  dispute.  Nor  is  it  marked  by  a  stone.  Nor  is 
it  designated  a  street.  If  stakes  were  set  at  the  corners 
when  this  was  done,  they  are  not  designated  on  the  map. 
As  said»  all  of  the  requirements  of  the  statute  are  ignored. 
Of  course,  land  may  be  dedicated  to  the  public  use  in  a 
4.   Dedication:  P'*'  without  naming  such  use.      But  the  in- 

«'^*~*-  tention  to  dedicate  must  appear,  and  this 
may  sometimes  be  inferred  from  the  shape  of  the  land,  its 
situation,  dimensions,  and  the  like.  City  of  San  Fran- 
cisco v.  ^t^rr,  108  Oal.  460  (86  Pac.  Eep.  771);  City  of 
Indianapolis  v.  Kingsbury^  101  Ind.  200  (51  Am,  Eep. 
749);  Taraldsonv.  Town  of  Lime  Springs^  92  Iowa,  188. 
But  all  these  are  lacking  in  the  present  case.  Its  shape, 
in  so  far  as  indicated  by  the  lines,  repels  such  an  infer- 
ence; for  no  one  would  suppose  a  road  would  be  laid  out 
but  eight  feet  in  width  at  Second  avenue,  especially  when 
not  necessary  to  furnish  access  to  any  legally  platted  lot. 
Every  other  parcel  of  land  dedicated  as  a  street  is  named 
both  on  the  map  and  in  the  surveyor's  notes,  and  the 
breadth  of  each  stated.  The  omission  in  this  surely  tends 
to  negative  any  supposition  that  it  was  intended  for  such 
use.  There  is  no  similar  street  of  which  this  might  be 
deemed  an  extension  in  the  city.  The  l^nd  immediately 
north  of  the  college  was  platted  as  a  single  block. 

•But  appellee  urgues  that  the  certificate  of  the  district 
judge  attached  to  the  plat  precludes  the  college  from  as- 
serting any  part  of  it  had  not  been  dedicated.  Without  de- 
ciding the  point,  it  is  enough  to  say  that  no  such  certificate 
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was  disclosed  in  the  record  as  originally  presented.     The 

5.     Practice:       Case    is  to    be    dispOSed  of  on  the  record    as    it- 
cause:  amend-  was  on   the  first  submission,  and   appellee's 

mentofab-  '  ^'^ 

stract.  amendment    to  the  abstract,    filed    after    a 

rehearing  had  been  granted,  will  be  disregarded  and 
stricken  on  appellant's  motion.  Iowa  City  t\  Johnson 
County  J  99  Iowa,  513;  Parsons  v.  Parsons  j  66  Iowa,  754; 
Nixon  V,  Downey^  49  Iowa,  166.  The  claim  that  this  dis- 
puted ground  had  been  so  used  before  the  ratification  of 
the  dedication  as  to  stamp  it  as  a  street  is  without  support 
in  the  evidence.  Upon  a  careful  examination  of  the 
entire  record,  we  reach  the  conclusion  that  none  of  the 
statutory  requisites  of  a  valid  dedication  by  platting  of 
the  land  appearing  Letween  thirteen  and  fourteen  were 
observed,  save  the  drawing  of  lines  not  definitely  located, 
and  that  it  was  not  set  apart  for  the  public  use.  Minnea- 
prlis  c&  St.  Louis  R.  Co.  v.  Town  of  Britt^  105  Iowa,  198» 
See,  also  Fisher  v.  Carpenter^  So  Kan.  184  (12  Pac.  Rep» 
9i\)\  Bohinson  v.  CoMn,  2  Wash.  T.  251  (6  Pac.  Rep.  41), 
Under  the  statutes  the  acknowledgment  and  recording 
of  the  plat  is  to  be  treated  as  equivalent  to  a  deed  in  fee 
simple  of  the  portion  of  land  set  apart  to  the  public  use. 
6.  stsbbt:         If  so,  the  description  must  be  as  definite  as 

dedication:        .  .  ___  .,       . , 

description.  IS  necessary  to  a  conveyance.  While  the  east 
boundary  of  this  strip  may  be  ascertained  from  the  map^ 
no  indication  is  given  of  the  location  of  the  west  boundary. 
That  line  is  not  defined,  and  no  data  is  furnished  by  which 
it  can  be  fixed.  If  stakes  were  driven  at  the  boundaries^ 
their  location  is  not  indicated  on  the  map,  as  requirjed  by 
the  statute.  .  Extrinsic  evidence  of  their  existence  wa& 
not  ofifered,  and  we  have  no  occasion  to  determine  whether 
they  werei  intended  as  permanent  monuments.  It  may  be 
that  parts  of  block  thirteen  have  been  sold  since,  and  but 
a  space  of  eighty  feet  left  This  affords  no  evidence  of. 
what  the  plat  with  the  surveyor's  notes  evidenced  an  in- 
tention to  leave.     Conceding  a  strip  eighty  feet  wide  to 
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be  D0,w  in  dispute,  bow  does  that  aid  in  determining  the 
breadth  of  the  land  between  blocks  fourteen  and  thirteen, 
accQrding  to  the  plat  when  it  was  died?    Especially  when 
no  data  from  which  the  width  of  the  north  side  of  the  lat* 
ter  block  may  be  learned  is  given.     The  plat,   then,  could 
not  have  operated  as  a  conveyance  of  the  strip  to  the  city, 
because  it  was  impossible  to  ascertain  from  it  what  is  al- 
leged to  have  been  dedicated;      Possibly  the  proprietors 
may  have  thought  that  land  in  that  locality  might  be 
needed  as  a  street  in  the  future  in  event  Calder  should 
plat  his  land.      This  is  no  more  than  a  guess,  having  no 
bearing  on  the  issues  as  to  whether  there  was  a  present 
dedication.    The  mere  fact  that  it  does  not  appear  to  have 
been  platted  as  a  lot  does  not  justify  the  conclusion  that  it 
was  dedicated  as  a  street.     It  is  immaterial  for  what  pur- 
pose reserved,  so  long  as  the  plat  and  notes  bear  noaf9rm« 
ative  evidence  of  an  intention  to  dedicate  to  the  public 
use.     Of  course,  if  we  might  assume  the  west  line  of  the 
strip  to  be  defined  on  the  plat,  and  that  Calder  was  about 
to  plat  the  land  south  so  as  to  extend  this  strip  as  a  street, 
and   that  the   proprietors  had   this  fact  in   mind   when 
acknowledging  and  recording  the  plat,  it  would  not  be 
difScult  to  find  a  dedication  as  a  street.    Courts,  however, 
are  to  take  the  facts  as  the  record  presents  them,  without 
imagining  or  assuming  others  necessary  to  work  out  and 
support  some  plausible  theory.     The  statute  must  be  sub- 
stantially complied  with  in  order  to  constitute  a  dedication 
to  the  public  use,  and,  for  the  reasons  stated,  this  was  not 
done  with  respect  to  the  strip  in  controversy. 

II.  As  argued  by  appellee,  the  lines  in  a  plat  may 
aid  in  ascertaining  a  common  law  dedication.  But  other 
evidence  is  necessary,  and  that  is  wanting.  That  one  of 
dedication:  plai^tiff's  trustoos  supposed,  until  he  had  in- 
evidencc.  vostigatod,  the  strip  to  be  a  street,  was  a 
mere  opinion,  not  entitled  to  the  slightest  weight  as  evi- 
dence  in  the  case.     There  was  nothing  in  its  use  to  indi- 


560  CoE  College  v.  City  op  Cbdab  Kapids.  [120  Iowa 

cate  to  its  owner  that  the  public  was  claiming  it.  The 
laying  of  a  few  plank  lengthwise  in  the  sidewalk  at  each 
end  by  the  city  might  make  crossing  more  convenient.  It 
did  not  alone  show  that  people  generally  traveled  over  the 
tract  In  1880  the  college  conveyed  to  George  Greene 
**so  much  of  the  west  half  of  the  northwest  quarter  of  sec- 
tion 22,  in  township  88  north,  of  range  7",  etc.,  "as  lies 
southwest  of  Ooe  (Fourteenth)  street  and  southeast  of 
Iowa  (First)  avenue,  as  shown  by  the  recorded  map  of 
Greene  &  College  addition  to  Cedar  Rapids,  known  as 
fractional  block  thirteen  (18),  containing  lots  one  (1),  two 
(2),  three  (3),  four  (4),  and  five  (6),  also  block  fourteen 
(14),  containing  ten  lots,  numbered  from  one  (1)  to  ten 
(10),  inclusive,  and  also  sub-outlot,  corner  of  Coe  and 
Eagle  streets." 

On  what  theory  this  can  be  said  to  show  a  purpose  to 
dedicate  a  parcel  not  included  and  not  made  use  of  by  the 
public  is  not  explained.  No  more  than  retention  of  title 
is  indicated;  the  purpose  is  undisclosed.  Had  the  strip 
been  in  use  for  travel,  this  circumstance  might  have  been 
important.  As  it  is,  the  intent  to  give  away  the  land  re- 
tained is  not  to  be  inferred  from  the  fact  of  not  selling  it. 
If  no  taxes  have  been  paid,  it  is  because  none  have 
been  levied.  No  obstacle  appears  to  have  been  inter- 
posed thereto  by  the  college.  There  is  no  evidence  that 
plaintiff  or  its  agents  ever  represented  the  disputed  strip 
as  a  street  in  the  sale  of  lots  or  otherwise.  The  animus 
dedicandi  has  not  been  proven. 

Ill  The  heirs  of  George  Greene  partitioned  the  real 
estate  left  upon  his  decease,  and  the  part  described  in 
the  deed  above  mentioned  fell  to  Elizabeth  Greene.  She 
conveyed  the  same  to  the  Cedar  Rapids  Improvement  Com- 
pany. It  may  be,  as  appellee  contends,  that  the  college 
Intended  to  convey  the  land  in  dispute  to  George  Greene, 
though  there  is  no  proof  from  which  this  might  be  inferred 
but  a  mere  intention  to  convey  cannot  be  construed  t  > 
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constitute  a  conveyance.  King  v.  Dickson^  114  Iowa,  160. 
There  is  some  evidence  that  the  agent  of  the 
improvement  company  represented,  in  selling 
lot  6,  in  block  IS,  and  lot  1,  in  block  14,  that  the  interven* 
ing  space  was  a  street,  and  appellee  argues  that  the  college 
is  thereby  estopped  to  deny  that  if  is  such.  It  seems  need- 
less to  say  that  representations  by  the  agent  of  a  third 
party,  a  stranger  to  the  title,  could  not  work  an  estoppel 
in  favor  of  the  city. — Reversed. 

MoOlain,  J.  (dissenting). — The  majority  of  the  court 
concede  that  a  substantial  compliance  with  the  provisions 
of  the  statute  is  all  that  is  necessary  to  render  a  plat  valid, 
and,  in  my  judgment,  the  plat  in  question  sufBciently 
complies  with  the  statutory  requirements.  It  must  be 
understood  that  what  is  set  out  in  the  majority  opinion  is 
only  a  portion  of  the  plat.  It  appears  from  the  record 
that  the  course  of  Fourteenth  street  (the  next  street  north- 
east of  Thirteenth  street  and  parallel  with  it)  is  determined 
by  four  different  stones  indicated  on  the  plat,  and  referred 
to  in  the  surveyor's  notes  accompanying  the  plat  and 
recorded  with  it.  Moreover,  the  direction  of  other  streets 
is  established  by  reference  to  connecting  streets  in  the 
recorded  plat  of  the  city  of  Cedar  Rapids  existing  at  the 
time  this  plat  was  made  and  filed.  There  can  be  no 
diflBculty,  then,  in  determining,  as  a  matter  of  fact,  the 
courses  of  the  different  streets  on  this  plat;  for  the  plat 
itself  and  the  notes  accompanying  it  give  the  number  and 
width  of  lots  in  blocks  eight,  twelve,  fourteen  and  fifteen, 
shown  on  the  portion  of  the  plat  copied,  and  other  blocks 
shown  on  the  original  plat  as  introduced  in  evidence;  so 
that  it  is  plainly  apparent  that  Thirteenth  street  is  par- 
allel with  Fourteenth,  and  that  the  strip  of  land  in  con- 
troversy between  block  fourteen  and  fractional  block 
thirteen  is  parallel  as  to  its  northeasterly  line  with  Thir- 
teenth street.     The  width  of  the  other  streets  on  the  plat 
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is  also  designated,  or  easily  determinable,  from  the  data 
fciven  oa  the  plat  itself  and  in  the  notes  accompanying  it. 
The  surveyor  further  recites  in  his  notes  that  "at  the 
corners  of  blocks  marked  'stone'  there  is  a  good  substantial 
stone  planted  in  compliance  with  the  law;  at  all  the  other 
front  corners  of  all  the  lots  there  are  good  substantial  oak 
stakes,  well  driven;  at  all  the  corners  of  alleys  on  outside 
of  blocks  there   are   oak   stakes,  well  driven."     That  in 
making  this  statement  the  surveyor  had  in  mind  the  lots 
and  alley  of  fractional  block  thirteen  appears  from  the 
recital  in  his  notes  that  ''fractional  blocks  numbers  ten, 
thirteen,  sixteen,  and  seventeen  are  fractional  as  shown 
on  plat."      These  recitals  are  made  to  show  compliance 
with  the  statutory  provisions  referred  to  in  the  majority 
opinion.     The  fact  that  no  stone  is  shown  to  have  been 
planted  on  the  lines  of  the   strip  in   controversy   is  not 
significant  as  to  the  intention  to  designate  it  as  a  street, 
for  there  is  the  same  omission  as  to  other  strips  which  are 
otherwise  clearly  described  as  streets,  nor  is  the  failure  to 
give  the  width  in  feet  and  inches  controlling  as  to  such 
intention,  for  the  statute  directs  that  the  width  shall  be 
given  "when  practicable."     The  location  of  stakes  at  each 
front  lot  corner,  as  shown  on  the  plat,  is  just  as  definitely 
fixed  as  by  a  specific  recital  as  to  each  stake.      That  the 
plat  is  made  in  substantial  compliance  with  the  statute 
must,    I    think,   be  conceded,  and  it  must  therefore  be 
deemed  eflPectual  for  all  the  purposes  of  a  plat,  so  far  as 
the  intention  of  the  owner  can  be  ascertained  therefrom. 
This  plat,  then,  shows  the  strip  of  land  in   controversy, 
with  a  course  determined  by  the  line  of  block  fourteen, 
and  lying  between  that  block  and  the  northeasterly  line  of 
l)lock  thirteen,  by  a  stake  at  the  northeast  corner  of  lot 
five  (the  corner  of  the  block),   and  another  st^ke  at  the 
alley  in  the  middle  of  the  block.     The  width  of  this  strip 
is  then  det^erminable  in  two  ways:    First,  by  the  fact  that 
it  appears  by  the  plat  to  be  of  the  same  width  as  other 
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;streel8  there  described  as  eighty  feet  wide;  and,  second, 
by  the  fact  that  it  lies  between  block  fourteen  and  frac- 
tional block  thirteen,  the  lines  of  which  are  fixed  by  stakes 
in  the  ground. 

We  have  no  question  before  us  as  to  any  possible  dis- 
^repancy  between  the  width  indicated  by  the  lines  of  the 
plat  and  the  stakes  as  set  in  the  ground.  *  If  any  contro- 
versy should  arise  as  to  the  southwesterly  boundary  of  this 
>strip,  it  will  have  to  be  determined  as  other  questions  are 
deterrained  which  depend  upon  the  location  of  fixed  mon- 
uments.    The  stakes  placed  by  the  surveyor  to  mark  the 
boundary  of  block  thirteen  were  fixed  monuments  in  the 
6ame  sense  as  the  stones  described  in  the  plat  and  notes. 
The  plat  is  to  be  made  according  to  a  survey,  and  is  to 
refer  to  monuents  fixed  by  the  surveyor.     It  is  a  map. 
The  lines  and  figures  thereof  and  the  monuments  therein 
referred  to  represent  something,  and  speak  for  themselves. 
See  Taraldson  v.  Lime  Springs^  92  Iowa,   187.     The  plat 
and  notes,  then,  do  describe  the  strip  of  land  in  controversy 
as  to  its  dimensions  and  location,  and  this  description  by 
monuments  would  be  suflBcient  to  support  a  conveyance. 
The  only  question,  then,  is  whether  the  method  of  design- 
ation thereof  indicates  that  it  is  "set  apart  for  public  use" 
in  such  manner  that  the  filing  and  recording  of  the  plat 
**is  equivalent  to  a  deed  in  fee  simple"  of  this  strip  to  the 
city  for  a  street,  as  provided  in  Revision  1860,  section  1021, 
In  other  words,  the  controversy  now  is  whether  the  strip 
of  land  which  is  conceded  to  exist,  and  which  is  marked  on 
the  plat  as  bounded  on  the  northeast  by  block  fourteen, 
and  on  the  southwest  by  the  so-called  fractional  block 
thirteen,  and  which  connects  at  one  end   with   a  street 
marked  on  the  plat  as  First  avenue,  and   extends  in   a 
southeasterly  direction  to  the  limits  of  the  plat,  belongs  to 
-the  city  of  Cedar  Rapids  as  a  street  by  virtue  of  a  dedica- 
tion indicated  by  the  plat,  or  whether,  for  want  of  any 
indication  of  an  intention  to  dedicate,  it  is  the  property  of 
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Ooe  College.  The  strip  in  question  is  marked  on  tJie  plat 
just  as  other  strips  which  are  conceded  to  be  indicated  as 
streets.  If  the  intention  of  the  owner  was  that  it  should 
be  hcdd  for  sale  or  use  in  some  other  manner  than  as  a  street, 
would  he  not  have  separated  it  by  some  line  or  mark  at 
the  southwesterly  end  from  First  avenue,  and  at  the  south- 
easterly end  from  Second  avenue?  So  far  as  any  lines  or 
marks  on  the  plat  are  to  be  considered  as  of  significance, 
the  person  who  drew  it  could  not  more  aptly  have  indi- 
cated the  intention  that  the  strip  in  controversy  should  be 
a  street.  The  only  possible  objections  to  recognizing  this 
strip  as  a  street  are  that  it  is  not  named,  and  that  it  does 
not  have  full  connection  at  the  southeasterly  end  with 
Second  avenue,  which  is  indicated  on  the  plat  as  a  street 
with  which  it  should  make  connection  in  order  to  furnish 
a  thoroughfare  from  Second  avenue  to  First  avenue.  But, 
as  to  the  second  of  these  objections,  I  think  that  it  is  of  no- 
importance,  for  the  reason  that  the  strip  is  indicated  as  a 
street  so  far  as  the  territory  covered  by  the  plat  extends. 
If  the  owner  of  the  territory  south  of  that  covered  by  the 
plat  should  choose  to  file  a  plat  of  that  territory  to  cor* 
respond  with  this  plat,  then  the  strip  would  be  continued 
as  a  street,  and  would  fully  connect  with  Second  avenue. 
No  further  connection  than  that  made  was  possible  in  this- 
plat,  for  the  strip  extends  apparently  as  a  street  as  far  as 
the  plat  extends. 

As  to  the  objection  that  the  street  is  not  named,  I  have 
only  to  say  that  that  consideration  does  not  seem  to  me  to 
be  controlling.  That  it  might  be  left  to  be  named  at  a 
subsequent  time,  either  by  the  dedicator  or  the  city,  I 
think  too  plain  to  admit  of  elaboration.  In  other  words,^ 
I  cannot  get  away  from  the  position  that  the  plat  shows- 
a  strip  of  land  designated  as  a  street  just  as  other  strips  of 
land  in  the  plat  are  designated  as  streets  or  parts  of 
streets;  that  the  location  of  this  strip  is  definitely  estab- 
lished; and  that  looking  at  the  plat  as  a  whole,  and  the 
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designation  of  this  strip  as  indicated  by  the  plat,  no  doubt 
is  left  in  the  mind  of  any  reasonable  petson  that  the  in- 
tention was  that  this  strip  should  be  a  street.  For  tiiese 
reasons  I  feel  compelled  to  dissent  from  the  conclusions 
reached  by  the  majority  of  the  court,  and  think  that  the 
decree  of  the  lower  court  should  be  affirmed. 

I  am  authorized  to  say  that  Mn  Ohief  Justice  Bishop 
concurs  in  the  views  here  expressed. 


Mrs.  Ertel  Wilder,  Appellee,  v.  The  City  of  Fort  Dodge,     «^-555 

Appellant.  [^  ^ 
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1  A  "pTopeity  owner  making  improyements  prior  to  the  establish- 
ment of  a  street  grade  cannot  recoyer  damages  caused  by  bring- 
ing the  street  to  a  grade  thereafter  legally  established. 

Grading  Streets:  resolution:  damages.  Failure  of  a  city-  council 

2  to  adopt  a  resolution  ordering  the  work  of  bringing  a  street  to 
grade,  in  the  absence  of  an  allegation  and  proof  of  si)ecial 
damages  on  acMsonnt  of  such  failure,  will  not  create  a  right  of 
action  in  fayor  of  a  property  owner  for  damages  resulting  in 
bringing  sach  strent  to  grade. 

Liability  of  City  in  Grading  Streets:     damages.     A  city  may   be 
8     liable  in  damages  for  ^;frading  a  street,  though  done  in  accord- 
ance with  an  ordinance,  if  thereby  the  natural  drainage  is 
destroyed  and  no  adequate  proyision  is  made  for  disposing  of 
the  surface  water. 

Appeal  from  Webster  District  Court.— B.oii.  S.  M.  Weaver, 

Judge. 

Thursday,  May  21,  190a 

Plaintiff  is  the  owner  of  lot  1,  block  56,  original  town 
of  Ft.  Dodge.  Said  lot  faces  'iast  on  Eighth  street, 
and  is  bounded  on  the  south  by  Third  avenue.  It  extends 
to  the  west  one  hundred  and  twenty  feet  to  a  north  and 
south  alley.     This  action  is  brought  to  recover  damages  to 
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fiaid  lot  occasioned  by  the  raisiog  of  the  physical  grade  of 
sai(}  street,  avenue,  and  alley.  There  was  a  jury  trial, 
and  verdict  and  judgment  for  plaintiff.  The  defendant 
appeals.  — Reversed. 

M.  J.  Mitchell  and  Wright  <&  Nvgent  for  appellant. 

Kenyan  <&  0^  Connor  and  Healy  Bros.  <&  Kelleher  for 
appellee. 

Bishop,  0.  J. — The  petition  is  in  two  counts.  In  the 
first  count,  damages  in  the  sum  of  $2,000  are  claimed  on 
account  of  the  change  made  by  the  city  in  filling  the  street 
and  avenue  by  which  plaintiff's  lot  is  bounded.  Under 
this  count  and  the  answer  thereto,  the  case  made  is  sub- 
stantially the  same  as  that  in  Eeilly  v.  Ft.  Dodge^  118 
Iowa,  688.  The  lot  involved  in  the  Reilly  Case  and  the 
lot  owned  by  this  plaintiff  adjoin,  and  the  street  grading, 
on  account  of  which  damages  were  sought  to  be  recovered 
by  Reilly,  was  the  same  general  piece  of  work  in  connec- 
tion with  the  perforinance  of  which  this  plaintiff  relies  to 
sustain  her  cause  of  action.  Excepting  the  respects  im- 
mediately to  be  taken  note  of,  the  facts  in  this  case  may 
be  ascertained,  therefore,  by  reference  to  the  statement 
and  opinion  in  the  case  referre'd  to.  Counsel  for  appellee 
contend  that  this  case  differs  from  the  Eeilly  Case^  in  that 
(1)  the  principal  improvements  upon  the  lot  of  plaintiff 
were  made  before  the  adoption  of  the  ordinance  by  which 
the  grade  of  the  streets  was  legally  established;  (2)  in  this 
case  it  is  not  made  to  appear  that  any  resolution  authoriz- 
ing or  directing  the  work  of  filling  the  street  to  the  level 
of  the  established  grade  was  adopted  by  the  city  council 
prior  to  the  completion  of  the  work. 

The  first  ground  of  contention  may  be  disposed  of  by 
reference  to  the  case  of  Kepple  v.  Keokuk^  61  Iowa,  663. 
It  was  there  held  that  if  a  property  owner  makes  improve- 
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ments  before  a   grade   for  the  street  is  established,  ho 

1.  strrbt  cannot  recover  damages  occasioned  by  the 
pJSvSiSte:    work    of  bringing  the    street  to  the    grade 

magca.  ^^  thereafter  legally  established.  See,  also 
Farmer  v.  Cedar  Rapids^  116  Towa,  822. 

As  we  think,  the  second  ground  of  contention  is  not 
well  taken.  Counsel  for  appellant  say  in  their  argument 
that  the  resolution  of  date  May  29^  1900,  which  was  re- 

2.  Grading  furred  to  in  the  Reilly  Case^  does  not  appear 
iStoSldal^  in  this  record,  because  of  an  oversight.  Be 
■**^  this  as  it  may,  the  fact  that  no  resolution  was 

adopted  cannot  be  seized  upon  as  giving  a  right  of  action 
for  damages  where  otherwise  no  such  right  could  be  said 
to  exist.     Under  the  present  Oode  an  affirmative  vote  of 
two-thirds  of  the  members  of  the  city  council,  before  pro- 
ceeding  with  the  work  of  bringing  a  street  to  established 
grade,  is  not  required  in   terms  as  was  the  case  under  sec- 
tion 465  of  the  Oode  of  187a     The  cases  of  Trustees  v. 
Anamosa,  76  Iowa,  588,  and  Blanden  v.  Ft.  Dodge^  102 
Iowa,  441,  cited  and  relied  upon  by  counsel  for  appellee, 
were  based  upon  the  earlier  statute,  and  therefore  are  not 
controlling  as  appliei  to  a  case  arising  under  the  present 
statute.     As  we  said  in  the  Reilly  Case^  "the  failure  to 
adopt  a  resolution   before    proceeding    with    the    work 
amounts,  at  best,  to  nothing  more  than  a  failure  to  observe 
and  comply  with  a  matter  of  form  incident  to  the  proceed- 
ings to  carry  into  eflfect  a  legal  right  of  which  the  city  was 
already  in  the  full  enjoyment.''     No  special  damages  aris- 
ing out  of  the  failure  to  adopt  a  resolution  ordering  the 
work  done  are  alleged  or  proven,  and  certainly  such  failure 
could  not  operate  to  invest  the  plaintiff  with  the  right  to 
recover  damages  not  referable  thereto  in  any  sense.  In  this 
case  an  instruction  was  given  identical  with  the  one  quoted 
in  the  opinion  in  the  Reilly  Case.  It  follows  from  what  we 
have  (?aid  that,  as  applied  to  the  case  made  under  the  first 
count  of  the  petition,  the  giving  of  such  instruction  was  error 
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IL     A  different  question  arises  under  the  allegations 

of  count  two  of  the  petition  in  this  case.     It  is  there  said, 

m  substance,  that  the  grading  of  the  alley  at  the  rear  of 

s.  i«iABiuTT      plaintiff^a  lot  had  the  effect  to  dam  up  a  nat- 

grading         Ural  wator  course,  and  that  no  adequate  pro- 
streets;  dnin-     .  .  '  -L  Mr 
*««.             vision   was  made  to    carry    off    the    water 

collecting  thereon.  It  does  not  appear  that  the  alley  in 
question  was  included,  in  terms,  in  the  provisions  of  the 
ordinance  establishing  a  grade  for  the  street.  Whether 
the  adoption  of  such  ordinance  had  the  effect,  in  legal 
contemplation,  to  establish  a  grade  for  alleys  intersecting 
the  streets  named,  is  a  question  not  presented  in  the  argu- 
ments of  counsel.  Be  that  as  it  may,  we  have  held  that  a 
city  may  be  liable  for  damages  caused  by  the  grading  of 
a  street,  even  though  done  in  accordance  with  the  pro- 
visions of  a  grade  ordinance,  if  thereby  the  natural  drain- 
age is  destroyed,  and  no  adequate  means  is  provided  for 
the  escape  of  surface  water.  Ellis  v.  Iowa  City^  29  Iowa, 
229;  Ross  v.  Clinton^  46  Iowa,  606;  Morris  v.  Council 
Blu^Sy  67  Iowa,  848.  So,  too,  we  have  said  that  dam- 
ages may  be  recovered  in  a  case  where  abutting  prop- 
erty was  injured  by  grading  work  done  in  a  street  for  which 
no  legal  grade  had  been  established  by  ordinance  as  re- 
quired by  law.  .Bichardson  v.  Webster  Cityy  111  Iowa,  427. 
The  matters  complained  of  in  both  counts  of  the 
petition  were  submitted  to  the  jury  for  one  verdict,  and 
we  may  presume,  therefore,  that  the  verdict,  as  found, 
was  predicated  in  part  upon  each  of  such  counts.  As  the 
judgment  must  be  reversed  because  of  the  matters  aris- 
ing under  the  first  count  of  the  petition,  and  as  the  record 
may  not  be  the  same  upon  a  retrial  of  the  action,  we  ex- 
press no  further  opinion  upon  the  questions  raised  by  the 
allegations  of  the  second  count  of  the  petition,  as  the  same 
appear  in  the  record  now  before  us.  It  is  sufScient  to  say 
that,  for  the  reasons  pointed  out,  the  judgment  was  erron- 
eous. It  is  accordingly  reversed,  and  the  cause  remanded 
for  further  proceedings  according  to  law. — Revebsed. 
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£.  E.  Obprlby,  Appellant,  v.  Thb  Inoorporated  Town  of 
Paton,  Greene  County,  Iowa 

Defective  Sidewalk:  second  aotidn:  pleadinos:  Diligbnob.  In 
a  seoond  action  for  injuries  canned  by  a  defective  sidewalk, 
brought  after  a  yoluntary  disI;^i8sal  of  the  first,  which  is 
barred  unless  within  the  exception  provided  in  Code,  section 
8465,  the  plaintiff  must  state  facts  showing  that  the  dismissal 
of  the  first  action  was  not  the  result  of  negligence  on  his  part. 
Allegations  of  the  petition  considered  and  held  insufficient  to 
show  diligence. 

Appeal  from  Oreene  District  Court — Hon.  Z,  A.  Ohuroh, 

Judge. 

Thursday,  May  21,  190a 

AoTiON  to  recover  damages  for  injuries  received  by 
plaintiff  by  reason  of  a  defective  sidewalk.  A  demurrer 
to  the  petition  on  the  ground  that  the  action  was  barred 
by  the  statute  of  limitations  was  sustained,  and  plaintiff 
appeals. — AMrmed. 

Oallaher  dk  Oraham  for  appellant. 

J.  A.  Henderson  and  Perry  D.  Rose  for  appellee. 

MoOlain,  J. — It  appears  from  the  petition  that  the 
injury  complained  of  was  received  by  plaintiff  on  the  17th 
of  November,  1900,  and  that  notice  of  the  commencement 
of  a  suit  to  recover  therefor  was  served  on  the  defendant 
on  the  18th  day  of  February,  1901;  no  written  notice 
specifying  the  time  and  place  and  circumstances  of  the 
injury  having  been  served  upon  the  defendant  within 
sixty  days,  as  provided  for  in  Code,  section  8447,  subdivi- 
sion 1.  An  action  was  therefore  commenced  within  three 
months  from  the  time  of  the  injury,  as  required  by  the 
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statutory  provision  just  referred  to,  in  case  no  notice  of 
the  injury  is  given;  but  on  the  trial  of  the  cause,  October 
SO,  1901|  the  plaintiff,  at  the  close  of  the  testimony,  and 
for  the  purpose  of  avoiding  a  directed  verdict  against  him, 
which  the  trial  judge  had  intimated  he  would  order,  dis* 
missed  the  action,  and  subsequently,  on  January  10,  1902^ 
commenced  the  present  action.  As  this  action,  therefore^ 
was  not  instituted  within  the  time  required  by  the  express 
statutory  provision  applicable  to  such  cases,  defendant's 
demurrer  was  rightly  sustained,  unless  the  case  is  within 
the  exception  of  Oode,  section  8466,  which  provides  that 
"If,  after  the  commencement  of  an  action,  the  plaintiff 
for  any  cause,  except  negligence  in  its  prosecution,  fails 
therein,  and  a  new  one  is  brought  within  six  months 
thereafter,  the  second  shall,  for  the  purposes  herein  con- 
templated, be  held  a  continuation  of  the  first."  This 
second  action  was  brought  within  six  months  after  the 
plaintiff  failed  in  the  first  action,  and  it  is  for  the  same 
cause  of  action,  and  the  sole  question  is  whether  plaintiff's 
failure  to  recover  in  the  first  action  was  due  to  negligence 
in  its  prosecution;  the  burden  being  on  plaintiff  to  allege 
tn  his  petition  such  diligence  in  prosecuting  the  first  action 
as  to  bring  the  case  within  the  provisions  of  this  section. 
It  is  immaterial,  in  determining  this  question,  whether 
plaintiff's  dismissal  of  bis  first  suit  was  voluntary  or  in- 
voluntary. If  involuntary,  then  the  action  was  determined 
against  him,  and  the  adjudication  is  final,  so  that  no  sub- 
sequent action  on  the  same  cause  of  action  can  be  main- 
tained. Oode,  sections  3764,  8766.  If  voluntary,  then  the 
plaintiff  must  still  allege  facts  showing  that  such  dismissal 
was  without  negligence. 

Plaintiff,  in  his  second  petition,  alleged,  as  facts 
showing  want  of  negligence  in  dismissing  the  first  action, 
that  near  the  close  of  defendant's  testimony  in  that  action 
defendant  offered  evidence  tending  to  prove  negligence 
on  the  part  of  plaintiff,  in  that  plaintiff,  who  attempted 
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to  use  the  walk  in  a  dangerous  place  in  the  dark,  wa$ 
offered  the  benefit  of  a  light  in  passing  over  the  sidewalk 
in  question  at  the  time  of  the  injury,  and  declined  such 
offer,  which  evidence  plaintiff  could  not  have  anticipated, 
and  that  plaintiff  could  have  contradicted  and  disproved 
such  testimony  by  three  persons,  not  named,  by  whom  he 
could  have  conclusively  shown  that  the  party  who  the 
witness  stated  offered  the  light  to  plaintiff  was  at  another 
and  different  place  at  that  time^  so  that  it  was  physically 
impossible  that  any  such  offer  could  have  been  made  by 
such  person ;  that  these  three  witnesses  were,  one  of  thenk 
forty  miles  distant  from  the  place  of  trial,  and  the  others 
about  seventeen  miles  distant,  and  that  it  was  impossible 
to  have  them  present  at  the  trial;  and  that  these  witnesses 
were  the  only  ones  who  knew  the  fact,  so  far  as  plaintiff 
could  ascertain.  Plaintiff  further  alleges  that  the  last 
witness  for  defendant  gave  testimony  tending  to  prove 
that  plaintiff  had  stated  to  him,  in  a  conversation  in  which 
others  were  present,  that  plaintiff  had  thought  of  the 
danger  in  crossing  the  sidewalk  before  attempting  to  do 
so,  and  had  thought  of  leaving  the  sidewalk  and  going  into 
the  street,  and  that  plaintiff  did  not  then  know  who  the 
persons  were  who  were  present  at  such  conversation,  and 
could  not,  therefore,  meet  such  testimony,  and  that  plain- 
tiff can  now  produce  witnesses  who  were  present  at  the 
conversation  referred  to,  and  by  whom  he  can  show  that 
no  such  conversation  was  had. 

We  think  the  showing  of  diligence  is  not  suflScient.  If 
the  desired  witnesses  could  have  been  discovered  and  pro- 
duced within  a  reasonable  time,  and  with  but  slight  delay 
in  the  trial,  of  the  cause,  no  doubt  the  trial  court  would,  o]i 
application,  have  granted  time  to  get  them.  If  plaintiff 
could  not  have  secured  these  witnesses  in  time,  he  should 
have  asked  for  a  continuance.  Diligence  required  that 
the  plaintiff  should  have  endeavored  in  one  of  these  two 
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methods,  or  in  any  other  way  open  to  him,  to  avoid  the 
necessity  of  dismissing  his  action.  Pardey  v.  Mechanics- 
ville^  112  Iowa,  6&  There  is  no  allegation  in  the  petition 
in  the  present  case  that  any  effort  whatever  was  made  to 
discover  the  desired  witnesses  or  secure  them,  nor  are  any 
facts  alleged  which  show  that  it  was  impossible  to  do  so. 
It  seems  to  us  that  this  disposes  of  the  whole  case,  and 
the  action  of  the  trial  court  in  sustaining  defendant's  de- 
murrer and  rendering  judgment  against  the  plaintiff  is 

AFFllilCBI). 


.j^^ B.  Saohra,  Appellee,  v.  The  Town  op  Manilla,  Appellant, 

'=^  ^\  Municipal  Corporations:     amendment  to  PBTmoN:    new  cause  op 

^^  7a^  ^     AonoN :    LDOTATioN.     In  an  action  for  an  injtuy  oaiiBed  by  a 

Vf2o'''662  defective  sidewalk,   an   amendment  to  the  petition  alleging 

\i26_il5  merely  that  the  accident  occnrred  at  a  different  place  from 

T20  W2I  that  originally  pleaded  is  not  the  introduction  of  a  new  cause 

-   -  "'  of  action ;  and   thongh  filed  more  than  ninety  di^s  after  the 
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— — ^  tition  and  tlie  naose  of  action  is  not  therefore  barred 


135    ^  alleged  injury  it  relates  back  to  the  date  of  the  original  pe- 


ijg      

138    291  Evidence:     oonolusion  op  wttnesb.     An  ordinary  witness  should 

1^    406  2     state  only  facts,  and  an  inference  or  conclusion  as  to  what  the 

w^itness  did  should  be  stricken  out. 

Evidence:     expert  testimony.     Experts,  as  a  rule,  cannot  give  an 
8     opinion  as  to  the  proximate  cause  of  an  injury.     What  caused 
the  injury  is  for  the  jury  to  determine,  but  what  may  or  may 
not  have  caused  it  is  the  subject  of  expert  testimony. 

Contributory  Negligence.     The  fact  that  the  party  injured  by  a 

4  defective  sidewalk  knew  that  the  walk  was  out  of  repair,  does 
not  as  a  matter  of  law  render  him  guilty  of  contributory 
negligence. 

DanriAges:.     medioal  sbrvioes:      instruotion.     In  an  action  for 

5  injuries  the  plaintiff  is  entitled  to  recover  as^  damages  the 
reasonable  value  of  the  medical  services  performed,  but  where 
there  is  evidence  of  the  amount  of  the  physician's  bill,  an 
instruction  that  he  may  re^tover  "such  sum  as  will  compensate 
him  for  money  expended  and  liability  incurred  for  medical 
treatment**  may  be  sustained. 
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Damages:     LOSSorTncs:     instruotion.    In  an  action  for  personal 

6  injuries,  an  instmction  that  plaintiff  shoold  be  allowed  the 
Taloe  of  his  time  while  disabled  is  more  favorable  than  de* 
fendant  is  entitled  to,  as  he  is  entitled  to  compensation  for 
loss  of  time  while  only  partially  disabled. 

Evidence:     loss  or  timb.     Eyidence  in  an  action  for  injuries  re- 

7  ceiyed  by  a  defective  sidewalk  examined  and  held  siidficient  to 
take  the  case  to  the  jury  on  the  qnestion  of  damages  for  loss 
of  time. 

Appeal  from    Crawford    District    Court. — Hon.    Z.    A. 
OnvnoBj  Judge. 

Thursday,  May  21,  190a 

Action  at  law  to  recover  damages  for  personal  injuries 
received  by  plaintiff  while  passing  along  and  over  a  side- 
walk in  the  defendant  town.  Trial  to  a  jury.  Verdict 
and  judgment  for  plaintiff,  and  defendant  appeals. — 
AMrmed. 

Salinger  dk  Eorte  for  appellant. 

«/.  P,  Conner  and  C.  C.  Cole  for  appellee. 

Deemer,  J.-^The  original  petition,  which  was  filed 
within  forty-seven  days  after  the  accident,  .alleged  that 
defendant  maintained  a  sidewalk  on  the  north  of  Sixth 
street,  and  that  plaintiff,  while  walking  thereon,  and  pass-' 
ing  from  the  Methodist  Ohurch  to  his  home  thereon,  re- 
ceived the  injuries  of  which  he  complains.  In  an  amend- 
ment to  the  petition,  which  was  filed  more  than  ninety 
days  after  plaintiff  received  his  injuries,  he  struck  oat  the 
word  "street,"  in  the  petition,  and  inserted  tilie  word 
"avenue'*;  making  the  petition  read  "Sixth  avenue,'* 
instead  of  "Sixth  street,'*  as  originally  stated.  Defend- 
ant pleaded  the  bar  of  the  statute  to  tiie  amendment  to 
the  petition,  based  on  the  fact  that  it  was  not  filed  until 
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more  than  ninety  days  after  the  alleged  injary.  Defend- 
ant asked  the  court  to  instruct  that  t^e  action  was  barred* 
This  it  refused  to  do,  but,  on  the  contrary,  charged  that 
I.  ambndmbnt  the  jury  should  not  consider  defendant's  plea 
ncwoMisc*     of  the  statute  of  limitations.     This  raises  the 

of  action: 

limitation,  first  i[)oint  for  our  determination,  and,  if  de- 
cided adversely  to  defendant,  will  settle  another  propo- 
sition  relied  upon  by  it.  A  statement  of  facts  seems 
necessary  to  a  correct  understanding  of  the  point  presented 
for  decision :  In  defendant  town  there  is  a  street  known  as 
"Sixth  Street,"  running  north  and  south,  and  another 
known  as  "Sixth  Avenue,"  running  east  and  west  The 
Methodi4  Ohurch  is  on  the  north  side  of  this  avenue,  as  also 
is  plaintiff's  house,  which  is  three  or  four  blocks  westward 
of  the  church.  The  amendment  to  the  petition  charged 
that  the  accident  occurred  on  Sixth  avenue,  instead  of  on 
Sixth  street.  If  it  introduced  a  new  cause  of  action,  then 
it  is  barred,  unless  the  original  petition  be  treated  as 
notice  to  the  city,  under  the  provisions  of  section  3447  of 
the  Oode,  requiring  the  service  of  a  written  notice  on  the 
town,  specifying  the  time,  place,  and  circumstances  of  the 
injury,  within  sixty  days  from  the  happening  thereof. 
The  subject  of  amendments  is  dealt  with  by  our  Code  (sec- 
tion 8600),  which  provides,  in  substance,  that  the  court 
may  permit  a  party  to  amend  a  pleading  "by  striking  out 
the  name  of  a  party,  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  respect,  or  by 
inserting  other  allegations  material  te  the  case,  or  when 
the  amendment  does  not  change  substantially  the  claim  or 
defense,  by  conforming  the  pleading  to  the  facts  proved." 
The  uncontradicted  evidence  shows  that  the  attorney . 
who  drew  the  petition  used  the  word  "street,"  instead  of 
"avenue,,"  by  flfiistake,  and  it  is  apparent  that  no  new 
cause  of  action  was  intended  to  be  introduced  by  the 
amendment  to  the  petition.  Without  evidence,  there 
should  be  nodoubt^  in  view  of  the  record  before  us,  that 
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the  amendment  was  offered  to  cure  a  mistake,  and  not  to 
change  the  cause  of  action,  or  to  introduce  a  new  one. 
The  place  of  accident  was  not  changed  by  the  amendment, 
and  no  new  grounds  of  negligence  were  introduced.    The 
amendment  came   strictly   within  the   language  of    the 
statute.     Where  a  mistake  in  the  name  of  a  party  is  cor- 
rected, it  is  held  that  no  new  cause  of  action  is  introduced. 
Dixsan  v.   Dixson^  19  Iowa,  612.      And  we  think  that, 
where  made  to  cure  a  mistake  as  to  the  place  of  acci- 
dent, the  same  rule  should  obtain.    Where  an  amendment 
is  germane,  and  does  not  introduce  a  new  cause  of  action, 
it  relates  back  to  the  date  of  the  original  petition,  and, 
for  the  purpose  of  the  statute  of  limitations,  is  regarded - 
as  a  part  thereof.     Mather  v.  Butler  County^  16  Iowa,  59; 
Carnegie  V.  Sulhurt^  70  Fed.  Rep.   209  (16  0.  0.  A.  498); 
Youngermanv.  Long^  95  Iowa,  185.    That  the  amendment 
did  not  introduce  a  new  cause  of  action,  see  Ball  v.  K.  (k 
W.  R.  B.^  71  loyjra,  806;  Myers  v.   Kirt  et  aZ.,  68*  Iowa, 
124;  McCrackenv.  R.  Co.^  91  Iowa,  711;  Kimhallv.  Bryan^ 
63  Iowa,  632.     Authorities  from  other  states  are  not  want- 
ing on  these  proposition^.     See  Smith  v.  Bogenschutz^  14 
Ky.  805(19  6.  W.  Rep.  667);  Kansas   Co.   v.  Salmon,  14 
Kan.  512;  South  v.  Bees,  82  Ala.  840  (2  South.  Rep.  752); 
Stevens  v.   Hewitt,   80  Vt    268;  HeneshoiF  v.  Miller,   2 
Johns.  295;  Smith  v.  Palmer,  6  Oush.  513;  Daley  v.  Oates, 
85  Vt  591  (27  Atl.  Rep.  193);  Leeds  v.  Lochwood,  84  Pa. 
70.     Box  V.  C.  R.  I.  <&  SU  P.  R.R.,  107  Iowa,  660,  is  not 
in  point.     In  that  case  a  new  and  distinct  cause  of  action 
was  introduced,  and  the  amendment  was  not  for  the  pur- 
pose of  correcting  a  mistake.    It  introduced  a  distinct  and 
separate  cause  of  action.     That  is  not  the  case  here.     The 
amendment  we  are  considering  simply  changed  the  name 
of  the  street  where  the  injury  is  said  to  have  occurred,  and 
was  filed  to  correct  an  evident  mistake.     While  the  place 
where  the  accident  occured  was  material  to  the  cause  of 
Action,  a  change  of  description,  to  cure  an  oversight  ot 
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inadvertenoe,   did   not  introduce  a  new  cause  of  action* 
Moreover  it  is  perfectly  manifest  that  the  change  was  made 
to  eorrect  a  clerical  mistake.     Rau  v.  Minnesota  Val.  B. 
Co.y  18  Minn.  442  (QiL  407)  is  directly  in  point     There  is 
no  pretense  that  the  defendant  was  in  any  way  misled.     In- 
deed the  petition  describes  the  place  of  the  accident  in  such 
a  manner  that  there  is  no  ground  for  any  such  contention. 
IL     The  following  extract  from  the  record  shows  the 
next  matter  complained  of:     "Q.     You  warned  your  hus- 
band to  be  careful?    A.     1  did.     I  didnH  warn  him  quite 
2.  bvidbmcb:      quick  enough.    ^Q.     You  did  your  best?    A. 
ofwitncM.      I  did.     But  you  know  what  a   man   is.     Q. 
Were  you  not  afraid  when  you  started  to  church  that  the 
walk  was  just  as  bad  as  then?    Why  didnH  you  warn  him 
then?    A.     I  probably  did.     It  was  dark  when  we  started 
to  church.     Q.     And  there  was  as  much  reason  for  warn- 
ing him  then  as  there  was  when  you  came  home?  A.  Yes^ 
sir."  '  This  evidence  was  elicited  on  cross-examination, 
and,  some  time  after  it  was  received,  plaintiff  moved  to 
strike  out  that  part  of  it  which  related  to  what  the  wit- 
ness probably  did.     The  motion  was  sustained,  and  of  this 
defendant  complains.     There  was  no  error  in  the  ruling. 
An  ordinary   witness  should  state  facts,  and  not  mere 
inferences  or  conclusions.     Whether  or  not  she  warned  her 
husband  was  a  fact,  and  not  an  inference  from  other  facts; 
hence  there   was  no  error  in   striking  out  her  answer. 
Moreover,  the  ruling,  even  if  error,  was  without  prejudice, 
for  that  the  witness  stated  at  another  time  that  she  warned 
her  husband  as  to  the  condition  of  the  walk  before  he  re- 
ceived his  injuries. 

Witnesses  were  permitted  to  give  the  names  of  streets 
as  shown  on  the  town  plat.  This  was  surely  competent 
These  questions  and  answers  show  the  next  rulings 
complained  of:  "Q,  What  do  you  say  about  a  person  being 
able  to  injure  or  strain  himself  by  falling,  or  starting  to 
fall,  and  catching   hold  of  a  corn-crib  and  jerking  him- 
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self— being  able  to  produce  this?      A.    I  should  think  it 
3.  bvidbncr:      was  possiblo.     Q.  What  do  you  say  about  the 
mony.  injury  in  fact  having  been  such  an  injury  that 

it  might  have  resulted  from  a  wrench  or  strain  of  the  hip 
of  parts?  A.  I  think  it  could*  Q.  Suppose  that  a  man 
was  walking  along  the  sidewalk,  and  suppose  that  he 
stepped  with  his  left  foot  into  a  hole  on  the  sidewalk,  and 
as  he  stepped  he  reached  out  and  caught  his  right  hand 
upon  a  corncrib,  then  reached  and  held  onto  his  wife,  who 
had  hold  of  him,  and  sunk  down,  but  not  entirely  down, 
on  the  sidewalk;  what  do  you  say  that,  in  such  a  condition 
as  that,  he  might  have  wrenched  himself?  A.  It  might 
have  caused  the  injury  he  complained  ol  Q.  How  might 
the  injury  which  you  have  found  have  been  produced?  A. 
It  might  have  been  produced  by  wrenching  of  the  leg." 
All  these  questions -were  objected  to  as  incompetent  and 
not  a  proper  subject  of  expert  testimony.  In  State  v. 
RainsbergeTj  74  Iowa,  204,  counsel,  after  framing  a  hypo- 
thetical question  regarding  the  body  of  the  deceased,  the 
character  of  the  wounds,  and  other  matters,  asked  a 
physician  how  the  wounds  upon  the  person  were  probably 
made.  This  was  held  incompetent  for  the  reason  that  "it 
sought  for  an  expression  of  opinion  based  upon  matters 
which  were  to  be  weighed  and  considered  by  the  jury,  and 
determined  by  the  exercise  of  their  own  judgments,  and 
not  upon  the  opinion  of  another.  The  matters  upon  which 
t  le  question  was  based  were  not  peculiarly  within  the 
knowledge  of  the  witness,  or  the  profession  to  which  he 
belonged."  The  questions  there  presented  are. quite  diff- 
erent from  the  ones  we  now  have..  Experts  cannot,  as  a 
rule,  give  an  opinion  as  to  the  proximate  cause  of  an  in- 
jury, as  that  is  for  the  jury.  But  they  may  testify  as  to 
the  probable  causes  of  a  given  effect.  Mayer  v.  R,  -ff.,  98 
N.  Y.  646;  State  v.  Knight,  48  Me.  1;  Com.  v.  Piper,  120 
Mass.  185.  What  in  fact  causes  a  wound  or  injury  is  a 
question  for  the  jury,  but  what  might  or  might  not  have 
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caused  it  is  a  matter  of  expert  testimony.  Bogers  on 
Expert  Evidence  (2d.  Ed.)  page  128.  This  is  the  point  of 
distinction  which  appellant's  counsel  has  overlooked.  The 
ruling  is  sustained  hy  .State  v.  Seymour^  94  Iowa,  TOG; 
State  V.  Porter  J  84  lowa^  181;  State  v.  Morphy^  88  Iowa, 
270;  Armstrong  v.  Ackley^  71  Iowa,  7ft; 

UL     Next  it  is  argued  that  plaintiff  failed  to  show 
himself  free   from  contributory  negligence.      While  it  is 
no  dpubt  true  that  plaintiff  knew  the  condition  of  the 
♦..  coNTRiBu-      walk,  which  was  badly  out  of  repair,  yet  he 
g«nce.  should   uot,   from   that  fact  alone,   be  held 

guilty  of  contributory  negligence,  as  a  matter  of  law. 
This  proposition  is  too  well  settled  to  require  the  citation 
of  authorities  in  its  support  But  see  Kendall  v.  City  of 
Albia^  78  Iowa,  241;  Barnes  v.  Town  of  Marcus^  96  Iowa, 
675.     The  case  was  clearly  for  the  jury. 

IV.  Plaintiff,  in  his  petition,  asked  damages  for  loss 
of  time,  and  for  medical  expenses  incurred  on  account  of 
being  compelled  to  employ  physicians.  The  court  in^ 
5.  Damages:  structod  that  '^^0  i^  entitled  to  recover,  if  at 
Soe8-*in^^"  ^llr  ^^^V  what  are  called  'compensatory  dam- 
stniction.  ages*;  that  is,  such  a  sum  as  will  Compensate 
him  for  injuries  sustained.  In  estimating  such  damages, 
if  you  find  that  he  is  entitled  to  recover  them,  you  will 
allt)W,  first,  such  sum  as  will  compensate  hiiu  for  money 
expended  and  liability  incurred  for  medical  treatment  of 
the  injuries  received;  second,  the  value  of  his  time  during 
the  time  that  he  has  been  disabled  by  the  injuries.  These 
elements  of  damages  are  susceptible  of  being  proven  by 
direct  evidence,  and  you  are  only  to  allow  such  sums  as 
have  boen  proven."  It  is  said  that  the  rule  given  by  the 
instruction  is  wrong,  for  that  plaintfff  was  only  entitled  to 
recover  the  reasonable  value  of  the  expenses  incurred,  and 
for  the  further  reason  that  there  was  no  evidence  on  which 
to  base  such  an  instruction.  The  instruction  is  not  happily 
v/orded.     Strictly  speaking,  it  is  the  reasonable  value  of  tha 
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medical  service  performed,  which  plaintiff  may  recover. 
Bowaherv.  By.  Co.j  118  Iowa,  16.     But  in  Flanagan  v. 
By.  Co.^  88  Iowa,  689,  an  instruction  similar  to  the  one  now 
In  question,  regarding  expenses  for  medical  services,  was 
approved.    See,    also,    Lampman    v.  Bruning^  120  Iowa, 
167.     There  was  evidence  that  the  services  of  one  physi- 
cian were  worth  $100,  and  that  another's  bill  wasnotlarper 
than  $20.     This   was  sufficient  to  justify  the  instruction. 
.  The  instruction  as  to  time  lost  did  not,  as  counsel 
-contend,  i)ermit  the  jury  to  award  plaintiff  for  value  of 
time  when  not  disabled,  but  clearly  says,  first,  that  the 
^.  damaobs:      damages  must  be  compensatory;  and,  second, 

instruction/  that  plaintiff  should  be  allowed  the  value-  of 
his  time  during  the  time  he  was  disablec^.  This  was,  per- 
haps, more  favorable  to  defendant  than  it  was  entitled  to. 
Plaintiff  might  recover  for  loss  of  time  when  but  partially 
•disabled,  or  while  earning  something  less  than  he  could 
bavci  earned,  had  he  not  received  the  injuries. 

As  to  the  evidence  on  this  point,  plaintiff  testified  that 
prior  to  receiving  the  injuries  he  was  running  a  well 
machine,  and  getting  aii  average  of  $6  per  day;  that  he 
7.  EviDE.-;<fB:      bad  uot  been  able  to  do  any  physical  labor 

lo^fpftime.  ginoe  be  was  hurt,  and  had  not  worked  more 
than  six  or  eight  days.  He  also  testified  that  he*  was  not 
able  to  carry  on  business  with  help  until  November,  which 
was  some  nine  months  after  the  injury,  and  that  (quoting 
from  the  testimony)  "averaged  about  five  dollars  a  day 
with  my  well  machine.  I  don't  know  how  much  I  myself 
earned.  Since  I  am  hurt,  I  earn  the  difference  that  I  have 
to  give  to  the  extra  man.  I  hire  part, at  a  dollar,  and  part 
at  a  dollar  and  fifty."  Plaintiff's  wife  testified  that  he 
had  not  been  able  to  work  since  he  received  his  injuries. 
Surely  there  was  sufficient  evidence  to  take  the  case  to  the 
jury  on  the  question  of  plaintiff's  loss  of  time.  As  sup- 
porting  this  conclusion,  see  Kendall  v*  City^  78  Iowa,  24I. 
There  is  no  prejudicial  error  in  the  record,  and  the 
judgment  is  APPiRMBD. 
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Oharlks  J.  Newcohb,  Appellant,  v.  The  Ogdbn  Plow 
OouPASTTj  Mbbchants'  Natiohal  Bank  of  Oedab  Rapids^ 
Iowa,  ahd  O.  D.  Habbison. 

Land  Contract:     kbyooation.     A  contract  for  the  purchase  of  real 

1  property  entered  into  between  plaintiff,  the  owner  of  the 
Iiropertj  and  also  the  liolder  of  a  certificate  of  sale  thereto, 
whereby  plaintiff  is  to  acquire  fall  title  fr<xn  the  other  par- 
ties, is  reroked  by  the  transfer  of  the  certificate  of  sale  to 
another  who  acquires  a  deed  thereunder,  the  consideration  for 
which  is  claimed  by  the  owner,  and  may  be  cancelled  at  t)i  * 
suit  of  the  plaintiff. 

Same:     liabilfty  of  vendee.     Where  the  vendor  by  his  own  act, 

2  though  indirectly,  places  it  beyond  his  power  to  pass  title- 
according  to  his  contract,  the  vendee  is  not  liable  for  the  pur- 
chase price  though  in  default  in  the  payment  of  taxes. 

Appeal  from  Cedar  Itapids  Superior  Court — Hon.  T.  M^^ 
GiBBBSoir,  Judge. 

Fbiday,  May  22,  190a 

Action  to  secure  the  cancellation  of  a  contract  between^ 
the  plaintiff  and  defendants  the  Ogden  Plow  Company  and 
the  Merchants'  National  Bank  for  the  sale  by  the  plow 
company  to  plaintiff  of  certain  real  estate  belonging  to 
the  plow  company,  on  which  the  bank  held  a  certificate  of 
purchase  at  execution  sale  on  an  indebtedness  due  to  it 
from  the  plow  company*  Plaintiff  also  asked  cancellation 
of  a  note  given  to  the  plow  company  for  the  purchase  price 
of  the- premises,  and  a  mortgage  upon  other  property  se- 
curing payment  thereof,  and  that  the  mortgage  be  satis- 
fied of  record.  The  plow  company,  by  cross-petition,, 
asked  judgment  for  damages  against  the  bank  for  having 
transferred  its  certificate  of  purchase  to  defendant  Har* 
risen,  thereby  depriving  the  plow  company  of  its  right  to 
redeem  the  property  in  pursuance  of  the  agreement  entered 
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into  between  the  plaintiff,  the  plow  company,  and  th^ 
bank,  and  praying  that  in  the  event  it  shall  be  found  that 
the  right  of  the  plow  company  to  redeem  said  property 
from  the  bank  and  from  said  Harrison  has  been  cut  off  by 
transfer  of  the  certificate  by  the  bank  to  said  Harrison^ 
and  by  the  acquisition  of  a  title  to  the  property  by  said 
Harrison  under  the  sheriff's  deed,  free  from  the  right  of 
the  plow  company  to  make  redemption  in  pursuance  of 
the  contract^  so  that  the  contract  for  the  sale  of  the  prop* 
erty  to  plaintiff  cannot  be  specifically  performed,  judgment 
be  rendered  in  favor  of  the  plow  company  and  against  the 
bank  for  the  value  of  the  property,  less  the  amount  due 
from  the  plow  company  to  the  bank.  The  trial  court  held 
that  Harrison  and  his  grantees  took  title  to  the  property 
free  from  any  right  of  the  plow  company  to  make  redemp- 
tion, ahd  rendered  judgment  in  favor  of  the  plow  comjMiny 
against  the  bank  for  $1,820.50,  as  loss  and  damage  aoeru-* 
ing  to  the  plow  company  by  reason  of  the  failure  of  the 
bank  to  properly  care  for  and  protect  securities  placed 
with  said  bank  to  secure  the  indebtedness  of  the  plow 
company,  to  wit,  the  contract  of  sale  above  referred  to  of 
the  plow  company  to  plaintiff,  and  the  certificate  of  pur- 
chase wpon  execution  sale  of  said  property,  and  further 
found  that  plaintiff  was  not  entitled  to  the  relief  praye^l 
for  in  his  petition.     Plaintiff  appeals. — Beversed. 

W.  L,  Criaaman  and  J.  A.  Reed  for  appellant 

C.  S.  Smith  and  Deacon  <&  Good  for  appellee  Ogdeii 
Plow  Oompany. 

MoOlain,  J. — The  contract  between  the  three  parties^ 
the  plaintiff,  the  plow  company,  and  the  bank,  provided 
for  the  conveyance  by  the  plow  company  to  plaintiiff  of  the 
premises  in  controversy,  for  a  consideration  of  |8,200, 
payable  in  certain  installments,  with  the  condition  th^t, 
in  the  event  of  default  on  the  part  of  plaintiff  to.niako 
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any  of  the  payments  specified  in  the  contract,  either  ihe 
plow  company  or  the  bank  might  declare  thecontraot  for- 
feited, and  the  plaintiff  should  have  no  right  to  recover  back 
any  payments  made,  the  same  to  be  treated  as  and  for  rent 
for  said  premises,  the  effect  of  sucb  failure  being  to  make 
the  contract  a  lease;  and,  as  between  the  plow  company 
and  the  bank,  it  was  agreed  that  the  bank  should  continue  to 
hold  its  certificate  of  purchase  of  the  property  on  executor's 
sale  against  the  plow  company,  or  a  deed  which  it  might  take 
for  the  property  in  pursuance  of  the  certificate  of  purchase, 
as  security  for  the  indebtedness  of  the  plow  company  to  it,  so 
long  as  the  payments  specified  in  plaintiff's  contract  of 
purchase  were  made  in  accordance  with  the  terms  of  such 
contract,  which  was  thereby  assigned  to  the  bank,  with 
the  provision  that  the  payments  specified  therein  dhould 
be  made  to  it.  The  note  given  by  plaintiff  to  the  plow 
coHi^pany  for  the  purchase  price  specified  in  the  contract 
was  also  assigned  to  the  bank,  and  with  it  the  mortgage 
upon  other  property  of  plaintiff  to  secure  the  payment  of 
such  note.  It  appears  that  plaintiff  made  some  payments 
under  the  contract  to  the  bank,  and  that,  under  the  pro- 
visions of  the  contract,  he  has  no  right  to  recover  from  the 
plow  company  any  sums  of  money  thus  paid,  and,  on  the 
other  hand,  that  if  the  plow  company  has  no.  longer  any 
right  of  action  against  the  plaintiff,  to  compel  him  to  pay 
the  remainder  of  the  purchase  price  stipulated  for  in  the 
contract,  then  the  contract  and  the  note  and  mortgage 
should  be  canceled,  as  prayed  by  plaintiff. 

The  sole  question  to  be  determined,  therefore,  is 
whether  the  right  of  the  plow  company  to  enforce  payment 
of  the  balance  of  the  purchase  price,  as  against  plaintiff, 
i;  j^jom  con-  has  been  in  any  way  lost  or  extinguished, 
caaon  of.  Counsel  for  the  plow  company  do  not  ques- 
tion the  correctness  of  the  proposition  advanced  by  coun- 
sel for  plaintiff,  that  only  the  plow  company  or  the  bank 
could  take  advantage  of  the  provision  in  the  contract  for 
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forfeiture,  and  that  if  a  forfeiture  has  not  been  declared^ 
or  has  not  resulted  from  any  act  of  the  plow  company  or  the 
bank,  then  the  plaintiff  remains  liable  under  his  contract; 
apd,  on  the  other  hand,  the  proposition  is  not  controverted^ 
that  if,  without  the  fault  of  the  plaintiff,  the  plow  com  - 
pany  and  the  bank  have  become  unable  to  carry  out  the 
contract  to  convey  the  premises  on  payment  of  the  balance 
of  the  purchase  price  by  the  plaintiff,  then  there  can  be 
no  recovery,  as  against  the  plaintiff,  of  the  unpaid  por- 
tion of  the  purchase  price.  Counsel  for  plaintiff  insist 
that  by  the  action  of  the  bank  in  transferring  the  sheriff^s 
certificate  on  the  property  to  Harrison,  and  the  acquisition 
by  Harrison  of  title  to  the  property  by  a  sheriff's  deed 
issiie^  on  the  maturity  of  this  certificate,  it  has  become 
impossible  for  the  bank  and  the  plow  company  to  perform 
the  contract,  and  therefore  that  it  is  no  longer  binding 
upon  plaintiff.  One  contention  for  the  plow  company  is 
that  before  Harrison  took  an  assignment  of  the  sheriff's 
certificate  from  the  bank,  he  had  already  acquired  a  tax 
title  to  the  premises  under  a  sale  for  taxes  which  the 
plaintiff  had  agreed  to  pay,  and  that  the  inability  of  the 
plow  company  and  the  bank  to  make  conveyance  is  due 
to  plaintiff's  own  fault  in  failing  to  pay  such  taxes.  How- 
ever this  may  be,  it  appears  that  the  bank  did  actually 
transfer  its  sheriff's  certificate  on  the  property  to  Harrison 
for  a  consideration  of  some  $1,800,  and  that  the  plow  com- 
pany has  claimed  the  benefit  of  this  consideration,  so  that 
it  has  recognized  the  fact  that  the  power  of  the  bank  and 
the  plow  company  to  make  conveyance  under  the  contract 
above  referred  to  was  materially  impaired  by  the  act  of 
the  bank  in  transferring  such  certificate.  It  dpes  not  fol- 
low that  if  no  such  transfer  had  been  made,  and  Harrison 
had  not  secured  a  sheriff's  deed,  he  would  have  been  able 
ta  maintain  his  title  to  the  premises  as  against  any  claim 
of  plaintiff.  The  act  of  the  bank  in  transferring  the 
sheriff's  certificate,  and  of  the  plow  company  in  insisting 
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upon  the  benefit  of  such  transfer,  certainly  operated  as  a 
revocation  of  the  contract  to  convey  to  plaintiff;  and 
neither  of  these  parties  can  now  say  that  they  are  ready 
and  able  to  perform  the  contract,  and  that  plaintiff  it 
liable  for  the  balance  of  the  purchase  money. 

The  contention  of  counsel  for  the  plow  company  that 
its  judgment  against  the  bank  was  only  for  the  value  of 
the  property,  of  which  it  was  deprived  by  the  act  of  the 
3.  BAMEi  lia-      bank  in  not  continuing  to  hold  such  property 
vendee.         as  security,  subject  to  the  plow  company's 
right  of  redemption,  and  therefore  that,  while  plaintiff  is 
entitled  to  credit  to  that  extent  on  the  purchase  price  of 
the  property,  as  provided  for  in  the  contract,  he  remains 
liable  for  the  unsatisfied  balance  to  the  extent  of.  some 
^500,  is  manifestly  unsound.      It  assumes  that  plaintiff 
may  be  compelled  to  pay  the   full    purchaae   price  of 
this  property,  without  any  possibility  of  securing  title 
thereto.     Title  has  irrevocably  passed  from  the  plow  com- 
pany and  the  bank,  and   that  too,  as   we  have  seen,  by 
reason  of  the  act  of  the  bank  itself,  and  not  merely 
through  failure  of  the  plaintiff  to  redeem  from  sales  for 
taxes  which  he  was  under  obligation  to  pay.     In  order  to 
avail  itself  of  the  claim  that  the  inability  to  make  title 
under  the  contract  was  due  to  plaintifl's  default  in  pay- 
ment of  taxes,  the  plow  company  should  show  that  through 
such  default  alone  did  an  adverse  title  accrue  to  Harrison. 
This  it  did  not  and  could  not  do. 

We  reach  the  conclusion  that  by  the  act  of  the  bank 
in  parting  with  the  sheriff's  certificate,  under  whiefa  it 
held  the  property  as  security  for  the  plow  company,  and 
the  act  of  the  plow  company  in  insisting  upon  and  recov- 
ering for  its  own  advantage  the  consideration  received  by 
the  bank  for  such  conveyance,  the  plow  company  has  be- 
come completely  estopped  from  collecting  any  unpaid  por- 
tion of  the  consideration  provided  for  in  the  contract  with 
plaintiff,    and   represented  by   the   note   with   mortgage 
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security,  as  already  described,  and  that  the  contract,  the 
note,  and  the  mortgage  should  be  canceled  and  declared 
no  longer  of  any  validity,  and,  further,  that  plaintiff  is 
entitled  to  have  the  mortgage  satisfied  of  record  in  the 
county  where  the  property  is  situated  on  which  such 
mortgage  was  given.  Plaintiff  can  have  such  a  decree  in 
this  court,  at  his  election,  or  he  may  have  the  case  re- 
manded to  the  lower  court  for  a  proper  decree. — Reversed. 


J.  M.  Kilmer,  Appellant,  v.  D.  W.  Gallahbr. 

Attachment,     aotiononbond:     taxation  of  aTTORNBY's  fees.  In 

1  an  action  on  an  attachment  bond,  the  taxation  of  attorney's 
fees  is  limited  by  Code,  section  8887,  to  feet  earned  at  the  time 
jndgmeiit  is  rendered  in  the  district  court ;  neither  the  district 
nor  the  appellate  court  has  any  authority  to  tax  fees  for  the 
prosecution  of  an  ap];)eal.  • 

Same.       In  an  action  on  an  attachment  bond  defendant   recovered 

2  a  verdict  which  never  went  to  Judgment  by  reason  of  an  un- 
authorized settlement  made  by  one  of  his  attorneys.  On  a 
retrial  ^  the  case,  after  reversal .  on  appeal,  the  trial  court 
refused  to  allow  attorney's  fees  for  services  on  the  first  trial 
as  i>art  of  the  damages  on  the  attachment  bond.  Held,  not  an 
improper  exercise  of  the- trial  court's  discretion. 

Appeal  from  Harrison  District  CourL — Hon.  N.  W.  Macy, 

Judge. 

Friday,  May  22,  1908. 

The  plaintiff  sued  on  a  note  and  attached  the  defend- 
ant's property.  The  defendant  counterclaimed  on  the 
bond  and  recovered  a  judgment  thereon  against  the  plain- 
tiff. Both  parties  appeaL  The  plaintiff  will  be  termed 
the  appellant — AMrmed. 

No  appearance  for  appellant. 

H.  L.  Robertson^  W.  H.  Killpack  and  Bolter  dh 
'if<>^/.er  for  appellee. 
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Sqbrwin,  J. — The  appellant  has  filed  no  argument,  and 
his  appeal  is  therefore  dismissed.  This  case  has  been 
twice  tried  in  the  district  court,  and  this  is  the  second  ap 
peal  to  this  court  The  first  trial  below  resulted  in  a  verdict 
for  the  defendant,  but,  before  a  judgment  was  rendered 
thereon,  one  of  the  defendant's  counsel  agreed  to  a  settle* 
ment  of  the  case  whereby  a  judgment  waa  rendered  against 
the  defendant  on  the  note,  and  against  the  plaintiff  for 
an  attorney's  fee  of  $76.  The  settlement  was  held  invalid 
by  this  court  (see  Kilmer  v.  Oallaher^  112  Iowa,  688),  and 
upon  a  retrial  of  the  case  in  the  district  court  the  defend* 
ant  was  allowed  an  attorney's  fee  of  $150,  but  the  court 
credited  thereon  the  $75  paid  to  the  defendant's  attorneys 
under  the  former  judgment  Section  8887  of  the  Oode  is 
I.  attachmbnt;  the  only  statute  we  have  permitting  the 
bond:  auor-    taxation  of  an  attorney's  fee  as  a  part  of  the 

ney  fees:  tax- 

ation  of.        costs  which  may  be  recovered  in  a  suit  on  an 
attachment  bond,  and  without  this  statute  no  such  fee 
could  be  allowed*     Vorse  v.  Philipps^  87  Iowa,  428.    That 
such  fee,  when  allowed,  is  to  be  taxed  as  a  part  of  the 
costs,  is  held  in  Weller  v.  Hawes^  49  Iowa,  45;  Union  Met* 
oantile  Co.  v.  Chandler^  90  Iowa,  650.    The  only  authority 
given  the  district  court  by  this  statute  is  to  allow  a  rea- 
sonable fee  for  the  prosecution  of  the  action  in  that  court 
It  does  not  permit  the  court  to  allow  an  additional  amount 
for  the  prosecution  of,  or  defense  to  an  appeal  to  this 
court,  because  to  so  hold  would  give  that  court  the  power 
to  determine  what  costs  on  appeal  should  be  paid  by  either 
party,  which  is  a  matter  exclusively  within  the  jurisdic- 
tion of  this  court,  except  where  otherwise  provided  by 
law.     Furthermore,  the  language  of  the  statute  clearly 
shows  that  the  allowance  is  to  be  limited  to  the  fee  earned 
at  the  time  final  judgment  is  rendered  in   the   district 
court,  for  it  is  a  part  of  the  costs  which  follow  the  trial 
and  determination  there  that  the  attachment  wfts  wrong « 
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fully  sued  out.  This  being  true,  the  district  court  prop- 
erly refused  to  allow  the  appoUee  an  attorney's  fee  for  the 
prosecution  of  the  former  appeal.  Nor  does  the  statute 
under  consideration  authorize  this  court  to  allow  a  fee  for 
the  trial  of  such  cases  here,  and  no  case  has  been  called  to 
our  attention  which  holds  that  we  have  such  power. 

On  the  last  trial  of  the  case  the  court  refused  to  allow 
the  defendant  an  attorney's  fee  for  the  first  trial,  and  of 
this  complaint  is  made.  We  are  not  disposed,  however, 
to  interfere  with  this  ruling.  The  law*  pro- 
vides that  the  attorney's  fee  shall  be  fixed  by 
the  court,  and  that  it  shall  be  reasonable.  It  cannot  be 
said  that  the  language  used  compels  the  court  to  tax  any 
fee  which  the  testimony  may  show  to  be  reasonable,  re- 
gardless of  its  own  conception  of  such  reasonableness  after 
having  heard  the  case  tried,  because  such  a  construction 
would  deprive  the  court  of  all  discretion  in  the  matter^ 
while  the  statute  itself  manifestly  intends  to  give  suelk 
discretion.  Upon  the  original  trial  the  defendant  obtained 
a  judgment  against  the  plaintiff,  the  benefit  of  which  he 
lost  through  the  action  of  one  of  his  attorneys,  and  with- 
out any  fraud  or  collusion  on  the  part  of  the  plaintili. 
The  second  trial  resulted  from  that  action,  and  it  would 
be  a  manifest  injustice  to  compel  the  plaintiff  to  pay  for 
the  services  of  an  attorney  which  were  rendered  entirely 
useless  without  fault  on  his  part-*  What  we  have  said  on 
the  last  point  applies  also  to  the  contention  that  the  $ik> 
paid  to  the  defendant's  attorneys  under  the  settlement, 
should  not  be  credited  on  the  amount  allowed  on  the  last 
trial.  The  money  was  paid  in  pursuance  of  a  settlement 
which  the  plaintiff  might  well  presume  the  defendant's 
attorneys  had  authority  to  make.  The  settlement  and  the 
judgment  rendered  thereon  were  repudiated  by  the  de- 
fendant, and  shown  tb  be  without  his  authority,  but  the 
money  paid  to  the  attorneys  they  still  retain;  and  surely. 
Vol.  120  Iowa.— 37. 
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when  he  asks  that  he  be  allowed  compensation  for  those 
attorneys,  it  is  but  just  that  the  amount  already  paid  to 
them  for  their  services  to  him  be  deducted  from  the 
amount  so  allowed. 

The  defendant's  motion  for  an  allowance  on  this  ap- 
peal is  disposed  of  by  what  has  already  been  said,  and 
must  be  overruled.  The  motion  for  damages  under  sec« 
tion  4141  of  the  Oode  is  sustained,  and  the  amount  thereof 
fixed  at  $16. 

The  judgment  is  affirmed. 


ii^  578       J.  H.  EiBOHBB,  Appellee,  v.  The  Inoobpobatbd  Town  op 
1^  680  Labohwood,  Appellant. 

|120    678 
f  125  904 

|fi25j20  Streets:  btedbnob  of.  In  an  action  for  injuries  snatained  by 
I ^^^678  ^  reason  of  a  defective  sidewalk,  it  is  suffloient  to  show  that  the 
"^29^1  ^j^y  YisA  been  used  by  the  town  for  many  years  as  a  public 
1^  678  thoroughfare  and  that  the  town  had  assumed  and  exercised 
control  over  it,  to  fix  its  character  as  a  public  street. 

Pain  and  Suffering:     PiSADiNaB:    bvidbmob.     In  an  action  for  an 

2     injury  caused  by  a  defective  sidewalk,  the  plaintiff,  under  a 

general  allegation  that  by  reason  of  the  injury  he  suffered 

great  bodily  pain,  may  show  that  his  kidneys  had  become 

somewhat  affected  by  his  confinement. 

Special  Damages.      Special  damages  are  such  as  do  not  ordinarily 
8     result  from  a  given  cause,  and  to  be  recovered  must  be  pleaded. 

Evidence:     afflioation  or:     inbtbuction.     Where  evidence  is  ad< 
4     missible  for  a  certain  purpose,  the  fact  that  the  court  in  the 
absence  of  a  request  does  not  limit  its  application  by  an  in- 
stnction,  is  not  prejudicial  error. 

Permanent  Disability:  xvidbngb  :  iNSTBuanoN.  In  an  action  for 
6  injuries  arising  from  a  defective  sidewalk,  the  plaintiff  alleged 
that  the  injuries  were  permanent  and  was  permitted  to  show 
his  expectancy  of  life  on  the  statement  of  counsel  that  no  claim 
for  permanent  injury  was  made  but  that  the  evidence  was 
offered  to  show  that  plaintiff  would  probably  outlive  his  dis- 
abled condition.  Held^  error  to  submit  the  question  of  plain* 
tiff's  permanent  disability,  and  that  the  error  was  not  waivtd 
by  failure  to  request  an  instruction. 
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Appeal  from  Lyon  District  Court. — Hon.  Wm.  Hutchinson, 

Judge. 

Friday,  May  22,  190a 

AonoN  for  damages  on  account  of  a  personal  injury 
occasioned,  as  alleged,  by  a  defective  sidewalk.  There  was 
a  jury  trial,  verdict  and  judgment  in  favor  of  plaintiff, 
and  defendant  appeals. — Reversed. 

E.  Y.  G^re^nZea/*  for  appellant. 

Parsons  cfe  Biniker  for  appellee. 

BiSBOP,  0.  J. — To  prove  that  the  way  upon  which  the 
sidewalk  in  question  was  located  was  a  public  street,  the 
plaintiff  offered  in  evidence  the  county  records  showing 
t.  STREBT8:evi-  the  location  of  a  county  road  along  the  line 
dence  of.       ^f  g^^jj  g^j^e^  ^s  alleged ;  also  the  oral  testi- 
mony of  several  long-time  residents  of  the  town  to  the  effect 
that  the  way  had  been  open,  worked,  and  used  as  a  public 
street  for  many  years.     Ihis  evidence  was  objected  to  by 
the  defendant,  and  it  seems  to  be  the  contention  of  coun- 
sel that,  because  the  existence  of  the  street  was  denied  in 
the  answer,  the  plaintiff  was  bound  to  prove  the  fact  in 
all  strictness, — even  as  the  town  might  be  bound  to  prove 
the  same  to  establish  authority  over  or  title  thereto.     We 
do  not  understand  that  this  is  required.     It  is  true  that, 
to  hold  the  defendant  liable,  it  must  be  made  to  appear 
that  the  accident  complained  of  happened  upon  a  public 
street  or  highway  within  the  corporate  limits  of  the  town. 
But  it  need  not  appear  that  all  the  formalities  incident  to 
laying  out  a  street  or  highway,  or  incident  to  the  dedica- 
tion and  acceptance  thereof,  have  been  complied   with 
according  to  the  letter  and  spirit  of  the  law  relating  to 
ftuch  subjects.     It  is  enough  if  it  appears  that  the  stretch 
of  ground  was  open,  and  used  as  a  streeft,  and  that  the 
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town  had  recognized  it  as  such,  and  had  assumed  and  ex- 
ercised control  over  the  same.  The  right  of  the  town  so 
to  do  might  be  defeated  in  a  proceeding  brought  for  that 
purpose;  but  while  it  continues  to  hold  out  the  way  as  a 
public  thoroughfare,  it  cannot  escape  liability  because 
forsooth  its  right  so  to  do  is  an  imperfect  one,  or,  for  that 
matter,  having  no  tangible  support  in  point  of  fact 
Sha^monv.  lama  City^  74  Iowa,  28.  The  record  here 
shows  that  the  way  had  been  used  as  a  county  road  before 
the  town  was  incorporated,  and  that  it  was  thereafter 
used  generally  as  a  street;  that  for  years  the  town  had 
exercised  control  over  the  same,  and  the  sidewalks  located 
thereon.  Such  being  the  facts,  the  trial  court  committed 
no  error  by  receiving  the  evidence  offered,  and  by  holding 
that  for  the  purposes  of  this  action  the  existence  of  a 
public  street  was  suflSciently  shown,  and  might  be  accepted 
by  the  jury  as  a  fact  established  in  the  case.  The  cases 
cited  and  relied  upon  by  counsel  for  appellant,  notably 
the  case  of  McBurney  v.  Graves^  66  Iowa,  314,  are  not  in 
point.  n  each  of  such  cases  the  right  of  the  public  to  use 
the  way  as  a  street  or  highway  by  reason  of  a  legal  estab- 
lishment thereof  according  to  law  was  directly  the  subject 
of  the  issue. 

IL  The  injury  of  which  plaintiff  complains  in  his 
petition  is  that  in  the  fall  occasioned  by  the  defective 
sidewalk  his  right  leg  was  broken.  As  a  witness  plaintiff 
a.  PAiNandsuf-  testified  that  his  previous  health  had  been 
ing^cwdcnce.  good;  also  that  as  a  result  of  the  accident  he 
was  confined  to  the  house  for  a  period  of  eight  weeks. 
Thereupon  he  was  allowed  to  testify,  over  the  objection 
of  defendant,  that  his  kidneys  had  become  somewhat 
affected  by  the  inactivity  incident  to  his  confinement 
This  is  complained  of  as  error.  It  is  the  contention  of 
counsel  for  appellant  that  no  such  injury,  or  of  damage 
flowing  therefrom,  is  alleged  in  the  petition, and  that,  there- 
fore, proof  of  the  same  was  improperly  admitted.     Pre- 
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▼ions  to  the  admission  of  the  testimony  thus  complained 
of  the  physician  who  had  attended  plaintiff  was  permitted 
to  testify  without  objection  that  a  temporary  derangement 
of  the  kidneys  frequently  resulted  from  the  confinement 
due  to  a  broken  leg.  The  testimony  of  the  plaintiff,  of  which 
complaint  is  made,  amounted  to  nothing  more  nor  less 
than  that  such  temporary  derangement  had  obtained  in 
his  case.  It  may  be  said,  therefore,  that  it  was  one  of  the 
attending  results  directly  occasioned  by  the  accident,  and 
which  simply  augmented  the  inconvenience  and  suffering 
plaintiff  was  called  upon  to  endure.  Such  being  the  con- 
ditions presented,  we  think  the  evidence  was  properly 
admitted.  The  averment  of  the  petition  is  that  by  reason 
of  the  injury  to  his  leg  plaintiff  endured  great  pain  and 
•  bodily  suffering.  This  is  a  broad  allegation,  and  we  see 
no  reason  for  confining  the  proof  under  it  to  the  pain 
suffered  at  the  immediate  point  of  the  break  in  the  bone 
of  the  leg.  On  the  other  hand,  we  think  that  any  bodily 
disorder  giving  rise  to  pain  and  suffering  or  physical 
inconvenience,  which  can  be  directly  traced  to  the  primary 
injury  as  a  natural,  proximate,  and  general  result  thereof, 
is  competent  evidence  to  go  to  the  jury  under  the  issue  as 
here  tendered  by  plaintiff.  That  pain  and  suffering  consti- 
tute an  element  of  compensatory  damages  has  never  been 
doubted,  and  such  need  not  be  specially  all  »ged.  Reddin 
V.  OateSj  62  Iowa,  210:  Oronan  v.  Kukkuck^  69  Iowa,  18. 
It  would  be  going  too  far,  as  we  think,  and  altogether  un- 
necessary,  to  require  plaintiff  to  allege  in  detail  the  name 
of  each  organ  or  part  of  the  body  to  which  the  pain  and 
suffering  proceeding  primarily  from  the  broken  leg  ex- 
tended, and,  as  related  to  each,  the  extent  of  such  pain 
and  suffering.  It  is  true,  as  contended  for  by  appellant, 
that  special  damages  cannot  be  recovered  unless  specially 
alleged.  But  it  would  amount  to  a  perversive  use  of  terms 
to  say  that  damages  can  be  classed  as  special  which  ordin- 
arily, although  perhaps  not  inevitably,  follow  from  a  given 
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cause.  Special  damages  are  such  as  do  not  ordinarily  or 
generally  result  from  a  given  cause.  They  are  extraor- 
dinary  in  character  in  the  sense  that  they  follow  as  the 
s.  sraciALdmm-  natural  result  of  the  intervention  of  some 
•8^  condition  or  circumstance  out  of  the  ordinary^ 

and  therefore  not  generally  to  be  expected.  Where  dam- 
ages so  resulting  are  sought  to  be  recovered,  they  should 
be  specially  pleaded.  Such  is  the  holding  of  the  cases 
cited  and  relied  upon  by  counsel  for  appellant. 

IIL  The  injury  complained  of  was  caused  .by  the 
slipping  or  giving  way  of  a  loose  and  broken  board  in  the 
sidewalk.  As  a  witness  upon  the  stand,  plaintiff  was 
4.  bvidbncb:  allowed  to  testify,  over  the  objection  of 
iiSrwtiwtt.  *  defendant,  in  respect  to  the  condition  of  the 
walk  for  twenty  or  thirty  feet  distant  on  each  side  of  the 
point  where  the  accident  is  alleged  to  have  occurred. 
Such  evidence  was  competent  as  bearing  upon  the  question 
of  knowledge  on  the  part  of  defendant  of  the  condition  of 
the  walk  at  the  point  of  the  accident.  Armstrong  v.  Aek- 
leyy  71  Iowa,  76;  McConnell  v.  Oaage^  80  Iowa,  298;  Smith 
V.  DeB  MoineSy  84  Iowa,  686.  But  it  was  competent  for 
no  other  purpose.  The  evidence  was  admitted  generally, 
and  the  court  did  not  at  the  time  or  thereafter  in  any  way 
direct  the  jury  respecting  the  purpose  for  which  the  same 
was  admitted,  or  limit  the  application  thereof  to  the  ques* 
tion  to  which  alone  it  was  relevant.  This  should  have 
been  done  had  a  request  been  made  therefor.  *  But^  no 
such  request  having  been  made,  and  the  evidence  being 
competent  for  one  purpose,  the  appellant  is  in  no  position 
to  complain. 

IV.     It  is  alleged  in  the   petition   that  the  injuries 

sustained  by  plaintiff  are  permanent  in  character.    During 

the  trial  plaintiff  offered  in  evidence  the  American  Life 

PERMANENT   ^ablcs,  showiug  his  expectancy  of  life  to  be 

c^enJ^'in-  a^out  thirty  years.     Such  offer  was  objected 

rtnictioti.       ^^  ^y  defendant  on  the  ground  that  there  was 
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no  proof  that  the  injury  complained  of  was  permanent  io 
character.     Thereupon  counsel  for  plaintiff  stated  to  the 
court,  in  substance,  that  no  claim  was  made  that  the  proof 
showed  a  permanent  injury;  that  the  testimony  did  dis* 
ciode,  however,  that  the  disability  of  plaintiff  would  con- 
tinue for  some  time  yet  to  come,  and  that  the  table  wai 
offered  for  the  sole  purpose  of  proving  that  he  would  prob- 
ably  live  beyond  such  period  of  disability.      Thereupon 
the  objection  was  overruled,  and  the  evidence  admitted.  • 
Of  this,  considered  by  itself,  we  think  defendant  has  no 
reasonable  grounds  for  complaint.      But  thereby  counsel 
for  defendant  was  led  to  believe  that  no  question  of  per- 
manent disability  would  be  submitted  to  the  jury,  and  it 
is  fair  to  presume  that  in  presenting  his  evidence  and 
argument  no  attention  was  paid  to  the  issue  of  permanent 
disability  as  made  by  the  pleadings.    It  appears,  however, 
that  in  the  statement  of  the  case  and  in  the  nineteenth 
instruction  the  court  directly  submitted  the  question  of 
permanency  of  the  injury  to  the  jury  fol*  their  considera- 
tion and  verdict.     Such,  we  assume,  wa3  the  result  of 
oversight,  but  that  it  was  prejudicial  error  is  too  plain  for 
argument.     And  it  is  no  answer  to  say  that  counsel  for 
defendant  should  have  requested  an  instruction  upon  the 
subject.  Under  the  circumstances  he  could  not  well  be  held 
to  expect  that  such  issue  would  be  submitted  to  the  jury. 

V.  We  think  that  the  requests  made  for  instructions, 
as  far  as  they  correctly  state  propositions  of  law  applic- 
able to  the  case,  were  embodied  in  the  charge  of  the  court. 
There  was  no  error,  therefore,  in  refusing  the  same.  Other 
errors  assigned  need  not  be  noticed,  as  the  questions  in* 
volved  are  not  likely  to  again  arise  upon  a  retrial  of  the  case. 

For  the  error  pointed  out  in  the  fourth  subdivision  of  . 
this  opinion,   the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  triaL — Rbversed. 
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IS  -  S62  Greambrt  Paokaob  Manufacturing  OoMPANYy  Appellant, 
V.  Benton  County  Creamery  Company,  Chester  A. 
Hodge  and  L.  C.  £ogleston. 

Sales:      delay  in  furnishing  machinery:      speculative  damages, 

1  Mere  delay  in  furnishing  machinery  which  does  not  interrupt 
an  established  business  will  not  sustain  an  action  for  damages 
for  loss  of  patronage. 

Breach  of    Warranty:      Excuses   For;     Evidence.     Where  one  in- 

2  stalls  an  ice  plant  in  a  creamery  building  under  a  rout i  act  of 
wairanty,  with  a  knowledge  of  the  size  and  character  of  the 
building,  to  be  accepted  by  the  purchaser  upon  completion  and 
trial  if  satisfactory  to  him,  a  breach  of  the  warranty  is  not 
excused  by  reason  of  any  claimed  defect  in  the  construction  of 
the  building. 

Failure  of   Warranty:     aooeftanob:     svidsnob.     Evidence  in  an 

3  action  to  recover  the  price  of  an  ice  plant  installed  in  a 
creamery  building  under  a  contract  of  warranty  providing  for 
a  trial,  and  if  fojand  to  comply  with  the  warranty  the  pur- 
chaser should  accept  it,  is  considered  and  held  to  show  failure 
of  tlie  warranty  and  that  the  plant  was  never  accepted. 

Construction  of  the  Word  "Receipts."     In  an  indorsement  on  a 

4  contract  for  the  purchase  of  machinery  it  was  provided  that 
the  purchasar  should  reserve  a  certain  amount  from  the  *  *  daily 
receipts"  of  the  business  and  remit  the  balance  to  apply  on 
the  purchase  price  of  the  machinery.  Held,  that  the  word 
*' receipts"  meant  the  gross  receipts  of  the  business. 

Appeal  from  Benton  District  Court.  —Hon,  Q.    W.   Burn- 
ham,  Judge. 

Friday,  May  22,  1903. 
Action  for  purchase  price  of  machinery  contracted 
for,  and  the  establishment  of  a  mechanic's  lien.  The 
answer  put  in  issue  the  allegations  of  the  petition,  and 
plealed  a  counterclaim.  A  balance  of  $610.50  was  found 
due  plaintiflf,  and  a  decree  entered  accordingly.  Both 
T)artif*s  appeal,  that  of  plaintiff  being  first  perfected. — 
Jlodi/ied. 
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e/.  T.  Sullivan  for  appellant. 

Oilchrist^   Whipple  <&  Brown  for  appellees. 

Ladd,  J.— Prior  to  March  4,  1899,  the   Benton  County 
•Creamery  Company,  a  copartnership  compofled  of  Chester 
A.  Hodge  and  L.  C.  Egvileston,  was  engaged  in  establishing 
a  creamery  at  Vinton.     A  building  for  that  purpose  was 
nearly  completed.     A  canvass  had  been  made,  and  oral 
agreerjents  entered  into  with  farmers,  by  whom  the  milk 
of  ten  or  twelve  hundred  cows  had  been  pledged  on  con- 
dition that,  beginning  May  1st,  it  should  be  taken  at  the 
farms,  and,  after  the  separation* of  the  butter  fat  there- 
from, the  skim  milk  returned,  and  the  expenses  incident 
to  making  the  butter,  shipping,  and  marketing  it  paid,  all 
at  a  cost  to  them  of  four  cents  per  pound,  they  to  receive 
the  balance  obtained  for  the  butter.      To  carry  out  their 
part  of  the  arrangement,  the  defendants  had  employed  a 
.butter  maker  at  $50  per  month,  and  men   with  teams  to 
haul  the  milk  on   various  routes,  all  to  commence    work 
May  1st.     Some  correspondence  had  been  had   with  plain- 
tilf,  and  on   March  4,  1899,  acting  through  an  agent,  Pat- 
tiani,  it  contracted  to  furnish  defendants  an  outfit  for  said 
creamery  for  $1,625,  to  be  shipped  "at  any  time  designated 
by  8e(%)nd  party  after  three  weeks  from  date  thereof  and 
bef  »re  sixty  days  from   date   thereof."     The   agent    was 
fully  informed  of  the  arrangements  detailed,  and  of  the 
ne(H»ssi  y  of  having  the  creamery  ready  for  operation   by 
Mav  1st.     On  the  14th  of  April  the  machinery  for  an  ice 
plant  was  bought  through  the  same  agent,  on  the  repre- 
sentation that  the  creamery  outfit  was  ready  for  shipment, 
and  that  the  refrigerator  machinery,  excepts  )me  coils  and 
tanks,  was  also  ready,  and  all  save  these  would  be  placed 
in  a  car  and  forwarded  withiif  forty-eight  hours.     This  is 
denied  by  the  agent,  but  satisfactorily  established  by  other 
evidence.     Had  the  shipment  been  jnade  as  proposed,  the 
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defendants  might  have  opened  their  creamery  on  the  day 
expected,  though  the  ice  plant  might  not  have  been 
entirely  completed  by  that  time.  Instead  of  loading  all 
in  one  car,  the  articles  were  separately  shipped  from  the 
1st  to  the  15th  of  May,  and  plaintiff's  expert  did  not  arrive 
until  May  17th;  From  ten  days  to  two  weeks  are  ordinar- 
ily required  to  place  such  machinery,  and  the  ice  plant 
was  not  in  readiness  for  operation  until  June  5th.  In  the 
meantime  many  of  the  promised  patrons  of  the  creamery,, 
being  relieved  from  their  obligation  by  failure  to  open^ 
on  May  1st  or  within  a  reasonable  time  thereafter,  deliv 
ered  their  milk  to  other  parties;  and  defendant,  instead  of 
receiving  from  ten  to  twenty  thousand  pounds  of  milk  per 
day,  as  the  evidence  tended  to  show  they  would  have  done 
had  the  creamery  been  ready  May  1st,  bad  in  fact  taken 
in  but  five  hundred  pounds.  To  secure  the  return  of  part 
of  their  customers,  even,  they  were  compelled  to  do  the 
work  at  a  greatly  reduced  price.  The  defendants  de- 
manded in  their  counterclaim  the  payment  of  damages . 
owing  to  the  breach  of  the  condition  of  the  contract 
fixing  the  time  of  delivery.  The  objection  interposed  ia 
that  prospective  profits  of  this  character  are  too  uncertain,, 
remote,  and  speculative  to  furnish  a  basis  of  compensation. 
Recovery  of  anticipated  profits  was  generally  denied 
in  the  earlier  decisions.  An  exception  seems  to  have  been 
first  made  in  the  case  of  torts.  Gibson  v.  JPisoher^  68- 
I.  dblat  in  fur-  lowa,  29.  Later  such  profits  were  allowed,. 
chineiy:  spec  whcu  the  objoct  of  the  cotitract,  or  fairly 

ulativedara-         ,  **  1.1.1.  * 

ages.  Within  the  contemplation  of  the  parties,  and 

their  loss  was  the  direct  consequence  of  the  breach. 
Ilirschomv.  Bradley^  117  Iowa,  180;  Rule  v.  McOregor^ 
117  Iowa,  419.  In  the  two  cases  last  cited  the  agreements 
had  for  their  design  profits  to  be  derived  directly  there- 
from. In  others  the  character  of  the  agreement  may  be 
such  as  to  advise  the  parties  of  the  precise  nature  of  the 
loss  likely  to  flow  directly  from  a  failure  to  fulfill,  as  the 
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interraption  of  an  established  buisness,  as  was  pointed  out 
in  the  leading  case  of  Hadley  v.  Bamendale^  9  £xch«  841. 
But  in  others  there  may  be  a  loss  of  prospective  profits,. 
which|  owing  to  the  impossibility  of  ascertaining  whether 
resulting  directly  from  the  failure  to  perform,  or  the  rela- 
tive loss  therefrom  as  compared  with  other  causes,  are 
rejected  by  the  courts  as  a  measure  of  damages,  because 
of  being  too  uncertain  and  conjectural  for  the  practical 
administration  of  justice.  The  chief  difSculty  in  distin- 
guishing between  the  two  latter  classes  is  in  determining 
whether  the  alleged  loss  of  profits  resulted  directly  from 
the  breach  of  the  agreement.  If  it  does,  and  it  was  within 
the  contemplation  of  the  parties,  the  better  opinion  seema 
to  be  that  the  profits  which  would  in  all  reasonable  proba- 
bility have  been  acquired  but  for  such  breach  should  be 
awarded;  otherwise  recovery  is  to  be  denied  unless  some 
other  measure  of  damages,  as  the  reasonable  value  of  the 
use  lost,  is  available. 

Turning  now  to  the  case  at  bar,  it  is  to  be  observed 
that  neither  the  making  of  profits,  nor  providing  the  op- 
portunity to  do  so,  formed  a  part  of  the  contract  No 
doubt,  the  ultimate  purpose  of  all  business  enterprise  is 
the  derivation  of  some  advantage  through  the  investment 
of  labor  or  capital,  or  both;  but,  when  the  manufacturer 
engages  to  supply  machinery  for  a  plant,  it  is  no  part  of 
the  contract  that  a  profitable  business  shall  be  carried  oa 
by  the  machinery  furnished.  If  there  be  delay,  he  may 
be  responsible  for  the  loss  of  the  use,  or  p  )8sibly  for  inter- 
est on  the  investment,  where  there  is  no  rental  valu  ^,  but 
not  for  loss  of  profits  in  the  business  proposed,  which 
necessarily  are  contingent  upon  many  circumstances,  and 
which  might  or  might  not  have  been  made.  Penneypacker 
V.  Jones^  106  Pa,  237,  242;  Mining  Syndicate  v.  Frasei\ 
ISO  D.  S.  611  (9  Sup.  Ot  Rep.  665,  32  L.  Ed.  1031);  How- 
ard V.  StillweLl,  139  D.  S.  199  (11  Sup.  Ot  Rep.  500,  85  I,. 
Ed.  147).     Moreover,  this  enterprise  was  new,  and  exper- 
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ience  had  furnished  no  criterion  by  which  to  estimate  the 
probable  profits.     See  Ooebel  v.  Bought  26  Minn.  262  (2 
N.  W.  Rep.  847);  Cuahing  v.  Seymour,  80  Minn.  805  (15  N 
W.  Rep.  249);  Paola  Oaa  Co.  v.  Paola  Glass  Co.,  56  Kan. 
<514  (44  Pac.  Rep.  621,  54  Am.  St  Rep.  598).     Those  to  be 
derived  by  defendants  from  the  operation  of  the  creamery 
depended  so  largely  upon  its  management,  the  acquire- 
ment and  continuance  of  patronage,  the  conditions  of  the 
butter  market,  and  other  considerations,  that  it  would  be 
exceedingly  difficult,  if  not  utterly  impossible,  to  ascertain 
with  any  degree  of  accuracy  the  fruits  of  the  enterprise 
lost  by  reason  of  the  delays  complained  of.     Even  whero 
the  direct  object  of  a  contract,  it  is  not  easy,  as  was  ob- 
served in   Bu'e  V.   McGregor^  to  fix  upon  a  satisfactory 
estimate.     But  without  further  discussion,  it  is  perhaps 
enough   to   say   that  for  the   mere   delay   in   furnishing 
machinery  which  does  not  interrupt  an  established  busi- 
ness, according  to  the  settled  doctrine  of  this  court,  pros- 
pective profits  cannot  be  allowed   by   way   of  damages. 
Brownwell  v.  Chapman,  84  Iowa,  504;  Novelty  Ironworks 
i\  Oatmeal  Co.,  88  Iowa,  524. 

II.     Under  the  contract  the  plaintiff  was  to  erect  the 
ice  plant  in  **first-class  order''  in  the  creamery,  with  coils 
necessary  "for  the  proper  cooling"  of  four  rooms,  in  each 
of  which  a  tank  was  to  be  placed,  "adapted  in  size  and 
construction  to  aid  in   maintaining  a  uniform  degree  of 
refrigeration,"  and  to  be  well  and  thoroughly  constructed, 
of  suitable  material,  and  "brine- tight."      Upon  the  com- 
pletion of  the  ice  plant,   it  was  further  stipulated   that 
plaintiff  was  "to  operate  it  six  days,  and  in  this  time  to 
produce  the   temperature   agreed   upon";  that  it   would 
*'cool  the  rooms  alone  to  the  temperature  named  in  from 
live  to  six  hours'  run,  and  will  cool  seven  hundred  pounds 
of  butter  introduced  in  the  cooler,  and  one  thousand  five 
iiunilred  pounds  of  cream  run  over  the  Blair  cooler,  in  one 
ami  one-half  hours'  longer  run";  and  that  "if,  upon  com- 
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pletion  of  the  above-mentioned  trial,  the  plant  is  found  to 
fill  in  all  respects  the  terms  of  this  proposit^'on,  the  de- 
fendant shall  thereupon  accept  the  same." 

The  evidence  conclusively  shows  that  the  tanks  were 
not  "brine- tight,"  and  that  a  test  such  as  agreed  upon  wa» 
never  made.  As  constructed,  it  was  incapable  of  cooling 
s.  BRBACHof  the  rooms  within  the  time  specified.  There 
SruswSn  was  but  two-thirds  as  much  coil,  through 
«^<i«cc-  which  the  ammonia  passed,  as  was  necessary 
to  properly  cool  the  brine  in  the  tanks.  The  tanks  were 
not  heavy  enough  material,  nor  snfBciently  supported* 
There  were  many  defective  valves,  and  ammonia  constantly 
leaked  from  the  system.  There  was  constant  dripping 
from  the  tanks,  and  the  atmosphere  in  the  rooms  was 
loaded  with  moisture.  Plaintiff  virtually  concedes  tha^t 
the  plant  did  not  comply  with  the  contract,  and  interposes 
a  series  of  excuses.  It  is  first  contended  that  the  build- 
ing was  not  properly  insulated.  The  evidence  shows  the 
contrary.  Next  it  is  said  that  a  suflBcient  foundation  for 
the  compressor  was  not  provided,  but  plaintiff  failed  to 
furnish  specifications  therefor  as  agreed,  and  its  agent 
approved  that  provided.  Thirdly  it  insisted  that  defend- 
ant prevented  the  construction  of  a  false  ceiling  in  the 
churn  and  cream  rooms.  This  may  be  conceded.  Sucli 
ceiling  was  not  mentioned  in  the  plans.  The  height  of 
the  rooms  was  stated  in  the  contract,  and  the  coils 
through  which  the  ammonia  passed  as  it  expanded  were  to 
be  sufficient  to  maintain  the  temperature  at  fifty-five 
degrees  Fahrenheit  at  the  ceiling  of  the  cream  and  churn 
rooms,  and  thirty-five  degrees  in  the  storage  rooms;  thus 
negativing  all  notion  of  additional  ceilings.  The  false 
ceiling  would  inclose  the  brine  tank,  and  exclude  it  from 
the  air  below,  but  manifestly  would  not  produce  cold. 
That  is  done  by  the  coils  through  which  ammonia  circu- 
lates, and  the  brine  tanks  store  it.  The  erection  of  these 
ceilings  would  merely  reduce  the  air  space  of  the  room. 
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and  help  to  better  confine  and  control  the  cold  air.  But 
the  rooms  as  they  existed  were  to  be  cooled,  and  ceilings 
such  as  were  proposed  were  not  contemplated  in  making 
the  contract  The  suggestion  of  them  was  an  afterthought 
— a  makeshift  conceived  to  counteract  the  results  of  a 
defective  plant. 

But  it  is  argued  that,  notwithstanding  all  this,  the  ice 
plant  was  accepted.  It  is  said  that  defendants  prevented 
the  completion  of  the  plant  The  evidence  fails  to  estab- 
3.  FAiLURBof  ^^®^  *^*^  Hodge  wrote  plantiflf  May  15th, 
ISi^unSc;  reviewing  its  shortcomings,  and  indicating 
evidence.  ^j^^  neccssity  of  an  adjustment  In  response, 
MciNidh,  acting  for  plaintiff^  visited  defendants,  and  was 
plainly  told  that  the  machinery  would  not  be  accepted. 
To  induce  defendants  to  remove  a  part  of  it  from  the  rail- 
road depot,  and  allow  plaintiff  to  erect  the  ice  plant  as 
proposed,  a  change  in  the  method  of  payment  was  agreed 
upon ;  and  McNish  undertook  to  send  Pattiani,  the  sales- 
man, to  aid  in  inducing  the  return  of  the  patrons,  and  to 
adjust  the  damages  defendants  had  suffered  by  reason  of 
plaintiff's  delay  in  shipping  the  property.  True,  McNish, 
while  admitting  that  he  recognized  that  defendants  had 
suffered  damages  because  of  the  delay,  and  that  he  dis> 
cussed  the  amount  which  ought  to  be  allowed,  denies  that 
he  agreed  that  Pattiani  should  make  settlement  Ihe 
clear  weight  of  the  evidence,  however,  is  to  the  contrary, 
and,  further,  that  Pattiani  actually  saw  the  farmers  as 
proposed,  and  negotiated  with  defendants  for  the  settle- 
ment of  their  damages.  With  this  understanding,  the 
creamery  began  operation  June  6th.  It  was  several  days 
thereafter  that  plaintiff's  expert  first  suggested  the  false 
ceiling.  As  previously  indicated,  the  defendants  were 
under  no  obligation  to  permit  its  construction.  The  evi- 
dence leaves  no  doubt  but  that  this  was  the  only  obstacle 
interposed  to  the  completion  of  the  plants  though  some  of 
plaintiff's  witnesses  evidently  construe  refusal  to  allow  its 


May  1908]  Manupacturtng  Oo.  v.  Oreamrry  Co.  591 

^construction  as  preventing  the  plant  from  being  pat  in 
proper  condition.  This  ceiling  was  the  subject  under 
discussion,  and  what  Hodge  said  must  be  construed  with 
Teference  thereto.  When  Pattiani  came,  on  July  22, 
flodge  advised  him  "to  go  ahead  and  do  whatever  was 
necessary  to  make  the  plant  right"  This  was  at  first 
^admitted  by  Pattiani,  but  afterwards  he  was  unable  to 
recollect  it.  Woodring  was  not  allowed  to  meddle  with 
ihe  plant  in  October,  for  the  reason  that  plaintiff's  attorney 
^ad  directed  defendants  to  recognize  no  one  without 
^credentials  as  representing  plaintiff. 

It  is  urged,  however,  that  defendants  have  made  use 
of  the  plant  as  their  own.  It  was  in  pursuance  of  the 
understanding  had  with  McNish  that  the  machinery  was 
taken  from  the  depot,  and  plaintiff's  expert  permitted  to 
pUce  it  There  is  no  question  but  that  he  left  it  without 
making  the  test  stipulated,  and  we  think  that  defendants 
undertook  to  operate  it,  at  the  express  invitation  of 
Pattiani,  until  he  could  send  a  man  to  complete  it  While 
the  latter  denied  this,  the  testimony  of  Hodge  to  that 
leffect  is  confirmed  by  Eggleston  and  all  the  circumstances 
of  the  case.  The  plant  was  merely  left  in  defendants' 
•care,  and  was  so  continued  by  plaintiff's  attorney.  The 
.  purpose  in  employing  the  expert,  Affleck,  was  to  ascertain 
its  condition,  and  not  to  mend  it  for  use. 

Appellant  also  claims  that  lien  on  the  property  for 
•damage  was  asserted  by  coupling  the  demand  that  the 
machinery  be  removed  with  a  request  that  the  damages 
ior  delay  be  settled.  Evidently  counsel  overlooks  the 
iact  that  the  contract  i&  in  the  nature  of  a  proposal,  the 
•consummation  being  dependent  on  the  defendants'  ac- 
ceptance. Nothing  is  shown  to  have  been  written  or  said 
which  can  be  fairly  construed  as  a  demand  for  the  payment 
•of  damages,  as  a  condition  precedent  to  such  removaL 
We  conclude  that,  as  it  did  not  comply  with  the  conditions 
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of  the  contract,  was  never  tested  as  agreed,  and  has  not 
been  accepted,  the  defen  Jants  are  not  liable  for  the  price. 
III.     By  the  terms  of  the  contract  entered  into  March 
4,  1899,  the  plaintiff  guaranteed  all  the  articles  constitute 
ing  the  creamery  outfit  "to  be  of  first  quality  in  every 
respect.'*      The  evidence  conclusively   showed  that  the 
"ideal  automatic  skim-milk  weigher,"  priced  at  $100,  was 
worthless.     It  is  conceded  that  the  sum  of  $144  advanced 
for  freight  on  the  refrigerator  machinery  should  be  al* 
lowed  defendants  as  an  offset.    The  weight  of  the  evidence- 
is  to  the  effect  that  all  the  machinery  was  to  be  put  in  one 
car,  rather  than  transported  as  separate  articles,  as  was 
done;  and  the  difference  in  the  expense,   amounting  to 
}f62.50,  was  rightly  allowed.     Three  of  the  vats  were  de* 
fective,  and  we  are  not  inclined  to  reduce  the  damages 
($205)  awarded  by  reason  thereof.      Such  articles,  when 
not  constructed  as  required,  are  ordinarily  of  little  value. 
As  Hodge  had  investigated  the  prices  of  articles  essential 
in  making  up  a  creamery  outfit,  he  was,  in  a  measure,, 
qualified  to  testify.      These   articles  were   not  received 
with  full  knowledge  of  their  condition,  and   hence   the 
authorities  relied  on  by  appellant  are  not  in  point.     See 
Berthold  v.  Seevers  Mfg.  Co.^  89  Iowa,  506. 

IV.  The  defendants  paid  $500  on  the  contract,  and 
should  be  allowed  as  damages  $514.50.  This  leaves  & 
balance  owing  of  $610.50.  The  indorsement  on  the  contract 
4,  coNSTRuc  made  by  McNish,  May  18,  1899,  provided 
•reccfpts."  that  "the  Benton  County  Creamery  Co.  shall 
reserve  seven  dollars  each  day  from  their  daily  receipts 
and  remit  all  receipts  above  this  amount  to  the  Creamery 
Package  Mfg.  Co.,  on  the  first  of  each  month.  This  clause 
covers  receipts  from  both  mill  and  creamery.  This  agree* 
ment  shall  remain  in  force  until  the  indebtedness  shall  be 
paid,  or  until  another  arrangement  for  payment  may  be 
made.*'  The  receipts  here  contemplated  are  the  gross 
receipts  of  defendants,  the  $7  evidently  being  allowed  for 
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expenses  incident  to  the  operation  of  the  establishment. 
Were  there  any  doubt  about  this,  it  is  set  at  rest  by  the 
conversations  had  between  the  parties  at  the  time.  The 
evidence  shows  that  not  exceeding  $7  per  day  was  received 
by  defendants  until  June,  1900.  During  that  and  the  two 
months  following,  the  receipts  were  $738.87.  It  il  to  be 
assumed  that  operation  on  Sunday  was  not  contemplated, 
and  hence  S182  should  be  deducted  from  each  month,  or 
$546  for  the  three;  and,  under  this  stipulation,  but  the 
difference,  of  $187.87,  was  due  the  plaintiff.  The  petition 
asked  for  an  accounting  under  this  stipulation,  and  under 
it  plaintiff  should  have  been  granted  no  more  than  above 
stated.  The  decree  will  be  modified  to  this  extent,  and 
the  cause  remanded  for  further  accounting  in  conformity 
with  the  stipulation  with  respect  to  payment. 
Decree  kodifibd  and  cause  remanded. 


Mart  MoOormioe,  Appellant,  v.  McOormioe  HARVBSTiHe    ^^^Ml 
Maohinb  Oompany  and  H.  a.  Beatie,  Sheriff,  Appellees. 

Execution  Sale:  prior  oonvbyanob:  notiob.  Where  a  tenant 
1  is  in  possession  of  real  property  under  a  lease  from  an  admin* 
istrator,  the  mere  statement  to  the  tenant  by  the  husband  of 
the  grantee  of  one  of  the  heirs  that  such  grantee  has  purchased 
the  interest  of  such  heir  is  insufficient  to  constitute  notice  of 
the  grantee's  rights  in  the  property  to  one  who  purchases  the 
interest  of  the  heir  at  a  judicial  sale 

Sufficiency  of  Description:     bstoffbl.    A  description  of  real  prop- 

a     erty  that  will  pass  title  by  a  deed  is  sufficient  in  a  judicial 

sale,  and  where  one  seeking  to  enjoin  an  execution  sale  alleges 

ownership  of  the  property  described  in  the  execution  he  is 

estojyped  to  deny  the  sufficiency  of  description. 

Appeal  from  Sao  District  Court. — Hon,   S.   AL  Elwood, 

Judge. 

Friday,  May  22,  .90a 
You  120  Iowa.— Sa 
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Suit  in  equity  to  enjoin  the  execution  of  a  sheriff's 
deed  on  certain  real  estate  alleged  to  belong  to  plaintiff. 
The  trial  court  dismissed  the  petition,  and  plaintiff  ap* 
peals. — AMrmed. 

Og  W.  Bowen  and  C.  W.  Ooldsmith  for  appellant. 

Lee  dk  Bohh  and  W.  L  Selhy  for  appellees. 

Dbbmek,  J. — On  November  9,  1889,  the  defendant  Mc* 
Oormick  Harvesting  Machine  Oompany  obtained  judgment 
against  Peter  McOormick.  Catherine  McOormick,  mother 
of  Peter  and  of  four  other  children,  who  were  her  sole  and 
only  heirs,  died  intestate  in  January  of  the  year  1900 
seised  of  two  hundred  and  fifty  acres  of  land  in  Sac  county, 
Iowa.  One  Anton  Benzkofer  rented  the  said  land  for  the 
year  1900  from  the  administrator  of  Catherine  McCormick's 
estate.  On  August  16,  1900,  the  McCormick  Harvesting 
Machine  Oompany  sued  out  an  execution  on  its  judgment, 
which  was  levied  on  the  interest  of  Peter  McCormick,  heir 
at  law  of  Catherine  McCormick,  deceased,  in  and  to  the 
SL  W.  i  of  section  24  and  the  E.  \  of  the  S.  E.  i  of  sec- 
tion  28  in  township  86,  range  86,  Sac  county,  Iowa.  This 
interest  was  sold  at  sheriff's  sale  October  28,  1900;  the 
liaintiff  in  execution,  who  is  one  of  the  defendants  herein, 
heing  the  purchaser.  Under  date  of  March  26,  1900,  Peter 
McCormick  (his  wife  joining  therein)  executed  a  warranty 
deed  for  his  one-fifth  interest  in  said  lands  to  the  plaintiff 
herein;  but  this  deed  was  not  filed  for  record  until  Febru* 
ary  21,  1901.  The  McOormick  Harvesting  Machine  Com- 
pany had  neither  actual  nor  constructive  notice  of  this 
deed  at  the  time  it  purchased  the  land  at  sheriff's  sale, 
unless  it  be  found  to  have  obtained  it  by  and  through  the 
possession  of  Benzkofer.  Appellees  contend  that  this 
deed  was  without  consideration,  fraudulent,  and  void,  in 
that  it  was  made  with  intent  to  hinder,  delay,  and  defraud 
Peter  McOormick's  creditors.     They  also  say  that  they 
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had  no  notice  theieof  at  the  time  of  the  sheriff's  sale,  and 
that  the  decree  dismissing  plaintiff's  petition  was  therefore 
correct.  On  the  other  side,  it  is  contended  that  defend- 
ants had  notice  of  the  deed  through  the  possession  of 
Benzkofer,  and  that,  in  any  event,  the  description  of  the 
property  levied  upon  and  sold  by  the  sheriff  was  insuffi- 
cient to  carry  the  title  to  the  one-fifth  interest  at  one  time 
owned  by  Peter  McOormick.  It  will  be  observed  that 
plaintiff  concedes  notice  to  defendants  of  the  conveyance 
was  necessary  at  or  before  the  time  of  the  sheriff's  sale, 
in  order  that  she  may  obtain  the  relief  she  seeks.  This 
notice  is  claimed  to  have  been  given  through  the  posses- 
sion of  Benzkofer,  the  tenant  in  possession.  Benzkofer 
did  not  secure  his  possession  from  plaintiff,  but  from  the 
Administrator  of  Catherine  McOormick,  deceased. 

Plaintiff  contends,  however,  that  her  husband  gave 

notice  to  Benzkofer  that  she   (plaintiff)  had  purchased 

•  Peter  McOormick's  interest  in   the  land,  long  before  the 

t.  Execution    lovy  and  salc,  and  notified  the  tenant  that  he 

prior  con'      should  accouut  to  her  (plaintiff)  for  her  share 

veyftncc: 

notice.  of  the  rents  under  her  purchase.     If  such 

iiotice  was  given,  no  attention  was  paid  to  it,  for  the  ten- 
ant paid  the  rents  to  the  administrator,  and  the  sums  so 
paid  were  used  in  paying  debts  and  the  costs  of  admin- 
istering the  estate  of  Oatherine  McOormick,  deceased. 
After  going  over  the  evidence  as  presented  by  the  record, 
we  think  plaintiff  has  failed  to  show  that  she  gave  the 
tenant  such  notice  of  her  purchase  that  persons  thereafter 
dealing  with  the  land  would  be  bound  to  take  notice  of 
her  rights  through  Benzkofer's  possession.  The  tenant 
denies  having  received  any  notice,  and  there  are  many 
things  in  the  record  which  tend  to  corroborate  his  testi- 
mony. The  testimony  on  the  part  of  plaintiff,  at  most, 
shows  a  random  statement  made  by  plaintiff's  husband  to 
the  tenant  then  in  possession  to  the  effect  that  his  wife 
had  purchased  Peter  McCormick's  interest  in  the  land. 
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Nothing  was  said  about  his  paying  rent  ta  the  plaintiff, 
nothing  about  the  administrator's  lease  or  plaintiff's  in* 
terest  therein,  and  nothing  about  any  attornment  to  the 
plaintiff.  Surely  this  was  not  enough,  in  the  absence  of 
e.ny  contradiction,  to  create  such  a  change  in  the  posses- 
sion as  to  give  parties  dealing  with  the  land  in  the  future 
notice  of  plaintiff's  rights  under  her  deed.  But  the  matter 
of  notice  is  denied  by  the  tenant,  and,  as  plaintiff  has  the 
,  burden,  she  must  fail  on  this  issue.  Moreover,  as  Benz- 
kofer  did  not  recognize  plaintiff's  title,  did  not  attorn  to 
her,  nor  pay  her  any  rent,  he  was  at  no  time  in  a  position 
where  he  could  not  have  denied  plaintiff's  title.  Nothing 
was  done  which  made  plaintiff  his  landlord;  hence  his 
possession  was  referable  to  his  lease  from  the  administra- 
tor, and  did  not  give  subsequent  purchasers  notice  of 
plaintiff's  rights  under  the  deed.  Wilkina  v.  Bevtety  48 
Minn.  218  (45  N.  W.  Rep.  157,  19  Am.  St  Rep.  241). 

XL  Referring  now  to  the  suflBciency  of  the  description- 
under  which  the  land  was  levied  upon  and  sold:    In  such 
cases  the  description  need  not  be  as  accurate  as   where 
a.  suFFiciBircT  lands  are  sold  for  taxes.     Every  reasonable 
don:  ett^pei  intendment  is  made  in  favor  of  judicial  sales, 
in  order  to  secure  the  objects  which  they  are  intended  to 
accomplish.     In  this  respect  they  differ  from  tax  sales; 
hence  authorities  regarding  the  sufficiency  of  description 
in  such  cases  are  not  in   point.     Had  Peter  McCormick 
made  a  deed  of  his  interest  in  the  land  to  another  under 
substantially  the  same  description  as  that  contained  in  the 
levy  and  certificate  of  purchase,  no  one  would  contend,  we 
think,  that  it  did  not  pass  his  interest.     This  being  true, 
we  are  at  loss  to  understand  why  a  levy  and  sale  on  ex- 
ecution by  the  same  description  does  not  pass  title.     The 
authorities  almost  universally  hold  such  a  description  good. 
Brown  v.  Smithy  7  B.  Mon.  862;  Humphrey^ a  Ex*rv.  Wadcy 
84  Ky.  400  (1  a  W.  Rep.  648);  Woodward  v.  Startwelly  129 
Mass.  214;  Smith  v.  Crosby,  86  Tex.  15  (28  S.  W.  Rep.  10, 
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40  Am.  St  Rep.  819).  That  such  a  conveyance  by  deed 
would  be  good,  see  Stewart  v.  Cagcj  69  Miss.  668;  Bartends 
Lessee  v.  Morris^  Heirs^  16  Ohio,  408;  Siambaugh  v.  Smithy 
28  Ohio  St  684;  Thornton  v.  Mulquinney  12  Iowa,  649. 
Moreover,  plaintiff  alleged  that  she  was  the  owner  of  an 
undivided  one- fifth  interest  in  and  to  the  real  estate  de- 
scribed, derived  by  deed  from  Peter  McOormick;  that 
defendant  had  levied  upon  said  land  as  the  property  of 
Peter  McCormick,  and  had  advertised  and  sold  the  same. 
Under  such  circumstances,  a  court  of  equity  will  not  per- 
mit her  to  take  advantage  of  the  alleged  insufficiency  of 
description.     Haokworth  v.  Zollarsy  80  Iowa,  488. 

We  have  no  occasion  to  consider  the  bona  Ades  of  the 
conveyance  from  Peter  McOormick  to  the  plaintiff,  as,  for 
reasons  already  stated,  she  is  not  entitled*  to  recover, 
even  if  we  conceded  that  the  conveyance  was  a  valid  one. 

The  decree  is  correct,  and  it  is  affibmsd. 


E.  Meybr,  Appellee,  v.  H.  A.  Baird  ind  Johh  G.  Woodabd 
&  OoMPAKT,  Appellants. 

Fraudulent  Sale  of  Qoods:     ADMTP8TBn«rrY  of  bvidencb.     ISrtos  in 

1  the  exclusion  of  evidence  is  oared  by  the  subsequent  admission 
of  testimony  covering. the  same  jwint. 

Instructions:     use  of  oonjunotivb  "and"  for  disjumotivb  **aB." 

2  In  a  suit  by  a  vendee  against  an  attaching  creditor  of  the  ven- 
dor, the  error  in  an  instruction  that  if  the  parties  to  the  sale 
intended  thereby  to  hinder,  delay  **and**  defraud  creditors,  is 
harmless,  where  the  same  instruction  in  other  paragraphs  con- 
tains the  disjunctive  "or*'. 

Exemplary  Damages:  iNSTRX^cnoN.     Where  the  verdict  is  against 
8     a  claim  for  exemplary  damages,  error  in  instructing  on  the 
claim  is  harmless. 

Appeal  from  Pottavyattamie  District  CourU — Hon.  O.  D. 
Wheelbb,  Judge. 

Friday,  May  22,  190a 
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AonoN  at  law  to  recover  damages  for  the  levy  of  an 
attachment  upon  goods.  Judgment  for  plaintiff,  and  de- 
fendants appeal. — AMrmed. 

Flicking er  Bros,  for  appellants. 

F*  W.  Miller  and  Saunders  dk  Stuart  for  appellee. 

Weavbb,  J. —A  firm,  styled  "Orawford  &  Young/' 
owned  a  small  stock  of  goods  in  Council  Bluffs,  and  were 
indebted  in  the  sum  of  about  $40  to  the  defendants  John 
G.  Woodard  &  Oo.  On  August  1,  1900,  plaintiff  claims  to 
have  purchased  the  entire  stock  of  goods  from  Crawford  & 
Toung,  taking  from  them  a  bill  of  sale  thereof,  and  to 
have  gone  into  possession  about  three  o'clock  in  the  after- 
noon of  that  day.  Later  in  the  day  Woodard  k  Oa  sued 
out  a  writ  of  attachment,  under  which  Baird,  as  constable, 
seized  a  part  of  the  goods.  Plaintiff  thereupon  brought 
this  action  to  recover  the  value  of  the  property  taken  and 
for  exemplary  damages.  Defendants  deny  the  purchase 
by  plaintiff,  and  allege  that  the  pretended  sale  to  him  was 
made  in  fraud  of  the  creditors  of  Crawford  &  Toung. 
Plaintiff  recovered  judgment  for  the  value  of  the  goods, 
$84.20,  without  other  damages,  and  defendants  appeal. 
The  errors  alleged  relate  wholly  to  rulings  by  the  trial 
court  upon  the  admission  of  testimony  and  to  instructions 
given  and  refused. 

Defendants'  collector,  as  a  witness  in  their  behalf, 
testified  to  presenting  the  claim  to  Crawford  &  Young  for 
payment  about  nine  o'clock  a.  m.  of  the  day  of  the  at- 
I.  alkissx-  tachment,  and  was  asked  by  counsel  whether 
evidence.  payment  was  refused.  Answer  to  this  ques- 
tion was  ruled  out  on  plaintiff's  objection.  We  think  it 
should  have  been  admitted  as  having  some  bearing  upon 
the  alleged  fraud  of  Crawford  &  Young  in  making  the  sale. 
The  error  in  its  exclusion  was  sufficiently  cured,  however, 
by  allowing  the  same  witness  thereafter  to  describe  no 
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less  than  five  or  six  subsequent  visits  and  unavailing  de- 
mauds  of  payment  made  by  him  at  frequent  intervals 
during  the  day.  This  testimony  makes  plain  all  that  the 
excluded  answer  could  possibly  have  revealed. 

Other  objections  made  to  the  court^s  rulings  are  of  a 
trivial  character,  and  involve  no  prejudicial  error. 

As  to  the  instructions  requested  by  the  appellants,  it 
is  sufScient  to  say  that,  so  far  as  they  involve  correct 
principles,  they  are  embodied  substantially  in  the  charge 
2.  iNSTRuc-        ^*  *^®  court.     In  paragraphs  five  and  six  of 
"nd"f^*^'  the  charge  the  court,  in  attempting  to  state 
■^'^ "  the  familiar  rule  as  to  sales  and  conveyances 

made  in  fraud  of  creditors,  said  to  the  jury  that  if  the 
parties,  in  making  such  purchase  and  sale,  intended 
thereby  '*to  hinder,  delay,  and  defraud  the  creditors  of 
Crawford  &  Young,"  the  transaction  was  void  as  against 
the  writ  of  attachment.  This  expression  is  criticised  be- 
oause  of  the  use  of  the  word  "and"  instead  of  **or"  in  the 
quoted  sentence.  It  will  be  conceded  that  to  establish 
fraud,  as  that  word  is  here  used,  the  law  required  the 
creditor  to  do  no  more  than  prove  the  intent  of  the  parties 
to  hinder  or  to  delay  or  to  defraud,  and  that,  if  either  of 
these  conditions  be  established  by  the  evidence,  the 
attachment  must  be  sustained.  It  follows  that,  if  we  look 
alone  to  this  particular  clause  of  the  charge,  it  must  be 
held  erroneous.  We  think,  however,  when  the  entire 
charge  is  read,  it  is  quite  clear  that  "and,"  as  here  em- 
ployed, has  the  force  and  eflFect  of  "or,"  and  that  the  jury 
could  not  have  have  been  misled  by  it.  The  jury  were 
elsewhere  clearly  told  that,  if  they  found  from  the  evi- 
dence "that  Crawford  and  Young  did  make  the  transfer 
to  plaintiff  for  the  purpose  of  hindering,  delaying,  or 
defrauding  their  creditor,"  and  that  palintiff  participated 
in  such  wrongful  design,  or  had  knowledge  of  it,  or  knew 
f^cts  and  circumstances  from  which,  as  a  reasonable  man, 
he  ought  tiO  have  inferred  the  same,  then  he  was  not  en- 
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titled  to  recover.  This  thought  is  repeated  more  than 
once  in  the  course  of  the  instructions,  and  it  is  beyond 
comprehension  that  the  jury  should  have  given  the  court's 
language  the  interpretation  placed  upon  it  by  the  appel- 
lant The  several  paragraphs  are  not  contradictory,  but 
are  rather  mutually  explanatory.  They  are,  in  effect,  as 
if  the  court  had  said  to  the  jury:  "The  causes  which  will 
render  a  sale  void  are,  first,  intent  to  hinder;  second, 
intent  to  delay;  and,  third,  intent  to  defraud  the  creditors 
of  the  seller.  If,  then,  you  find  that  either  of  theae  es- 
sential  facts  has  been  established  by  the  evidence,  and 
plaintiff  knew,  or  ought  to  have  known,  of  such  wrongful 
intent,  the  sale  to  him  must  be  treated  as  void,  and  he 
cannot  recover;*'  and  this,  we  think,  is  the  law  as  applica- 
ble to  the  issues  in  this  case. 

The  instructions  as  to  the  manner  and  sufficiency  of  a 
levy  of  an  attachment  are  not  objectionable.  Appellant, 
in  discussing  this  question,  assumes  as  undisputed  that  a 
levy  was  in  fact  made  before  any  change  occurred  in  the 
possession  of  the  goods,  and  without  any  notice  of  the 
plaintiff's  purchase.  The  record  does  not  bear  out  this 
assumption.  Both  propositions  are  the  subject  of  dispute 
in  the  testimony,  and  were  properly  submitted  to  the  jury. 

It  is  further  said  the  court  erred  in  instructing  the 

jury  upon  tjie  plaintiff's  claim  for  exemplary  damages. 

5.  BzBMPLA&T    The  jury  having  found  in  appellant's  favor 

in^'^on.    upon  the  claim  for  such  damages    error,  if 

any,  in  the  submission  of  that  issue,  was  without  prejudice. 

The  judgment  of  the  district  court  is  ATFiBMEn. 
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•Cbdab  Rapids  &  Mabioh  City  Railway  Company,  Appellant, 
V.  John  M.  Redmond,  Mayor  of  the  City  of  Cedar 
Rapids,  Iowa,  et  aU 

Taxation:  inorbasb  of  assessments:  notiob:  waivbb«  The 
provision  of  an  ordinance  of  a  special  charter  city  that  before 
the  board  of  equalization  can  increase  an  assessment  a  notice 
containing  an  alphabetical  list  of  the  owners  of  the  property 
and  itB  assessed  valuation  shall  be  posted  at  the  door  of  the 
collector's  office,  must  be  strictly  complied  with  before  an 
assessment  can  be  legally  increased ;  and  the  fact  that  a  tax* 
payer  may  know  of  the  proposed  increase  and  appears  before 
the  board  of  equalization  for  the  purpose  of  explaining  hig 
assessment,  and  to  protest  against  the  action  of  a  committee 
recommending  an  increase,  will  not  constitute  ^  waiver  of  the 
posted  notice  required  by  the  ordinance. 

Appeal  from  Linn  District  Court — Hon.  W.  N.  Treichler, 

Judge. 

Saturday,  May  23,  190a 

In  the  lower  court  plaintiff  asked  a  writ  of  certiorari 
io  inquire  into  the  legality  of  the  action  of  the  mayor  and 
<5ity  council  of  the  city  of  Cedar  Rapids,  acting  as  a  board 
of  review  for  the  equalization  of  assessments  for  taxation 
in  said  city,  in  raising  plaintiff's  assessment,  without 
proper  notice  thereof.  After  a  hearing  on  the  merits,  the 
lower  court  held  the*  action  of  defendants  to  be  valid,  and 
dismissed  plaintiff's  petition.  Plaintiff  appeals.— -ffever^^ 

CJias.  A.  Clark  cfe  Son  and  William  O.  Clark  for 
appellant, 

John  N.  Hughes  for  appellees. 

McClain,  J. — In  the  year  1900  the  assessor  of  the  city 
of  Cedar  Rapids,  which  is  a  city  under  special  charter, 
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returned  an  assessinent  of  plaintiff's  realty  at  $48,000  and 
personalty  at  $24,740.  In  (Jode,  section  1010,  cities  under 
special  charter  are  given  ppwer  to  provide  by  ordinance  for 
the  equalization  of  assessments,  and  under  this  power  the 
city  of  Oedar  Rapids  had  provided  by  ordinance  that  after 
the  return  of  the  assessment  and  the  making  of  the  levy 
based  thereon  the  collector  of  taxes  shall  publish  a  notice  of 
assessment  and  levy  in  general  terms,  and  shall  give^notice 
that  the  city  council  will  hear  any  complaints  in  regard  to 
the  assessment  at  any  meeting  within  thirty  days  from  the 
date  of  the  first  publication;  and,  further,  "the  city  coun- 
cil, sitting  as  a  board  of  equalization,  shall  at  each  meet^ 
ing  within  the  thirty  days  therein  provided  make  such 
further  changes  and  corrections  in  the  assessments  as  are 
necessary  to  make  them  just  and  equitable;  provided,  that 
before  the  assessed  valuation  of  any  property  is  increased, 
an  alphabetical  list  of  the  names  of  the  owners  (when 
known)  of  property,  the  assessed  valuation  of  which  it  is 
the  purpose  to  increase,  shall  be  posted  at  the  door  of  the 
collector's  office,  and  said  notice  shall  give  the  date  of  a 
regular  or  special  meeting  of  the  council  for  the  final 
action  thereon,  which  meeting  shall  be  held  not  less  than 
seven  days  from  the  date  of  posting  notice  of  such  meet- 
ing. At  the  first  regular  or  special  meeting  of  the  city 
council  after  the  expiration  of  thirty  days  from  the  date 
of  the  first  publication  of  notice  by  the  collector  of  the 
assessment  and  levy,  the  city  council  shall  approve  the 
assessment  as  changed  and  the  levy  as  theretofore  made.''^ 
It  is  evident  that  by  these  provisions  of  the  ordinance 
a  procedure  similar  to  that  provided  for  by  statute  in  the- 
case  of  cities  not  acting  under  special  charter  is  contem- 
plated. See  Oode,  sections  1870-1372.  The  general  notice 
of  the  assessment  and  levy  is  sufficient  to  give  property 
owners  an  opportunity  to  appear  before  the  board  of 
equalization  and  make  complaint  as  to  the  correctness  of 
the  returns  made  by  the  assessor.     But,  if  the  board  at 
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equalization  proposes  to  raise  the  assessment  returned  by 
the  assessor,  then  the  property  owners  must  have  special 
notice    of  such  purpose  which  is  given  to  him  by  post- 
ing at  the  door  of  the  collector's  office  of  an  alphabet- 
ical list  of  the  names  of  the  owners  of  property,  the  assessed 
valuation  of  which  the  board  proposes  to  increase.     The 
record  in  this  case  shows  that  the  general  notice  by  the 
collector  was  given,  but  that  no  alphabetical  list  contain- 
ing the  name  of  plantiff,  or  advising  it  of  any  purpose  to 
increase  the  assessed  valuation  of  its  property,  was  posted. 
Notwithstanding  such  failure  to  post  notice,  the  board  of 
equalization,  on  the  13th  day  of  November,  proceeded  by 
resolution  to  raise  the  valuation  of  plaintiff's  real  estate, 
including  its  street  car  line,  track,  and  overhead  line,  to 
$65,000,   and  the  valuation  of  its  personal  property  to 
$80,000,  and  this  increased  valuation  was  made  the  basis 
not  only  for  city  taxation,  but  for  taxation  by  the  county 
and  state.     One  of  the  contentions   for  appellant  is  that 
this  increase  of  assessed  valuation,  being  made  without  the 
notice  required  by  the  ordinance,  is  void,  and  the  conclu- 
sion which  we  reach  on  this  question  will  dispose  of  the  case. 
Oounsel  for  appellant  contend  that  plaintiff  had  actual 
notice  of  the  purpose  to  increase  the  assessed  valuation 
of  its  property  such  as  to  render  the  posting  of  notice  un- 
necessari?*,  and  in  support  of  this  contention   they   rely 
upon  certain    proceedings   before  a  so-called    "advisory 
committee"  provided  for  by  the  ordinances  of  the  city, 
which  is  to  be  appointed  during  the  month  of  April  of 
each  year  by  the  council,  and  to  consist  of    three   per- 
sons,  not  members  of  such  council.     This  committee   is 
required  to  meet  after  the  publication  of  notice  of  assess- 
ment and  "examine  the  assessment  of  all  real  and  personal 
property,  and  report  to  the  council  such  changes,  additions, 
.4iid  corrections  as  will,  in  their  judgment,  make  thd  as- 
sessment fair,  just  and  equitable  to  all  property  owners, 
and  such  report  shall  be  merely  advisory  to  the  city  coun  • 
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cil/'  It  is  farther  provided  that  "any  person  shall  have 
the  right  to  be  heard  before  the  committee  at  any  time 
during  its  session,  and  any  property  owner  aggrieved  by 
any  recommendation  of  the  committee  or  by  the  assess- 
ment of  any  property  as  made  by  the  assessor, shall  have  the 
right  to  make  complaint  to  the'city  council  in  writing,  and 
such  right  shall  not  be  affected  by  the  failure  to  appear 
before  the  advisory  committee/'  It  appears  that  this 
advisory  committee  in  July  adopted  a  report  in  which  it  is 
recommended  that  the  total  assessment  of  plaintiff's  prop 
erty  be  increased  from  $72,740,  as  reported  by  the  assessor, 
to  $160,000,  and  by  way  of  explanation  of  this  increase 
the  following  statement  is  made  in  the  report:  "We  find 
the  assessment  of  the  street  railway  as  given  above,  and 
there  is  a  note  in  lead  pencil  on  the  assessor's  book  'less 
railway,'  which  we  take  to  mean  he  has  not  assessed  track, 
toola,  or  wires  in  the  city,  under  an  apprehension  that  the 
same  is  assessed  by  the  executive  board  of  the  state, 
which  we  are  informed  is  wrong,  and  which  leaves  the 
assessment  evidently  so  unfair  that  we  recommend  the 
above  assessment" 

On  September  14,  1900j  the  plaintiff,  by  its  president, 
presented  a  communication  to  the  city  council,  sitting  as  a 
board  of  equalization,  in  which  it  is  set  forth  that  the  as- 
sessment entered  against  plaintiff  on  the  assesspient  roll 
on  "lots  four  (4)  and  five  (5)  in  fractional  block  one  (1), 
and  lots  three  (3),  four  (4),  and  five  (6)  in  block  nineteen 
(19)  (less  railway),"  at  the  actual  value  of  forty-eight 
thousand  dollars  ($48,000),  is  erroneous,  and  does  not 
correspond  with  the  assessment  as  actually  made  by  the 
assessor,  which  specifically  includes  as  a  part  of  the  real 
estate  "nine  and  thirty-one  hundredths  miles  street  car 
line  track  and  overhead  line,  less  railway,"  and  that  the 
words  "less  railway,"  inserted  by  the  assessor  in  pencil, 
did  not  indicate  an  exception  from  the  assessment  of  the 
street  car  line,  track,, and  overhead  line,  but  an  exception 
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of  the  value  of  the  right  of  way  of  the  Ohioago  &  North- 
western  Railway  Oompany  where  it  crosses  the  street  car 
line.  The  statements  as  made  in  this  communication  are 
supported  by  a  communication  from  the  assessor  to  the 
city  council  containing  the  same  explanation. 

On  this  showing  the  plaintiff  asked  in  this  application 
that  its  assessment  be  corrected  on  the  assessment  roll  so 
as  to  show  that  the  assessment  of  real  property,  as  returned 
by  the  assessor,  included  plaintiff's  street  car  line,  track, 
and  overhead  line,  and  excluded  the  Ohica^o  &  North- 
western Railway  Company's  right  of  way.  The  city  coun- 
cil changed  the  assessment  roll  so  as  to  show  the  inclusion 
of  the  street  car  line,  track,  and  overhead  line,  but  raised 
the  assessment  of  plaintiff's  property,,  as  already  stated. 
The  claim  of  counsel  that  this  action  of  plaintiff  obviated 
the  necessity  for  posting  of  notice  of  a  puri>ose  to  increase 
its  assessment  is  not  well  founded.  The  action  of  the 
committee  was  advisory  only,  and  the  council  could  deter- 
mine as  it  saw  fit  whether  to  act  thereon  or  not.  Plain- 
tiff's communication  indicated  reasons  to  the  council 
why  the  recommendation  was  erroneous,  and  the  result 
of  a  misunderstanding  of  the  assessment,  and  the  plain- 
tiff had  a  right  to  assume  that  if  the  council,  in  view 
of  the  recommendation  of  the  committee  and  the  explana- 
tory communications  of  its  president  and  the  city  assessor, 
proposed  to  raise  the  plaintiff's  assessment,  the  posted 
notice  of  such  purpose  would  be  given,  as  required  by  the 
ordinance.  The  action  of  the  advisory  committee  in 
recommending  the  raising  of  the  assessment  was  not 
equivalent  to  nor  a  substitute  for  a  determination  by  the 
city  council  to  increase  such  assessment,  of  which  deter- 
mination the  plaintiff  had  a  right  to  have  notice.  The 
council  acted  without  authority  in  increasing  the  assess- 
ment without  such  notice,  and  the  trial  court  should  have 
held  the  increased  assessment  to  be  valid. — Rbvbbskd. 
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M.  H.  King,  Appellant,  v.  G.  A.  Nelson,  et  al. 

Chattel  Mortgages:  dsorkb  of  forbolobubs :   ooll^tbbal  attaoe. 

1  A  decree  directing  sale  under  special  execution  of  property 
covered  by  a  chattel  mortgage  in  another  county  cannot  be 
collaterally  attacked,  even  though  the  mortgage  proyides  for 
a  sale  in  the  home  county. 

Special  Execution:     issuanob  of.     On  the  foreclosure  of  a  chattel 

2  mortgage,  where  the  petition  states  the  requisite  facts,  the 
decz»e  may  direct  the  issuance  of  a  special  execution  for  any 
part  of  the  property  wherever  located  in  the  state. 

Pleadings:     jlllboations  of  fraud.     In  an  action  to  recover  for 

3  property  sold  on  execution  as  claimed  in  the  wrong  county, 
allegations  of  fraud  in  procuring  the  Judgment  *  should,  on 
motion,  be  stricken  out. 

Appeal  from  Polk  District   Court.— Roix.  W.   F.   Oonbad, 

Judge. 

Saturday,  May  28,  190a 

The  plaintiff  gave  a  chattel  mortgage  to  the  German 
Savings  Bank  of  Des  Moines  upon  property  partly  in  Dea 
Moines  and  partly  in  Louisa  county.  The  mortgage  stipu- 
lated for  the  usual  foreclosure  and  sale  by  the  mortgagor 
upon  notice,  and  also  for  any  other  lawful  method  of  fore- 
closure. The  mortgage  contained  the  following:  "It  is 
further  agreed  that  the  sale  above  provided  for  shall  take 
place  in  any  place  within  the  city  of  Des  Moines,  or  county 
of  Polk,  that  may  be  determined  upon  by  the  German 
Savings  Bank,  by  giving  at  least  ten  days'  notice  thereof, 
by  posting  up  written  notices  in  three  public  places  in  said 
county;  and  the  said  M.  H.  King  further  authorizes  the 
persons  conducting  said  sale  to  adjourn  the  same  if  being 
in  his  opinion  necessary  from  time  to  time  until  such 
property  be  sold.'*    King  was  a  resident  of  Des  Moines, 
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;and  the  mortgage  was  foreclosured  in  the  district  court  of 
Polk  county  upon  proper  notice  and  default;  the  decree 
providing  that  a  special  execution  issue  to  Louisa  county 
ior  the  sale  of  the  property  locltted  there,  and  that  a  spec- 
ial execution  issue  for  the  sale  of  the  propeity  located  in 
Polk  county.  The  Louisa  county  property  was  sold  there 
iinder  the  special  execution  issued  for  that  purpose,  and 
this  action  was  brought  to  recover  its  value  because  of  its 
sale  there  instead  of  in  Polk  county.  A  demurrer  to  the 
first  count  of  the  petition  was  sustained.  The  plaintiff 
•elected  to  stand  upon  his  pleading,  and  judgment  was 
rendered  against  him.  There  were  also  rulings  on  a  motion 
to  strike  and  on  a  motion  to  make  specific,  adverse  to  the 
plaintiff,  from  all  of  which  he  appeals. — AMrmed. 

0.  0.  Cole  for  appellant. 
Dcwell  db  ParrUh  for  appellees. 

Shbbwht,  J. — It  is  contended  that  the  bank  or  its 
assignee  had  no  right,  under  the  mortgage  or  under  the 
decree  in  the  foreclosure  case,  to  sell  any  part  of  the  prop- 
'erty  in  Louisa  county.  The  mortgage  may  fairly  and 
naturally  be  construed  to  provide  for  the  sale  of  the  prop- 
erty in  Polk  county  only  in  the  event  of  its  foreclosure  by 
the  mortgagee  by  notice  and  sale,  without  the  intervention 
of  the  courts.  But,  however  this  may  be,  the  jurisdiction 
o"^  the  district  court  in  the  foreclosure  proceedings  is  un- 
questioned, and  its  decree  therein,  though  unauthorized 
1.  poKBCLosvmB  ^y  ^^^  terms  of  the  contract  between  the 
uSS^  ^  parties,  must  stand  as  an  adjudication  bind- 
^*^  ing  upon  all  parties  until  set  aside  or  modified 

by  direct  proceedings.  It  cannot  be  collaterally  assailed* 
Finch  V.  HoUinger^  4lI  Iowa,  178;  Moore  v.  JeiFeT$^  68 
Iowa,  202. 

The  argument  that  the  decree  authorizing  an  execution 
to  issue  to  Louisa  county  was  of  no  force,  because  of  sec« 
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tion  8966  of  the  Oode,  is  not  sound.  That  section  reiateft 
2  spBcxAi.  exe-  only  to  general  executions.  In  the  f oreclos- 
anceof.  UFO  caso  against  the  plaintiff,  it  was  decreed 
that  the  mortgaged  property  be  first  exhausted  for  the 
satisfaction  of  his  debt;  and  this  was  in  strict  accord  with 
the  terms  of  section  8772  of  the  Oode,  which  provides  that, 
"where  any  other  than  a  general  execution  of  the  common 
form  is  required,  the  party  must  state  in  his  pleading  the 
facts  entitling  him  thereto,  and  the  judgment  may  be 
entered  in  accordance  with  the  finding  of  the  court  or  jury 
thereon."  Surely  the  pleading  in  the  foreclosure  of  a 
mortgage  covering  specific  personal  property  would  state 
the  facts  entitling  the  plaintiff  to  a  special  execution 
under  this  statute,  and,  if  it  did,  the  plaintiff  therein  had 
the  right  to  ask,  and  it  was  the  duty  of  the  court  to  decree^ 
that  a  special  execution  issue  for  any  part  of  the  property, 
no  matter  where  it  was  located  within  the  state.  This  is 
clearly  not  a  case  founded  upon  a  malicious  prosecution^ 
and  the  authorities  cited  by  the  appellant  dealing  with 
Buch  cases  are  not  in  point. 

The  averments  of  the  petition  relative  to  the  state- 
ments of  counsel  in  the  foreclosure  case,  by  which  the 
plaintiff  herein  claims  to  have  been  misled,  were  properly 
I,  plbadinos:    stricken.     They  could  have  no  bearing  upon 
fraud.  the  case,  except  to  show  fraud  in  procuring 

that  judgment,  and  that  question  could  not  be  investigated 
in  tlys  case.  The  motion  for  a  more  specific  statement 
was,  in  our  judgment,  sufficiently  specific.  It  seems  to 
meet  the  exact  requirements  of  the  statute. 

The  demurrer  and  the  motions  were  rightly  sustained, 
and  the  judgment  is  affirmed. 

Bishop,  0.  J.,  taking  no  part 
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William  Montgomery  v«  £.  J.  Mank,  Appellant. 

Reformation  of  Deed :  mutual  bostaeb.     To  reform  a  deed  on  the 

1  ground  of  mistake,  the  mistake  must  be  mntnal. 

Evidence:     statement  of  husband.      In  a  suit  by  the  grantor  to 

2  reform  a  deed,  statements  of  the  grantee's  husband,  made  after 
the  transaction,  are  inadmissible,  where  there  ia  no  flhowing 
of  anthority  to  speak  for  grantee. 

Evidence:     mutual  mibtakb.     Evidenoe  in  a  snit  to  lefonm  a  deed 
8     80  that  ooal  in  the  land  shall  be  reserved  to  the  grantor  oon* 
sidered  and  held  insuffloient  to  show  mutual  mistake. 

Appeal  from  Polk  DUtriet   Court — Hon.  0.   P.   Holmes^ 

Judge. 

Saturdat,  Mat  28,  1908. 

Suit  for  reformation  of  deed.    Decree  as  prayed,  and 
defendant  appeals. — Reversed. 

Thomas  F.  Stevenson  for  appellant 

James  Nttgeni  for  appellee. 

Ladd,  J.— On  the  38d  day  of  September,  1896,  the 
plaintiff  exchanged  three  and  one-fourth  acres  of  land  te 
the  defendant  for  certain  city  lots,  each  property  being 
improved,  and  subject  to  incumbrances  of  about  equal 
amount.  The  land  is  underlaid  with  a  vein  or  stratum  of 
coal,  and  in  this  suit,  begun  March  1,  1901,  the  plaintiff  - 
asks  the  deed  of  conveyance  to  defendant  be  so  corrected 
that  said  coal  shall  be  excepted  therefrom  and  retained  by 
plaintiff.  Previous  to  the  negotiations  which  resulted  in 
an  exchange,  the  plaintiff  and  defendant's  liusband  had 
ent'ered  into  an  agreement  under  which  defendant  was  to 

Vol.  120  Iowa.— 89. 
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receive  three  acres  of  land  without  the  coal.  One  Mount 
prepared  a  written  memorandum  thereof,  which  was  signed 
by  plaintiff  and  the  husband,  and  also  a  deed  and  mort- 
gage, which  were  necessary  to  carry  it  into  effect,  tin 
doubtedly,  a  mistake  was  made  by  him  in  omitting  the 
exception  from  this  deed,  as  he  testified ;  but  he  knew 
nothing  of  the  terms  of  the  agreement  as  finally  consum- 
mated. As  plaintiff  testified,  the  husband  backed  out. 
According  to  the  latter  and  defendant,  the  agreement  was 
made  subject  to  her  approval,  which  was  withheld  because 
of  the  retention  of  the  coaL  Though  plaintiff  denies  it, 
and  also  any  personal  acquaintance  with  defendant,  the 
evidence  satisfactorily  shows  that  he  subsequently  took  the 
defendant  and  her  husband  out  to  see  the  land.  Both  so 
testify,  and  they  are  confirmed  by  their  daughter  and  two 
disinterested  witnesses.  Defendant  testified  that  she  then 
advised  plaintiff  that  she  would  not  trade  for  the  land 
without  the  coal,  and  in  this  she  is  corroborated  by  her 
husband.  No  agreement  was  reached  at  that  time,  but  a 
few  days  later  she  sent  word  by  her  husband  that  she 
would  trade  for  three  and  one-fourth  instead  of  three 
acres  of  land,  subject  to  an  incumbrance  of  a  $1,000  in- 
stead of  $700.  So  mention  was  made  of  the  coal,  and 
Mount  merely  changed  the  description  in  the  deed  and  the 
amount  of  the  mortgage  previously  prepared,  and  these 
were  executed. 

Possibly  plaintiff  supposed  the  coal  was  to  be  excepted 
in  the  deed,  for  he  had  previously  arranged  to  lease  it  to 
the  Keystone  Goal  Company.     But,  to  justify  the  reform- 
t,  rbforma-     ation  of  the  deed,  the  mistake  must  have  been 
22tMi  2S?'  mutual.    The  defendant  testified  that  she  did 
**^*'  not  understand  the  coal  was  to  be  excepted, 

and  would  not  have  exchanged  had  such  exception  appeared 
in  the  deed. 

Evidence  of  the  husband's  admissions,  alleged  to  have 
been  made  long  subsequent  to  the  transaction,  was  not 
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offered  for  the  purpose  of  impeachment.    It  was  admis- 
B.  bvidbncb:     sible  for  no  other  purpose,   for  the  reason 

stAtcinciit  of 

husband.       that  he  was  not  shown  to  have  been  author- 
ized in  any  way  to  speak  for  her. 

It  seems  to  be  thought  that,  as  the  ooal  was  to  be 
excepted  under  the  memorandum  signed  by  her  husband, 
which  she  repudiated,  and  nothing  was  said  of  the  coal 
3.  9vxi>b.tcb:      in  the  oral    agreement    consummated,    she 

take.  ought  to  be  bound  by  an  inference  that  the 

terms  were  to  be  the  same  as  before,  save  as  modified. 
But,  as  we  think,  she  had  refused  to  take  the  land  under 
the  first  arrangement  because  of  the  exception  to  be  in- 
cluded in  the  deed,  and  had  informed  Montgomery,  when 
returning  from  the  land,  that  she  would  not  take  it  with- 
out the  coal.  If  so,  the  inference  is  quite  as,  if  not  more 
reasonable,  that  her  offer  was  made  on  this  basis.  Her 
claim  is  somewhat  confirmed  by  proof  that,  even  with  the 
coal  included,  she  was  giving  more  for  the  land  than  its 
fair  value.  Though  coal  was  being  taken  from  beneath 
the  surface  through  a  shaft  near  by,  this  was  so  close  to 
the  line  that  she  may  ^ell  have  thought  it  from  adjoining 
land.  Her  testimony  is  uncontradicted,  save  by  a  witness 
who  says  that  when  at  her  home  he  heard  her  caution  her 
husband  not  to  allow  the  agent  to  bind  them  for  the  deliv- 
'  ery  of  the  coal,  as  it  did  not  belong  to  them.  This  was 
more  than  four  years  after  the  trade,  and  is  denied  by 
defendant  The  evidence  of  mistake  on  her  part  falls  far 
short  of  being  of  that  clear  and  satisfactory  character 
exacted  in  order  to  justify  reformation.  See  Sunt  v. 
Oray^  76  Iowa,  268;  Murphy  v.  First  National  Bank^  96 
Iowa,  825;  Hayer  v.  King^  101  Iowa,  868.  No  persuasive 
equitable  considerations  are  manifest  in  this  record,  and 
we  reach  the  satisfactory  conclusion  that  the  plaintiff  has 
failed  to  establish  a  mutual  mistake  by  the  quantum  of 
proof  essential  in  such  cases. — Kevkbsed. 
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0,  B.   Hawobth,  Appellee,  v.   W.   B.   Obosbt  ahb  J.   K. 
'BRSBBAWy  Appellanta. 

PHnctpal  and  Surety:  fraud  m  svouRiNa  biomaturb  of  subbtt: 
PBFBHSB.  Whese  a  muely  signs  the  nole  of  the  prinoip*!  on 
the  lepiesentation  that  its  proceeds  are  to  he  applied  to  the 
porohase  of  speoiflc  property,  when  he  intends  and  in  fact 
uses  the  same  in  payment  of  an  antecedent  deht,  the  surety 
nay  deftod  a  suit  on  the  note  on  the  gronnd  of  fraud,  and  it 
isi  error  to  strike  from  the  answer  allegations  of  frand. 

Afjf00l  from  Folk  District  Court— B^os.  W.  F«   Oovbad^ 

Judge, 

Satubday,  Mat  28,  190& 

AonoK  upon  a  promissory  note.  Judgment  for  the- 
plaintiff,  and  the  defendant  J.  B.  Henshaw  appeals* — 
Soversed. 

Jfy^rty  db  Myerly  for  appellant. 

Mow0  db  Miller  for  appellee. 

Wbatbb,  J.— The  defendant  Henshaw  signed  tiie  note- 
in  suit  as  surety.  His  answer  alleged  that  his  signature 
to  such  instrument  was  procured  by  fraud,  in  which  the- 
principal  debtor  and  plaintiff  participated;  that  by  means 
of  such  fraud  he  was  induced  to  believe,  and  did  believe, 
that  plaintff  was  lending  money  to  Orosby,  who  was  to  use 
the  same  in  the  purchase  of  certain  shares  of  stock  in  a 
corporation  in  which  appellant  or  appellant's  wife  waa 
interested ;  that  in  truth  Orosby  did  not  intend  tp  purchase 
said  stock  with  the  money  so  procured,  but  was  already 
the  owner  thereof,  and  that  said  note,  or  the  proceeds 
thereof,  were  intended  to  be,  and  were  in  fact,  used  iu 
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part  in  paying  a  debt  already  due  and  owing  from  Orosby 
to  the  plaintiff.     Plaintiff  assailed  this  answer  by  motion 
to  strike  therefrom  all  the  allegations  therein  contained 
except  the  averment  that  appellant  executed  the  note  as 
surety,  and  the  demand  that  the  collateral  security  and 
the  proi)erty  of  the  principal  defendant  be  first  exhausted 
before  resorting  to  appellant's  property  for  the  payment 
of  the  debt.     The  motion  was  sustained,  and  i^e  correct- 
ness of  this  ruling  is  the  only  question  for  our  consideration. 
L     The  one  ground  of  the  motion  to  strike  is  that  the 
matter  pleaded  is  irrelevant  and  redundant,  in  i^at  it 
fails  to  aver  or  show  that  the  surety  has  suffered,  or  will 
suffer,    any  prejudice  or  damage    as  the  result  of  the 
alleged  fraud  practiced  upon  him*    The  motion  should  not 
have  been  sustained.     If  any  allegation  of  prejudice  is 
needed,  we  think  the  matter  stricken  from  the  answer  is 
broad  enough  to  meet  that  requirement.     It  alleges  that, 
in     order    to    obtain    his    signature    to    the    note,    he 
was  led  to  believe  that  the  money  so  procured  by  Orosby 
was  to  be  invested  in  the  purchase  of  certain  prox)erty  of 
an  apparent  value  in  excess  of  the  debt  represented  by 
the  note,  but  that  in  truth  such  money  or  a  substantial 
part  of  it  was  intended  to  be  used  and  was  used  to  pay  an 
old  debt  from  Orosby  to  the  plaintiff.     A  person  may  be 
willing  to  become  surety  for  another  in  the  purchase  of 
property  representing  value  equal  to  or  exceeding  the 
obligation  thus  assumed,  and  yet  very  reasonably  refuse 
to  become  the  same  man's  surety  for  money  with  which  to 
pay  an  antecedent  debt.     In  the  one  case  the  surety  is  to 
Bome  extent  protected  from  ultimate  loss  by  the  fact  that 
his  principal  becomes  the  owner  of  additional  property 
which  may  be  applied  to  the  payment  of  the  obligation, 
while  in  the  other  no  such  benefit  or  advantage  results, 
and  the  surety  is  to  that  extent  prejudiced. 

But  assuming  that  no  prejudice  is  alleged,  appellant 
still  had  the  right  to  attach  such  conditions  ae  he  saw  fit 
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to  his  consent  to  become  Orosby's  surety,  and  to  insist 
upon  knowing  to  what  use  the  money  obtained  was  to  be 
.applied;  and  if,  by  collusion  between  Orosby  and  plain- 
tiff, he  was  induced  to  believe  it  was  to  be  invested  in  a 
certain  item  of  property,  when  such  was  not  the  true 
intent,  and  the  money  was  not  in  fact  so  applied,  it  is  a 
fraud  upon  him,  and  he  may  plead  it  in  defense  to  an 
aotion  upon  the  note.  Crossley  v.  Stanley^  112  Iowa,  24. 
The  case  of  Sam  v.  Oreve^  84  Ind.  18,  is  also  directly  in 
point.  There  the  surety  was  induced  to  sign  a  note  by 
the  representation  of  the  payee  that  it  was  to  be  used  in 
payment  for  goods,  when  in  fact  it  was  really  used  to  pay 
a  pre-existing  debt,  and  the  court  held  the  surety  was  not 
bound.  A  similar  holdjng  may  be  found  in  I^ammell  v* 
Swan^  25  Tex.  478.  Under  the  doctrine  of  the  authorities 
cited,  which  seems  to  be  entirely  just,  it  was  error  to  strike 
the  allegations  of  fraud  from  the  answer.  This  conclusion 
renders  it  unnecessary  for  us  to  pass  upon  the  other  ques- 
tion of  pleading  and  practice  argued  by  counseL 

The  judgment  of  the  district  court  is  reversed,  and 
cause  remanded  for  further  proceedings  in  harmony  with 
this  opinion. — Bbvbbsed. 


William  Gebmindbb,  Appellee,  v.  Thb  Maohinbbt  Mittuai 
Iksxjbanob  Association  op  Watebloo,  Iowa,  Appellant 

Insurance:     bvidbnob:     pbomisb  to  pat.     In  an  action  on  a  fin 

1  policy,  where  the  plaintiff  alleges  that  an  adjuster  agreed  to 
pay  a  certain  snin  in  a  specified  time  after  proof  of  loss  and 
no  objection  to  the  plea  is  made,  but  defendant  admits  th« 
making  of  proper  proofs  of  loss,  admission  of  evidence  of  tht 
adjuster's  agreement  to  pay  is  not  error. 

Evidence:     objbotion  :     when  to  bb  madb.     Objection  to  a  portion 

2  of  the  answer  of  a  witness  which  is  not  responsive  cannot  bf 
first  raised  on  appeal. 
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Evidence:  objeotion:  value:  separate  items:     An  objection  to  a 

d     question  calling  for  the  reasonable  valne  of  property  which 

enumerates  the  separate  jaata  but  omits  a  material  item,  or 

where  the  witness  has  already  given  the  value  of  the  separate 

parts,  should  be  sustained. 

Evidence :     prejudicial  orcss-examination.     In  an  action  on  an 
4     insurance  policy  where  it  is  claimed  that  plaintiff  set  the  fire, 
it  is  error  to  permit  a  material  witness  for  the  defense  to  be 
asked  on  cross  examination  if  he  had  not  been  accused  of  burn- 
ing a  bam. 

New  Trial:  newly  discx>vered  evidenoe.  Where  it  is  claimed 
6  that  the  assured  set  the  fire  and  he  testifies  that  he  was  not 
present  at  the  time  it  occujred,  a  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  to  the  effect  that  the 
assured  was  at  the  time  in  the  vicinity  of  the  fire  should,  in 
view  of  the  entire  record  in  the  case,  have  been  granted. 

Appeal  from  Pooahontas  District   Court. — H!on.    A.   D. 
Bailie,  Judge. 

Saturday,  May  23,  190a 

AoTiOH  at  law  on  a  policy  of  insurance  issued  to  in- 
demnify plaintiff  against  loss  or  damage  by  fire  or  light* 
ning  on  a  steam  engine,  separator,  stacker,  self-binder, 
weigher,  and  water  tank.  Trial  to  a  jury,  verdict  and 
judgment  for  plaintiff,  and  defendant  appeals. — Reversed. 

J.  H.  Allen  and  TT.  N.  Birdsall  for  appellant 

Heald  dk  Ralston  and  Frank  Farrell  for  appellee. 

DEEifEB,  J. — The  separator,  stacker,  self- binder,  and 
weigher  covered  by  the  policy  of  insurance  were  destroyed 
or  damaged  by  a  fire  which  occurred  about  9:80  o'clock  in 
the  evening  of  November  1,  1899.  Defendant  pleaded 
certain  false  and  fraudulent  representations  made  by 
plaintiff  in  his  application  for  insurance  concerning  the 
vaJue,  condition,  and  operation  of  the  threshing  outfit, 
and  averred  that  the  fire  was  caused  by  plaintiff  himself. 


616     Gbrmiitdeb  y.  MACHUfEBT  MuT.  Iks.  Am^n.  [120  Iowa 

In  reply,  plaintiff  averred  that  defendant's  agent  wrot« 
the  application,  and  stated  that  he  was  advised  by  said 
agent  to  give  the  cost  price  of  the  machinery  as  its  value; 
that  defendant  knew  of  said  representations,  and  was 
estopped  from  disputing  the  value  of  the  property,  or  from 
claiming  that  the  statements  regarding  value  contained  in 
the  application  were  false.  These  were  the  issues  on  which 
the  case  was  tried,  resulting  in  the  verdict  hitherto  stated. 
Defendant  admitted  during  the  trial  that  proper 
proofs  of  loss  were  made  by  plaintiff,  but  plaintiff  was 
permitted  to  testify,  over  defendant's  objections,  that  the 
I.  bvidbwcb:  adjuster  before  whom  the  proofs  of  loss  were 
pay.  made  promised  to  pay  plaintiff  $420  within 

sixty  days  from  that  time.  As  plaintiff  alleged  such 
an  agreement  in  his  petition,  and  as  there  was  no 
attack  thereon  at  any  time,  there  was  no  error  in  re- 
ceiving the  evidence.  Moreover,  part  of  the  answer 
was  responsive  to  a  question  which  did  not  indicate 
2  BviDBifCB.  ^^^^  ^^y  ^^^^  *  promise  was  called  for,  and 
SSratobe  defendant  did  not  move  to  strike  out  the  part 
™^**  of  the  answer  which  referred  to  the  promise. 

The  court's  ruling  on  the  question  was  proper,  or  at  least 
not  prejudicial.  The  answer  complained  of  was  not  re- 
sponsive, but  defendant  did  not  move  to  strike  it  for  that 
reason;  hence  the  trial  court  had  no  opportunity  to  pass 
upon  the  question  now  presented.  Defendant  does  not 
now  attack  the  sufficiency  of  the  pleading  setting  up  such 
a  promise;  hence,  in  any  aspect  of  the  case,  the  ruling 
was  correct. 

II.     A  witness  was  asked  as  to  the  reasonable  value 

of  the  threshing  outfit,  enumerating  the  constituent  parts 

thereof,  at  the  time  the  policy  was  issued.      Objection  to 

evidbhcb:     *^®  question  was  sustained.     There  are  two 

^^'Jjjir.    reasons  why  the  ruling  was  correct:    In  the 

•teitenu.       first  place,  the  question  omitted  one  part  of 

the  outfit,  to  wit,  the  self-feeder,  and  an  estimate  of  the 
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entire  property,  based  on  the  omission  of  a  material  part 
thereof,  would  have  been  of  no  value  and  incompetent: 
<2)  the  witness  had  theretofore  given  his  estimate  of  the 
value  of  the  separate  items  of  property. 

IIL  A  witness  introduced  by  defendant  to  prove  some 
very  material  circumstances  tending  to  show  that  plaintiff 
-set  out  the  fire  which  destroyed  his  proprety  was  asked  on 
4.  bvidbncb:     cross-examination  by  plaintiff's  counsel  if  he 
SS^Lin-  ^^^  1^0*  t>een  accused  of  burning  a  barn.    This 
*^^^'  was  objected  to  by  defendant,  but  the  objec- 

tion was  overruled,  and  the  witness  answered  that  he  had 
been.     This  was  clearly  erroneous,  and  manifestly  preju- 
dicial to  the  defendant.     Palmer  v.  B.  B.^  118  Iowa,  442; 
Hanners  v.  McClelland^  74  Iowa,  818;  State  v.  Brown^ 
100  Iowa,  64.     The  rule  on  this  question  is  well  under- 
stood, and  need  not  be  repeated.      Appellee  attempts  to 
justify  on  the  theory  that  the  admission  of  the  testimony 
was  without  prejudice,  because  of  matter  elicited  on  re- 
examination, whereby  defendant's  counsel  attempted  to 
break  the  force  of  the  imx)eachment.     We  do  not  think 
i)his  is  true.     Of  course,  defendant's  counsel  attempted  to 
put  the  best  light  on  the  matter  possible,  but  nevertheless 
it  appeared  in  the  record  that  the  witness  had  been  accused 
•of  burning  a  barn.     Surely  no  argument  is  needed  to  dem- 
onstrate the  effect  such  a  charge  might  have  against  one 
^of  the  defendant's  main  witnesses. 

IV.     Newly  discovered  evidence    was    one    of    the 
grounds  of  defendant's  motion  for  a  new  trial.     While  we 
should  not  reverse  the  case  on  this  ground  alone,  we  think, 
nbw  trial:     ^^  ^*®^  ^^  *^®  entire  record,  that  the  motion 
»^redS^-    should  have  been   sustained.      The  witness 
deuce.  whose  testiu^ony  it  is  claimed  was  newly  dis- 

covered stated  in  an  afSdavit  attached  to  the  motion  that 
he  met  the  plaintiff  near  the  scene  of  the  fire  on  the  eve- 
ning of  November  Ist  at  about  9.  p.  m.  This  was  very 
jxiateiuai  evidence,  as  plaintiff  undertook  to  show  that  he 
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was  many  miles  away  from  the  scene  of  the  fire.  It  is- 
trne  that  this  witness  afterwards  said  thai  he  did  not 
intend  to  say  that  it  was  plaintiff  whom  he  saw,  but  that 
he  spoke  to  the  person,  calling  him  by  plaintiff's  name^ 
and  that  he  thought  it  was  the  plaintiff.  This,  while 
bearing  on  the  weight  of  the  evidence,  does  not  show  its 
incompetency.  Identification  is  almost  always  a  matter  of 
opinion  or  belief.  The  only  doubt  about  the  correctness  of 
the  ruling  on  the  motion  arises  out  of  the 'showing  as  to  dili- 
gence. In  view  of  the  peculiar  nature  of  the  record,  we 
think  it  would  have  been  wiser  to  have  sustained  the  mo- 
tion for  a  new  trial  on  this  ground  alone. 

V.  Lastly  it  is  said  the  verdict  is  without  support  in 
the  evidence,  and  that  the  testimony  clearly  shows  that 
plaintiff  set  fire  to  his  own  propertv.  In  view  of  a  retrial,, 
we  do  not  care  to  commit  ourselves  at  this  time  on  this 
issue.  Defendant  will  have  the  benefit  of  the  testimony 
of  the  witness  Shine  on  a  retrial,  and  we  may  as  well  await 
the  result  of  such  retrial. 

For  the  errors  i>ointed  out,  the  judgment  must  be 

BBYSRSBD. 


Martin  Rilbt,  Appellee,  y.  J.  £.  Bell,  Appellants 

False  Representations:  balb  of  lakd:  liability  of  agbnt:  ik» 
120  ms  1  STRuonoN.  Where  an  agent  for  the  sale  of  land  willfully 
inisrepresentd  the  title,  »nd  the  purchaser,  relying  upon  hia 
statements,  is  induced  to  purchase  without  examination  of  the 
title  and  is  defrauded  thereby,  the  agent  cannot  avoid  liability 
for  the  loss  on  the  ground  that  he  was  acting  in  a  represent- 
atire  capacity,  and  an  instruction  embodying  this  rule  is  correct. 

Fraudulent  Representations:  liability  of  agbnt  :  estoppbl.  Where 
2  an  agent  for  the  sale  of  land  induces  the  purchaser  to  buy  1^ 
falsely  representing  that  a  material  fact  is  true  within  his 
knowledge,  and  damages  result,  the  agent  cannot  thereafter  be 
heard  to  say  that  he  in  fact  had  no  knowledge  of  the  subject 
concerning  which  the  representations  were  made  by  hinu 
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False  Representations:     sbleanob  upon.     In  a  Bait  bj  a  pozohaser 

3  agaiust  an  agent  for  falsely  representing  tl)e  title  to  land  he  is 
selling,  the  agent  oannot  be  heard  to  say  that  the  purchaser 
had  no  right  to  rely  thereon. 

Fraud  of  Agent:     RBCX>yBRY:     rbasonabus  oarb.     Where  one  has 

4  been  induced  to  purchase  land  by  the  willful  misrepresenta- 
tions of  an  agent  as  to  the  title,  a  showing  that  the  purchaser 
acted  as  a  reasonably  prudent  man  is  not  a  condition  preced- 
ent to  his  recovery  from  the  agent  for  the  injury  done. 

Practice:     review  of  error.     An  error  in  an  instruction  on  the 

5  subject  of  damages  which  might  have  been  corrected  by  the 
trial  court  if  attention  had  been  called  to  the  same,  cannot  be 
reviewed  when  objection  is  first  made  on  appeal,  under  Oode, 
section  4106. 

Sanne.      Where  complaint  is  made  for  the  first  time  on  appeal  that 

6  the  court  failed  to  submit  an  issue  raised  by  the  pleadings, 
the  error  will  not  be  reviewed. 

Exclusion  of  Evidence,    error:    cured  by  verdict.     In  an  action 

7  for  fraudulent  representations,  error  in  the  exclusion  of  evidence 

in  supx)ort  of  a  counterclaim  for  damages  for  the  wrongful 
issuance  of  an  attachment  based  on  nonresidence,  where  the 
ground  for  the  attachment  is  admitted,  is  cured  by  a  verdict 
for  the  plaintiff. 

Appeal  from  Adams  District  Court. — Hon.  H.  M.  Towner, 

Judge. 

Monday,  May  25,  ]93J^. 

On  December  1, 1890,  G.W.  Frank,  residing  in  the  state 
of  Nebraska,  was  the  owner  of  one  hundred  and  twenty 
acres  of  land  in  Adams  county,  this  state,  which  land  he  had 
placed  in  the  hands  of  the  defendant,  Bell,  then  a  real 
estate  agent  residing  at  Corning,  in  said  county,  for  sale. 
On  the  date  named.  Bell  negotiated  a  sale  of  the  land  to 
plaintiff,  and  a  contract  in  writing  was  executed  and  de- 
livered, the  material  provisions  thereof  being  that  the 
purchase  price  should  be  paid  in  installments,  the  last  one 
to  become  due  and  payable  March  1, 1896;  that,  upon  pay- 
ment being  made  in  full,  conveyance  should  be  made  **in 
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fee  simple,  clear  and  free  of  aU  incumbrances  whatever^ 
by  good  and  suflBcient  warranty  deed."  The  contract  was 
executed  by  Frank,  in  Nebraska,  and  forwarded  to  de- 
fendant, who  delivered  the  same  to  plaintiff,  and  there- 
after all  payments  to  be  applied  on  the  purchase  price 
were  made  to  defendant  by  plaintiff.  The  last  payment 
was  thus  made  in  August,  1895,  and  on  November  7th  fnl* 
lowing,  a  warranty  deed,  in  general  form,  executed  by 
Frank,  was  delivered  by  defendant  to  plaintiff.  It  appears 
that  at  all  the  times  mentioned  the  lands  in  question  were 
in  fact  incudibered  by  the  lien  of  a  valid  recorded  mort- 
gage held  by  one  Loomis.  During  the  year  1897  proceed- 
ings were  instituted  to  foreclose  such  mortgage,  resulting 
in  a  judgment  and  decree  of  foreclosure,  of  date  March 
22,  1899.  This  plaintiff  was  made  a  party  defendant  to 
such  action,  and  he  appeared  and  unsuccessfully  defended. 
On  April  24,  1899,  plaintiff  paid  said  judgment,  amount- 
ing to  $2,280.90,  and  costs,  including  attorney's  fees, 
$136.80.  This  action  is  brought  to  recover  of  the  defend- 
ant  the  aggregate  of  said  sums,  and  is  based  upon  allega- 
tions to  the  effect  that,  at  the  time  of  the  purchase  of  and 
payment  for  said  land,  plaintiff  was  ignorant  concerning 
the  title  thereto;  that  defendant,  in  response  tio  a  request 
for  information  as  to  such  title,  represented  to  plaintiff 
that,  of  his  own  personal  knowledge,  the  land  was  free 
and  clear  of  all  liens  and  incumbrances  whatsoever.  And 
plaintiff  says  that,  relying  wholly  upon  such  statement, 
he  purchased  and  paid  for  said  land  without  having  made 
a  title  examination.  He  further  says  that  the  representa- 
tions so  made  by  defendant  were  false,  and  known  by  him 
(said  defendant)  at  the  time  to  be  so,  and  were  made 
with  intent  to  cheat,  wrong,  and  defraud  plaintiff,  and 
with  intent  that  plaintiff  should  rely  thereon,  which  he 
did,  to  his  damage,  as  stated;  that,  when  he  discovered 
the  existence  of  said  mortgage,  the  said  Frank  had  become 
and  was  insolvent,  and  had  no  property  in  this  state.    The 
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defendant  pleads  the  fact  of  bis  agency.  He  also  denies 
tiie  fraud,  deceit,  concealment,  and  misiepresentations 
alleged,  and  denies  actual  knowledge  of  the  existence  of 
the  Loomis  mortgage  at  the  time  when  the  contract  was 
made*  Such  other  matters  appearing  in  the  record  as  are 
material  to  be  considered  are  stated  in  the  opinion. 
There  was  a  jury  trial,  verdict  and  judgment  in  favor  of 
plaintiff,  and  defendant  appeals. — AMrmed. 

Burg  Brown^  T.  M.  Stuart,  and  Maxwell  <6  Maxwell 
for  appellant 

Sullivan  <&  Sullivan  and  F.  C.  Okey  for  appellee. 

Bishop,  0.  J. — It  appears  from  the  record  that  the 
defendant  was  for  many  years  a  business  man  at  Ooming^ 
the  seat  of  Adams  county,  and  well  known  to  plaintiff; 
that  the  latter  is  an  aged  farmer,  having  little  or  no  edu- 
cation, and  who  resides  near  Oorning;  that  defendant, 
acting  as  the  agent  of  Frank,  negotiated  the  sale  of  the 
land  in  question  to  plaintiff,  and  at  the  time  thereof  such 
land  was  incumbered  by  the  lien  of  the  Loomis  mortgage; 
andtbat  at  the  time  oi  making  the  contract,  and  of  his  pay- 
ments thereunder,  plaintiff  had  no  actual  knowledge  of  the 
existence  of  such  mortgage.  We  think  it  further  appears 
— and  the  jury  found  such  to  be  the  fact— that,  to  induce 
plaintiff  to  enter  into  the  contract,  defendant  asserted  that 
he  had  personal  knowledge  of  the  condition  of  the  title  to 
the  lands,  and  that  such  title  was  perfect  in  all  respecta 
The  representations  made  by  defendant,  as  testified  to  by 
plaintiff  and  other  witnesses  in  his  behalf,  were,  in  sub- 
stance, as  follows:  Pending  the  negotiations  for  the  sale, 
plaintiff  said:  "Mr,  Bell,  I  will  buy  the  land  if  it  is  clear 
of  everything.  1  donH  want  to  buy  anything  unless  it  is 
clear,  and  I  want  to  buy  of  you.''  To  which  defendant 
responded:  "All  right  It  is  clear  of  everything.  I  have 
looked  up  the  record,   and  it  is  clear  of  everything.'' 
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Again,  at  the  time  the  contract  was  signed,  defendant  said 
that  he  had  examined  the  records,  and  that  the  land  was 
clear  and  free  of  all  incumbrances.  This  he  repeated 
several  times.  Being  asked  about  an  abstract  of  title, 
defendant  answered  that,  if  an  abstract  was  furnished, 
plaintiflF  would  have  to  pay  for  the  same,  whereupon 
plaintiff  said:  "All  right  I  will  x>ay  for  the  abstract,  if 
thatisalL"  To  this  defendant  replied:  "Look  here*  There 
is  no  use  of  your  paying  for  an  abstract,  because  the  land 
is  clear,  and  you  are  just  throwing  away  that  money." 
Plaintiff  says,  and  the  jury  accepted  his  statement  as 
true,  that  he  believed  and  relied  upon  the  statements  so 
made  by  defendant,  and  accordingly  did  not  cause  an 
examination  of  the  title  records  to  be  made.  As  a  wit- 
ness on  his  own  behalf,  the  defendant  denied  having 
knowledge  of  the  existence  of  the  mortgage  at  the  time 
the  contract  was  made,  and  denied  making  the  statements 
attributed  to  him. 

The  courts  upon  its  own  motion,  gave  to  the  jury  an 
instruction  as  follows:  "(5)  It  is  not  sufScient  to  show 
that  the  representation  was  made,  and  made  to  induce 
the  sale,  and  that  said  statement  was  in  fact  untrue* 
It  must  further  appear  that  the  defendant  knew  a^rid  state- 
ment was  untrue  when  he  made  it,  or  he  must  have  asserted 
that  he  had  actual  knowledge^  or  intended  to  convey  the  im- 
pression that  he  ha-d  actual  knowledge^  of  the  truth  of  the 
statement  made^  although  conscious  that  he  had  no  such 
knowledge.  It  is  admitted  that  defendant  was  the  agent 
of  Frank,  and  so  acted  in  the  transaction.  It  is  also  ad- 
mitted that  plaintiff  knew  that  defendant  was  acting  for 
Frank,  and  not  for  himself.  Under  these  circumstances, 
a  mere  assertion  or  representation  concerning  the  said  land 
would  be  presumed  to  be  made  for  and  on  behalf  of  the 
principal,  and  the  agent  would  not  be  liable  for  any  such 
assertion  or  representation,  concerning  said  land  unless^ 
such  agent  in  making  such  statement^  knew  at  the  time  he 
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was  making  it  that  the  statement  was  false  an^  untrue^  or 
ihat  he  made  such  representation  assuming  and  asserting 
that  he  had  personal  knowledge^  when  in  fact  he  had  notV 
•{The  italics  are  ours.) 

To  the  giving  of  such  instruction  the  defendant  saved 
an  exception,  and  he  now  assigns  error  based  thereon. 
The  particular  grounds  of  complaint  have  reference  to  the 
4  FALSE  rcpre-  italicized  portions  of  the  instruction.  It  is 
S?iS'?rnd:  contended  in  the  first  place  that  the  instruc- 
agen?^^^  tiou  is  orroueous  in  that  the  reprecentations 
struct  on«.  alleged,  conceding  the  same  to  have  been 
made,  were  the  representations  of  the  principal,  and, 
under  the  circumstances  presented,  he  alone  became 
bound  thereby.  In  support  of  this  proposition,  counsel 
invoke  the  general  rale  to  the  effect  that  where  an  agent 
has  acted  in  good  faith,  and  within  the  limits  of  his  auth- 
ority, his  principal  alone  is  bound  by  his  representations, 
however  false  the  same  may  prove  to  be  in  point  of  fact. 
The  force  of  such  rule,  as  applied  to  a  state  of  facts  com- 
ing within  the  field  of  its  operation,  is  not  to  be  denied. 
But  it  will  be  observed  that  the  element  of  g*  od  faith  is 
essential  to  the  rule,  and  it  follows,  of  necessity,  that, 
in  a  case  dominated  by  bad  faith  or  fraud  on  the 
part  of  the  agent  himself,  the  rule  can  have  no  applica- 
tion. The  rule  thus  invoked  by  counsel  is  confined  in  its 
application  to  such  representations,  and  such  only,  as  may 
be  made  by  an  agent,  speaking  as  such,  for  and  on  behalf 
of  his  principal.  Thus  it  is  that  an  agent  is  not  chargeable 
with  personal  responsibility  where  it  appears  that  he  has 
acted  in  good  faith  within  the  general  scope  of  his  author- 
ity, and  in  making  representations  has  acted  simply  as  the 
mouthpiece  of  his  principal,  and  has  spoken,  therefore, 
as  his  principal  might  have  spoken,  had  he  been  personally 
present  and  acting  in  the  premises.  The  thought  of  the 
instruction  under  consideration  is  that  bad  faith  and 
fraud— that  is,  a  conscious  and   willful  misrepresentation 
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of  a  fact — are  essential  to  a  recovery  as  against  the  agent 
in  any  event.  In  effect,  therefore,  the  jury  is  told  that^ 
unless  bad  faith  is  made  to  appear,  the  plaintiff  must  fail 
in  his  action,  and  a  verdict  should  accordingly  be  returned 
in  favor  of  defendant  Now,  that  a  personal  liability  may 
be  charged  as  against  an  agent  where  fraud  or  bad  faith 
on  his  part  is  alleged  and  proven,  is  well-settled  doctrine* 
Lyon  V.  Tevis^  8  Iowa,  79;  Paton  v.  Lancaster,  88  Iowa,  494 
This  doctrine  is  bottomed  upon  the  principle  that  any 
person  who  by  himself  i>erpetrates  a  fraud,  or  who  makes 
himself  a  party  with  others  to  the  commission  of  a  fraud, 
may  be  held  personally  liable  for  the  natural  consequences 
or  proximate  results  flowing  therefrom.  It  follows  that 
one  who  sustains  the  relation  of  agent  cannot  escape  lia- 
bility for  his  fraudulent  acts,  willfuUy  committed  while  in 
pursuit  of  the  master's  business,  by  merely  pointing  out 
the  fact  of  his  agency.  Narris  v.  Kipp^  74  Iowa,  444; 
Delaney  v.  Rochereau,  44  Am.  Rep.  466;  Bergho^  v.  Mc- 
Donald, 87  Ind.  549;  Redden  v.  QriMn,  186  Mass.  229  (49 
Am.  Rep.  26);  Campbell  v.  Hillman,  61  Am.  Dec  196; 
Mechem  on  Agency,  section  671.  Here  bad  faith  and 
fraud  are  charged  against  the  agent  personally,  and  there 
is  evidence  in  the  record  tending  to  support  such  allegation. 
The  criticism  of  the  instruction  thus  made  is  therefore 
without  merit. 

A  further  attack  is  made  upon  the  instruction  for 
that  no  reference  is  made  therein  to  the  necessity  of  proof 
of  scienter.  It  may  be  conceded  that,  in  an  ordinary 
i.  PRAUDULBMT  actiou  for  deceit  by  means  of  false  and  fraud* 
tions:  Ha-  uleut  representations,  proof  of  scienter  is 
c«toppci.  essentiaL  This  is  the  general  rule,  and  has 
been  adhered  to  by  this  court  in  a  line  of  cases  beginning 
with  Holmes  v,  Clark,  10  Iowa,  423,  and  ending  with 
Boddy  lu  Henry,  118  Iowa,  462.  But  we  think  such  rule 
cannot  be  accepted  as  controlling  in  a  case  such  as  we  now 
have  before  us.     Where  the  wrong  complained  of  is  that 
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the  defendant  has  induced  the  plaintiff  to  act  by  falsely 
and  fraudulently  representing  that  a  certain  material  fact 
is  true,  within  his  persona)  knowledge,  and  injury  and* 
damage  result  therefrom,  both  reason  and  authority  unite 
in  dictating  the  wholesome  doctrine  that  he  shall  not  be 
heard  thereafter  to  assert  that  in  fact  he  had  no  knowledge 
upon  the  subject  concerning  which  the  representation  waa 
made  by  himw  Such  was  directly  our  holding  in  McKown- 
V.  Furgason^  47  Iowa,  636.  The  principle  finds  support, 
also,  in  the  following  authorities:  Bondurant  v.  OratD^ 
/brrf,  22  Iowa,  40;  Oardner  v.  Trenary^  65  Iowa,  646; 
ClaMn  V.  Aasur.  Co.,  110  D.  S.  81  (3  Sup.  Ot  Rep.  507, 28 
L.  Ed,  76);  14  Am.  &  Eng.  Ency.  (2d  Ed.)  120;  Oooley  on 
Torts,  498.  The  rule  announced  in  Boddy  v.  Henry^  supra^ 
is  not  antagonistic  to  the  doctrine  of  the  MoKovm  C<Me* 
In  writing  his  opinion,  McOlain,  J.,  had  the  McKovm  C<Me 
before  him,  and  finds  in  what  is  there  said  a  qualificatioo 
of  the  general  rule,  rather  than  the  announcement  of  a 
doctrine  in  opposition  thereto.  In  the  Boddy  Case  it  i? 
said  that  ''intentional  fraud,  as  distinguished  from  a  mere 
breach  of  duty  or  the  omission  to  use  due  care,  is  au 
essential  factor  in  an  action  for  deceit."  And  this  may 
be  accepted  as  correct  doctrine.  It  is  the  purpose  to  com- 
mit a  fraud  that  gives  rise  to  the  rule  authorizing  damage 
to  be  recovered  for  a  deceit,  and  hence  the  necessity  for 
proof  of  the  scienter^  that  is,  knowledge  of  the  falsity  of 
the  statement  on  the  part  of  the  person  making  the  same. 
Were  it  not  that,  to  be  actionable,  the  fraud  must  be  born 
of  intention,  then  it  would  be  that  prosecutions  for  deceit 
could  be  predicated  upon  any  misrepresentation  designed 
to  influence  the  conduct  of  another,  however  the  mistake 
may  have  arisen,  or  however  honestly  the  representation 
may  have  been  made.  But  where  the  statement  com- 
plained of  is  accompanied  by  a  direct,  but  false,  assurance 
that  the  truth  thereof  is  personally  known  to  the  person 
Vol.  120  Iowa.— 40. 
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making  the  same,  the  reason  for  the  general  rule,  in  so 
far  as  it  requires  proof  of  actual  knowledge,  can  have  no 
application.  In  such  case  the  person  making  the  repre- 
sentation at  least  knows  that  his  statement  of  x>ersonal 
knowledge  is  false,  and  therefrom  an  intentional  frau  1  is 
easily  to  be  presumed.  There  can  be  no  variance  in  the 
principle  upon  which  one  is  held  liable  for  damage  who 
asserts  the  existence  of  a  fact,  knowing  that  in  truth  it 
does  not  exist,  and  that  upon  which  a  like  responsibility 
is  visited  upon  one  who,  conscious  that  he  is  ignorant  con- 
cerning the  subject-matter  of  which  he  speaks,  still-falsely 
asserts  that,  within  his  own  personal  knowledge,  a  fact 
stated  by  him  does  in  truth  exist.  In  each  instance  an 
intentional  fraud  is  manifest,  and  it  is  of  this  that  the 
law  takes  note,  and  for  this  it  affords  a  remedy. 

But  appellant  says  that,  conceding  even  the  making 
of  the  representation  alleged,   the  instruction  was  erron- 
eous, in  that  no  recovery  should  be  allowed,  inasmuch  as 
3.  False  reprc-  plaintiff  had  uo  legal  right  to  rely  upon  such 
rcHauceupon.  representation,  and  so  make  no  further  effort 
to  ascertain  the  real  condition  of  the  title  to  the  lands. 
In  this  we  do  not  agree.     If  defendant  in  fact  knew  the 
condition  of  the  title,  it  was  his  duty  to  truthfully  repre- 
sent the  same,  if  he  essayed  to  speak  at  all  upon  the  sub- 
ject.    If  he  did  not  know  the  condition  of  the  title,  it  was 
his  duty  to  frankly  avow  that  fact,  if  he  essayed  to  speak 
at  all.     Here  the  charge  is  that  he  claimed  to  have  per- 
sonal knowledge  to  the  effect  that  the  title  was  perfect. 
Now,  if  plaintiff  acted  upon  such  representation  in  good 
faith,  and  to  his  damage,  both  reason  and  authority  unite 
in  authorizing  a  recovery  for  the  damage  thus  sustained. 
Under  the  circumstances  here  presented,  we  think  it  does 
not  lie  in  the  mouth  of  one  charged  with  such  a  fraud  to 
say  that  an  examination  of  the  county  records  would  have 
disclosed  his  untruth  and  laid  bare  his  attempted  fraud. 
Where  one  is  shown  to  have  made  statements  of  the  char- 
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acter  here  in  question,  the  law  presumes  that  he  intends 
that  the  same  shall  be  relied  upon.  If  the  party  to  whom 
they  are  made  does  in  good  faith  rely  thereon,  he  may 
recover,  notwithstanding  it  may  appear  that  opportunities 
were  open  to  him  to  ascertain  the  truth  by  investigation 
and  examination.  As  applied  to  a  case  such  as  we  have 
before  us,  it  is  well  settled  that  one  who,  to  advance  his 
own  interests,  falsely  asserts  the  existence  of  a  state  of 
facts,  knowing  the  other  party  to  be  ignorant,  cannot  com- 
plain if  he  is  believed. 

II.     Complaint  is  made  of  the  sixth  instruction   as 
given  by  the  court.     Therein  the  jury  is  told  that,  in  any 
event,  it  must  be  made  to  satisfactorily  appear  that  the 
4   Fraud  of       plaintiff  boHeved  and  relied  upon  the  repre- 
|^."r^^!"  sentations  alleged  to  have  been  made.     The 
able  care.       instruction  then  calls  attention   to  the'  fact 
that  the  mortgage  in  question  was  a  matter  of  record  in 
said  county,  and  concludes  as  follows:     "Under  ordinary 
circumstances,  the  record  imparts  and  presumes  notice, 
and  a  person  is  supposed  to  know   what  he   might  with 
reasonable  diligence  have  discovered.      Under  ordinary 
circumstances,  it  is  likewise  the  duty  of  the  person  who  is 
about  to  purchase  land  to  examine  the  records,  and  if  he 
neglects  to  use  the  means  which  are  thus  placed  athisdis- 
posal  for  his  protection,  and  a  loss  occurs,  he  is  not  allowed 
to. set  up  his  own  negligence  and  want  of  diligence  to 
reimburse  him  for  such  loss.     But  in  cases  such  as  the 
plamtiff  asserts  in  the  case  at  bar^  where  such  examina  - 
tion  is  not  made  by  reason  of  affimative  allegations  re- 
garding the  condition  of  the  title^  such  ordinary  rules  do 
not  apply^  providivg  it  appears  that  such  statements  are 
believed  and  relied  upon,  and  the  other  elements  neces- 
sary to  warrant  recovery  are  established.'*^     That  it  is  the 
duty  of  every  person  to  use  ordinary  care  and  prudence  in 
the  transaction  of  his  business  affairs  is  undoubtedly  true, 
and,  generally  speaking,   if  he  neglects  to  make  use  ol 
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such  means  as  are  at  bis  disposal,  and  a  loss  occurs,  he  is 
to  be  held  remediless.  To  say  otherwise  would  be  to  hold 
out  an  inducement  or  reward  for  negligence  and  want  of 
diligence.  Oee  v.  Moss^  68  Iowa,  818;  LongsJiore  v.  Jacky 
80  Iowa,  298;  Ladner  v.  Balaley^  108  Iowa,  674. 

It  is  the  contention  of  counsel  for  appellant  that  it 
was  incumbent  upon  plaintiff  to  prove  not  only  that  the 
representations  were  made  as  alleged,  and  that  they  were 
believed  and  relied  upon,  but  that  he  must  go  farther,  and 
show  to  the  satisfaction  of  the  jury  that  under  all  the  cir- 
cumstances, and  as  a  matter  of  fact,  he  acted  as  a  reason- 
ably prudent  and  careful    man   in  thus  believing  and 
relying.     And  it  is  said  that  the  instruction  is  erroneous 
in  that  negligence  or  want  of  care  and  diligence  on  the 
part  of  plaintiff,  as  a  question  of  fact,  material  and  proper 
to  be  submitted  to  the  jury,  was  thereby  ignored,  and,  in 
effect,  determined  ux>on  by  the  court  as  a  proposition  of 
law.     The  instruction,  as  a  whole,  tells  the  jury  that  it  is 
incumbent  upon  plaintiff  to  prove  the  making  of  the  false 
representations  alleged,  and  that  they  were  made  with 
intent  that  they  should  be  believed  and  relied  upon;  that 
he  (plaintiff)  did  ia  fact  believe  and  rely  upon  the  same, 
and  acted  in  accordance  therewith.      As  applied  to  this 
case,  the  contention  of  appellant  accordingly  narrows  down 
to  this:    Where  one  is  charged  with  making  false  repre- 
sentations, intending  that  such  should  be  believed   and 
relied  upon,  and  which  were  believed  and  relied  upon,  may 
he    demand    proof,  as  a  condition    precedent  to  fixing 
upon  him  a  liability  for  resulting  damages,  to  the  effect 
that  the  person  whom  he  has  thus  deceived  and  damaged 
acted  as  a  reasonably  prudent  man  in  taking  him  at  his 
word,  and  acting  upon  faith   of  his  truthfulness?    The 
mere  statement  of  the  question,  as  it  seems  to  us,  is  suflS- 
cient  to  clearly  indicate  the  appropriate  answer.  It  would 
be  absurd — nay  more,  a  travesty — to  say  that  one  who,  to 
accomplish  his  own  ends,  by  willful  fraud  has  induced 
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another  to  act  to  his  damage,  may  demand  that  the  ques* 
tion  of  his  liability  shall  be  made  to  depend  upon  whether 
or  not  his  victim  would  have  gotten  tangled  in  the  net 
purposely  spread  for  him,  had  he  acted  as  an  ordinarily 
prudent  man.  One  who  induces  another  to  walk  in  the 
way  of  a  pitfall,  ought  not  to  be  absolved  from  liability 
for  a  resulting  injury,  even  though  he  might,  if  permitted 
to  do  80,  convince  a  jury  that  his  scheme  would  not  have 
been  successful,  had  his  victim  displayed  ordinary  busi* 
ness  judgment. 

IIL    The  jury  was  instructed  that,  if  the  plaintiff  was 
found  entitled  to  recover,  the  verdict  in  his  favor  should 
be  for  the  sum  of  $2,424.80.     This  sum,  it  will  be  noticed, 
5.  practicb:      corresponds  with  the  sum  paid  by  plaintiff  to 
error.  Satisfy  the  judgment  in  the  foreclosure  suit, 

including  costs  and  attorney's  fee.      The  giving  of  such 
instruction  is  assigned  as  error.      The  specific  complaint 
made  is  that  the  costs  of  the  foreclosure  suit,  including 
attorney's  fee,    were  improperly  included    in    the   sum 
named  in  the  instruction.     Appellee  now  calls  attention 
to  the  fact  that,  as  shown  by  the  record,  the  point  here  con- 
tended for  is  presented  for  the  first  time  in  this  court.     It 
is  a  rule  of  the  statute — and  we  have  repeatedly  held  in 
conformity  therewith — that  a    judgment    may    not    be 
reversed  for  an  error  which  could  have  been  corrected  on 
motion  in  the  trial  court,  until  such  motion  has  been  there 
made  and  overruled.     Code,  section  4105;  Oarvin  v.  Can* 
nouy  58  Iowa,  716;  Richman  v.  Boards  eto^  70  Iowa,  627; 
Ketchum  v.  Larkin^  88  Iowa,   215.      Should   we  concede 
that  plaintiff,  as  a  matter  of  right,  ought  not  to  be  per- 
mitted to  recover  in  this  action  the  amount  of  the  costs  in 
the  foreclosure  suit  paid  by  him,  and  that  the  instruction 
was  erroneous  to  that  extent,  still  it  is  clear  that  relief 
cannot  be  had  in  this  court,  as  the  error,  if  such  there  was, 
might  have  been  corrected,  on  motion,  in  the  trial  court. 
The  i  icorrect  amount,  if  such  it  be,  may  have  been  in- 
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sorted  by  accident  or  oversight,  or  under  a  mistaken  ap- 
prehension of  the  law  or  the  facts.  In  any  event,  it  was 
the  duty  of  defendant  to  call  attention  thereto  by  way  of 
motion  for  new  trial,  or  otherwise,  and  thus  afford  oppor- 
tunity for  correction.  The  mere  taking  of  an  exception  is 
not  sufScient,  where  the  specific  point  contended  for  is  not 
called  to  the  attention  of  the  court,  and  a  ruling  had 
directly  thereon. 

In  this  connection  we  may  dispose  of  another  assign- 
ment of  error,  and  much  that  has  been  said  above  has 
application  thereto.  As  one  of  his  defenses,  the  defend- 
ant pleads  the  bar  of  the  statute  of  limita- 
tions; it  being  alleged  that  plaintiff's  cause 
of  action  accrued  more  than  five  years  prior  to  the  time 
the  action  was  commenced.  No  request  was  made  for  an 
instruction  to  the  jury  having  relation  to  such  ground  of 
defense,  and  no  reference  was  made  thereto  in  the  state- 
ment of  the  issues,  or  in  the  instructions  given  the  jury  by 
the  court  on  its  own  motion.  The  failure  of  the  court  to 
submit  the  issue  so  tendered,  under  prox>er  instructions,  is 
assigned  as  error.  As  an  abstract  proposition  of  law,  it 
may  be  conceded  that  it  was  the  duty  of  the  courts  without 
recjuest,  to  submit  to  the  jury,  under  proper  instructions, 
each  of  the  several  defenses  tendered  concerning  which 
any  dispute  of  fact  was  presented  by  the  record.  The 
failure  to  request  is  material  only  in  the  sense  presently 
to  be  noticed.  The  record  before  us  further  discloses  that 
no  objection  was  made,  or  exception  t^ken,  based  upon 
the  error  or  omission  now  complained  of;  nor  was  the  sub- 
ject-matter presented  to  the  trial  court  after  verdict  by 
motion  for  new  trial  or  otherwise.  The  omission  is  com- 
plained of  for  the  first  time  by  way  of  assignment  of  error 
in  this  court.  In  view  of  the  statutory  provision  and  our 
previous  holdings,  to  which  we  have  already  called  att<»n- 
tion,  it  is  manifest  that  we  cannot  consider  the  same. 
Had  a  request  for  instruction  been  presented  and  refused; 
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had  the  motion  for  new  trial  made  reference  to  the  omis* 
Bion;  had  objection  been  made  in  any  form,  and  the  same 
ruled  upon — the  record  might  have  presented  a  question 
for  our  determination.  As  the  record  presented  contains 
no  reference  to  an  adverse  ruling,  nor  to  an  exception 
saved,  and  as  both  are  essential  as  a  basis  for  an  assign- 
ment of  error,  we  cannot  consider  the  question  thus  made. 
IV.  In  the  petition  it  is  alleged  that  defendant  is  a 
nonresident  of  the  state  of  Iowa,  and  a  writ  of  attachment 
is  prayed  for.  With  his  apswer  the  defendant  presented 
J  Exclusion  ^  Counterclaim,  in  which  it  is  alleged  that  at 
cnSrcu?S"  *he  time  of  the  commencement  of  plaintiff's 
by  verdict.  a^c^iQ^  a  boud  for  attachment  was  filed,  a 
copy  of  which  is  set  forth,  and  that,  based  thereon,  a  writ 
of  attachment  was  issued,  and  levied  upon  his  property. 
Defendant  admits  the  fact  of  nonresidence  alleged,  but  he 
says  that  the  attachment  was  wrongful,  in  that  he  was  not 
in  any  manner  indebted  to  plaintiff  at  the  time.  The 
character  and  extent  of  the  damages  sustained  by  him  are 
set  forth,  and  judgment  on  the  bond  demanded.  By  way 
of  reply  to  such  counterclaim,  the  plaintiff  pleaded  a  gen- 
eral denial.  As  a  witness  on  his  own  behalf,  the  defend* 
ant  was  asked  the  following  questions:  **Q.  What  do  you 
know  about  losing  "any  sales,  or  any  damages  that  have 
arisen  to  you,  by  reason  of  this  attachment?"  '*Q.  .  State 
whether  or  not  it  was  necessary  for  you  to  come  here  to 
defend  against  this  action?"  "Q.  How  far  did  you  have 
to  come  to  attend  this  trial?"  **Q.  What  were  your  ex- 
penses in  coming  here  to  defend  against  these  attachment 
proceedings?"  Each  of  the  foregoing  questions  was  ob- 
jected to  as  incompetent,  irrelevant,  and  immaterial,  and 
the  objections  were  sustained.  Such  was  the  only  evidence 
offered  by  defendant  in  support  of  the  averments  of  his 
counterclaim.  The  objections  thereto  may  properly  have 
been  sustained  for  the  folio  win «:,  if  for  no  other  reason: 
The  reply  put  in  issue  every  lact  alleged  in  the  counter- 
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claim,  and  defendant  thereby  became  bound  to  make  proof 
of  all  material  facts  alleged.  In  view  of  the  entire  ab- 
sence of  preliminary  proof  concerning  the  issuance  and 
levy  of  the  attachment,  it  is  manifest  that  evidence  [as  to 
the  character  or  extent  of  damage  might  well  be  regarded 
as  improperly  offered.  But  if  this  were  not  so,  and  con< 
ceding,  for  the  purposes  of  this  case,  that  the  matters  of 
damage  sought  to  be  proven  were  proper  in  character, 
still,  in  view  of  the  verdict  found  by  the  jury,  the  defend- 
ant is  in  no  position  to  complain.  The  attachment  was 
grounded  simply  upon  an  allegation  of  nonresidence,  and 
this  was  confessed.  At  best,  therefore,  defendant  could 
recover  damages  only  in  the  event  that  plaintiff  should 
fail  of  a  recovery  upon  the  cause  of  action  alleged  by  him. 
It  follows  that  the  error,  if  any  there  was,  was  cured  by 
the  verdict  returned  by  the  jury. 

y.  Complaint  is  made  of  misconduct  on  the  ;Qart  of 
the  jury.  We  have  read  the  record  carefully,  and,  in  our 
opinion^  no  suflScient  showing  of  misconduct,  resulting  in 
prejudice,  appears.  We  have  also  examined  the  several 
assignments  of  error  based  on  rulings  connected  with  the 
introduction  of  the  evidence  in  the  case,  and  find  no  preju* 
dicial  error. 

We  think  the  judgment  was  warranted  by  the  evi- 
dence, and  finding  no  error  it  is  affirmsd. 


Mallort  OoMinssiON  Oohpant,  Appellant,  v.  R.  M.  Elwood, 

Appellee. 

Sales:     brbagh  of  wabbantt:      PLBADma.    A  ooonteiolaim  for 

1  breach  of  warranty  in  sale  of  sheep  is  not  objectionable  be- 
cause of  items  for  care,  feed  and  expense  of  keeping.  The 
qnestion  of  whether  the  breach  of  the  warranty  is  the  proxi* 
mate  cause  of  the  damage  being  one  of  proof  and  not  of  pleading. 

Pleading:      brbaoh  of  warranty:      failure  of  ooNsmERATiON : 

2  ELECTION.    In  an  action  on  a  note  given  for  the  purchase  pric« 
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of  aheep,  defendant  may  plead  both  a  breach  of  warranty  and 
failure  of  consideration,  and  cannot  be  required  to  elect  npon 
which  he  will  rely. 

Evidence :     improper  objbotion.     The  relevenoy  of  testimony  can- 
8     not  be  considered  oh  an  objection  which  simply  goes  to   the 
competency  of  the  witness. 

i^on-Prejudicial  Evidence.     The  admission  of  the  testimony  of  a 

4  witness  as  to  his  understanding  of  an  agreement  is  not  error 
where  no  prejudice  results. 

P -act ice:     relbyanoy  of  aroument.     An  argument  on  ai>peal,  not 

5  addressed  to  the  questions  raised  on  the  trial,  will  not  be  oon- 
sidered. 

Waiver :     renewal  of  note  :     byidenoe.      The  making  of  renewal 

6  notes  is  presumptive  evidence  of  a  waiver  of  any  defense  to  the 
indebtedness,  but  is  not  conclusive. 

Evidence:     motion  to  strike.      A  party  cannot  permit  evidence  of 

7  a  local  custom  to  be  received  without  objection  and  afterwards 
have  it  stricken  on  motion. 

•Sale:    authority  of  agent:    oustom.     One  dealing  with  an  agent 

8  may  in  the  absence  of  notice  of  limitations  assume  that  he 
has  authority  to  sell  according  to  the  local  custom. 

Evidence:     objection  of  oppoerrs  party:      review  on  appeal. 

9  Where  a  i>arty  fails  to  take  an  exception  to  a  ruling  or  remark 
of  the  trial  court  regarding  the  admissibility  of  evidence,  or 
to  raise  the  question  on  a  motion  for  a  new  trial,  he  cannot 
insist  upon  the  error  in  the  appellate  court  based  on  an  objec- 
tion made  by  the  opposite  party. 

Appeal  from  Jones  District  Court. — Hon.  H.  M.  ^emlby» 

Judge. 

Monday,  May  25,  190a 

Action  at  law  on  two  promissory  notes  given  for  tte 
purchase  price  of  certain  dHeep.  Defense,  failure  of  con- 
^ideration,  due  to  the  diseased  condition  of  the  animals 
when  sold,  and  a  counterclaim  for  damages  for  breach  of 
warranty  of  the  sheep  made  at  the  time  of  the  sale.  Trial 
to  a  jury.  Verdict  and  judgment  for  defendant,  and 
|)lai'itiff  appeals. — AMrmed. 
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S.  W.  Norton  and  Cash  cfe  RhineJuirt  for  appellant 

F.  O.  -fi?ii«^n  for  appellee. 

Deemer,  J. — While  there  are  some  nineteen  assign- 
ments of  error,  but  few  of  them  are  suflBcient  under  the 
statute  and  decisions  of  this  court  to  present  any  question 
for  review.  The  assignments  with  reference  to  the  in- 
structions and  special  interrogations  given  and  refused  are 
omnibus  in  character,  and  clearly  insufScient  under  the 
rule  announced  in  Suss  v.  C.  (&  O.  W.  R.  if,  113  Iowa,  343; 
Fitch  V.  Mason  City,  116  Iowa,  716,  and  other  like  cases. 
There  is  nothing,  therefore,  for  us  to  consider  with  refer- 
ence to  these  matters.  The  third  assi<;:nment  is  omnibus- 
in  character,  and  also  requires  us  to  search  through  the 
record  for  the  alleged  errors.  The  sixth  is  omnibus  in 
character,  and  insuflBcient  Nine  and  ten  refer  to  rulings 
on  page  thirty-three  of  abstract,  but  no  rulings  are  set  out 
on  that  page.  The  motion  for  a  new  trial  was  based  on 
fifteen  distinct  grounds.  There  is  one  omnibus  assign- 
ment of  error  challenging  the  overruling  of  this  motion, 
based  on  five  alleged  reasons.  This  is  also  insufficient. 
SisHon  V.  Kaper^  105  Iowa,  599;  Shoemaker  v.  Turner,  117 
Iowa,  340,  and  cases  cited.  Giving  the  appellant  the 
benefit  of  every  doubt,  the  only  assignments  which  we 
may  consider  are  1,  2,  5,  7,  8,  11,  12,  18,  and  19.  These 
we  shall  determine  in  their  order. 

It  will  be  observed  from  the  preliminary  statement  of 
the  case  that  defendant  pleaded  a  counterclaim  for  dam- 
ages suffered  by  him  by  reason  of  a  breach  of  warranty  in 
I    SALBs:  ^^^  ^^^®   ^^  ^^^  sheep.      He   asked  that  he 

wa?ra^ty:      should  be  allowod  as  part  of  his  damages  for 
pleading.       ^j^^  carc,   feed,  and  expense  of  keeping  the 
sheep  for  about  one  year,  amounting  to  $1,000.      Plaintiff 
moved  to  strike  out  these  items  for  the  reason  that  same 
are  incompetent,  irrelevant,  and  immaterial,  and  for  the 
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further  reason  that  the  action  herein  is  upon  a  breach  of 
warranty,  and  special  damages  cannot  be  recovered  in 
such  an  action ;  and  that  the  only  measure  of  recovery  i  8 
the  difference  between  the  contract  price  and  the  value  of 
the  property  in  the  condition  in  which  the  defendant  re- 
ceived it.  The  motion  was  overruled,  and  exception 
taken.  This  assignment  does  not  seem  to  be  argued, 
hence  we  shall  not  consider  it.  In  any  event,  the  ruling 
was  correct  under  the  doctrine  announced  in  Joy  v.  Bitzevy 
77  Iowa,  74.  Whether  or  not  defendant  was  able  to  show 
that  these  damages  were  the  proximate  result  of  the 
breach  of  warranty  was  a  matter  relating  to  the  proof,  and 
not  to  the  pleadings. 

In  addition  to  filing  a  counterclaim  for  breach  of  war- 
ranty, defendant  pleaded  failure  of  consideration  for  the 
notes,  due  to  the  diseased  and  worthless  condition  of  the 
a.  Pleading:      shoop.     Before  the  trial  commenced,  plaintiff 
warranty:      movod  the  court  to  require  defendant  to  elect 

failure  of 

cpnsidera-      whether  he  would  relv  on  failure  of  consider- 

tiou:  eleO" 

tion.  ation  or  breach  of  warranty.     This  was  over- 

ruled, and  of  this  complaint  is  made.  There  was  no  error 
in  the  ruling.     Thorson  v.  Baker^  107  Iowa,  49. 

In  the  fifth  assignment  it  is  said  the  court  erred  in 
permitting  defendant  to  prove  a  local  custom  to  warrant 
sheep.  Turning  to  the  abstract  at  the  page  indicated,  we 
3.  Evidence:     find  the  only  ruling  was  as  follows:    "Robert 

o^^Sion.  Elwood,  recalled,  testified  as  follows:  *I 
know  the  custom  down  in  that  county  in  '98  and  '99  with 
reference  to  guaranteeing  sheep  to  be  free  from  disease.' 
Q.  And  sound  and  all  right?  (Plaintiff  objects  to  the 
question  as  incompetent,  the  witness  not  having  shown 
that  he  is  competent  to  testify,  not  having  any  experience 
in  the  business  of  buying  and  selling  sheep,  except  as  to 
one  particular  transaction.  Overruled ;  plaintiff  excepts). " 
The  objection  manifestly  goes  to  the  competency  of  the 
witness,  and  not  to  the  relevancy  of  his  testimony.     No 
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such  question  as  is  argued  seems  to  have  been  presented 
to  the  trial  court.  Moreover,  the  assignment  is  not  argued 
except  in  the  most  general  way.  Indeed,  it  is  conceded 
tliat  evidence  of  custom  is  admissible  in  such  cases.  The 
exact  claim  is  that  the  court  did  not  properly  instruct  with 
reference  to  this  testimony,  but  that  question  cannot,  for 
the  reasons  already  stated,  be  considered. 

The  next  alleged  error  is  shown  by  the  following  ex- 
cerpt from  the  record:    **When  I  went  to  sign  the  mort- 
gage, before  I  signed  it  and  the  notes,   I  says,   'Now, 
4.  NoN-PRBju-    supposing  these    sheep    should    not    get  all 
dcncc,  right,'   I  says,  'they  are  on  the  mend  now, 

and  seem  to  be  getting  all  right'  Mr.  Hull  says: 
Tou  don't  need  to  worry  about  that.  Them  sheep 
are  going  to  get  all  right,  and  they  wiU  make  you 
plenty  of  money  yet;'  and  he  says,  'If  they  don't  get 
all  right,  you  won't  need  to  suffer  any  for  it.'  Q. 
What  further  did  he  say,  if  anything,  about  that?  A. 
Well,  I  believe  that  was  about  all  of  our  conversation 
— all  I  remember.  I  signed  up  the  notes  and  mortgages. 
Q.  With  that  understanding  between  you?  A.  Well, 
that  was  my  understanding  of  it;  yes,  sir.  (Plaintiff 
moved  to  strike  out  answer  as  incompetent  and  immaterial 
as  to  what  the  understanding  was.  Motion  overruled, 
plaintiff  excepts.)"  While  the  "understanding"  of  a 
witness  is  not  ordinarly  competent,  it  is  manifest  that  the 
term,  as  here  used,  meant '^agreement,"  and  was  intended 
as  giving  the  witness'  reason  for  signing  the  notes  in  suit^ 
which  were  renewals  of  the  ones  originally  given  for  the 
sheep.     In  any  event,  no  prejudice  resulted. 

This  quotation  from  the  record  shows  the  next  matter 
complained  of:  "Q.  Now,  Mr.  Elwood,  taking  it  along 
there,  and  from  your  knowledge  of  what  you  did  in  con- 
nection with  those  sheep,  what  you  have  described  here, 
do  you  know  what  it  was  worth  per  month  to  take  the 
sheep  and  care  for  them  and  feed  them  as  you  fed  them 
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there  for  the  time  you  had  them?     (Plaintiff  objects  to 
the  question  as  calling  for  incompetent  testimony,  for  the 
reason  that  it  calls  for  the  value  of  what  he  did,  instead  of 
the  reasonable  value  of  such  services;  and  for  the  further 
reason  that  it  is  not  shown  that  the  witness  is  competent 
to  testify,  having  already  testified  that  he  had  no  exper- 
ience  in  sheep  business.)    'He  may  answer  that  question 
"  yes''  or  "No/' '    (Plaintiff  excepts.)    A.  Well,  I  know 
very  closely.     Q.  State  what  would  be  the  fair  reasonable 
value  for  the  service  and  feed  and  care  which  you  have 
bestowed  upon  those  sheep  per  head  per  month  for  the 
time  you  had  them?    (Plaintiff  objects  to  the  question 
for  the  reason  the  witness  has  shown  and  testified  he  is  not 
competent  to  testify,  and  having  had  no  experience  in 
sheep  business,  and  the  measure  of  recovery  is  not  the 
amount  of  work  he  did,  but  the  reasonable  value  of  such 
work  per  month  or  per  day.      Objection   overruled,  and 
plaintiff  excepts. )"  continuing,  witness  testified :    "Judg- 
ing from  my  experience,  and  figuring  how  much  feed  it 
takes  to  feed  the  sheep,  I  think  it  was  worth,  at  a  low 
estimate,  twenty- five  cents  per  month   while  a  person  is 
feeding  grain  and  hay  the  way  I  fed  in  the  winter  time. 
I  fed  them  grain  and  hay  about  six  months.    The  rest  of  the 
time  they  were  on  the  pasture.     Q.  Do  you  know  what  the 
fair  reasonable  value  was  for  the  pasturing  of  those  sheep 
during  the  six  months  you  had  them  tliere,  including  the 
care  that  you  were  called  upon  to  give  them  and  the  treat- 
ment?   (Plaintiff  makes  same  objection — he  groups  two 
matters  together.      Objection  overruled.      Plaintiff    ex- 
cepts.)"   The  argument  is  addressed  not  to  the  form  of  the 
questions  or  to  the  competency  of  the  witness,  but  to  the 
abstract  proposition  of  the  right  to  ree  )ver  such  matters  in 
5.  Practice:      an  actioH  for  breach  of  warranty.  Manifestly^ 
SiUMctf  ^     no  such  question  was  presented  by  the  fore- 
going objections.     Again,  the  argument  is  addressed  to 
certain  instructions,  and  not  to  these  specific  rulings. 
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At  the  close  of  defendant's  evidence,  plaintiff  moved 
for  a  verdict  on  the  theory  that,  as  defendant  renewed  the 
notes  originally  given  for  the  sheep,  he  was  concluded  and 

6.  Waiver:  re-    ostopped  thereby  from  making  any  such  de- 
note, fenses  to  the  notes    as  were  interposed  by 

him.  While  the  making  of  these  renewal  notes  was  pre- 
sumptive evidence  of  a  settlement  and  waiver  of  a  de- 
fense, it  is  not  conclusive.  Lindsey  v.  Moore^  101  Iowa, 
592.  Under  the  evidence  we  have  quoted  regarding  the 
statements  made  at  the  time  the  note  was  renewed,  it  was 
a  question  for  the  jury  as  to  whether  there  had  in  fact 
been  a  settlement  or  a  waiver  of  the  defenses.  This  is 
practically  conceded  by  plaintiff's  counsel,  but  they  say 
the  instructions  were  faulty.  These  we  cannot  consider. 
The  twelfth  and  thirteenth  assignments  of  error  read 
in  this  wise:  ''(12)  The  court  erred  in  overruling  plain- 
tiff's motion  to  take  from  the  jury  the  defence  part  of 
defendant's  answer,  and  said  ruling  was  erroneous  for  the 
reason  that  defendant,  by  electing  to  counterclaim  for  his 
damages,  had  ratified  the  note  and  contract,  and  for  the 
other  reasons  stated  in  the  said  motion.  (18)  The  court 
erred  in  overruling  plaintiff's  motion  to  strike  out  all  the 
testimony  as  to  warranty,  and  said  ruling  was  erroneous 
for  the  reason  that  said  testimony  was  immaterial  on  the 
question  of  failure  of  consideration,  and  no  afSrmative 
relief  could  be  had  thereon  without  showing  authority  of 
the  agent  to  make  same,  and  other  reasons  stated  in  said 
motion."  The  point  raised  by  No.  12  we  have  already 
considered  in  dealing  with  plaintiff's  motion  to  require 
defendant  to  elect.  The  thirteenth  should  not  be  consid- 
ered for  the  reason  that  the  points  therein  suggested  were 
not  raised  by  the  motion.  The  motion  was  as  follows: 
"The  plaintiff  further  moves  the  court,  subject  to  the 
above  motions,  to  exclude  from  the  jury  any  testimony  as 

7.  evidbnce:     to  Warranty,  for  tlie  reason  that  it  is  not  shown 

motion  to 

strike  that  the  plaintiff's  agent  at  said  time  of  said 
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sale  had  any  authority  to  warrant  said  sheep,  and  that 
his  action  on  the  counterclaim  can  only  be  maintained  by 
showing  that  the  agent  had  authority  to  make  said  war- 
ranty. (Motion  overruled.  Plaintiff  excepts,)"  More- 
over, the  exact  point  made  by  the  motion  is  not  argued. 
Further,  the  evidence  as  to  local  custom  in  the  community 
where  the  sheep  were  sold  to  give  warranties  was  received 
without  objection,  and  plaintiff  could  not  well  wait  until 
near  the  close  of  the  trial,  and  then  move  to  strike  it.  In 
any  event,  Kaufman  v.  Farley^  78  Iowa,  679,  seems  to  be 
conclusive  on  the  question.  See,  also,  Hirachom  v.  Brad- 
ley^ 117  Iowa,  180;  Auatrian  <&  Co.  v.  Springer^  94  Mich. 
848  (54  N.  W.  Rep.  50,  34  Am.  St  Rep.  850);  Bailey  v. 
Bensley^  87  111.  556;  Mechem  on  Agency,  sections  281,  485, 
989,  and  cases  cited. 

Authority  is  presumed  to  have  been  conferred  upon 
the  agent  in  contemplation  of  all  well-defined  and  publicly 
known  usages  of  the  place  where  the  agent  was  to  operate, 
s.  SALE-auth-     and  third   persons   dealing   with   such   agent 
ap^ntT^cus-     were  justified  in  assuming,  in  the  absence  of 
***°**  notice   of   limitations,    that  the     agent  had 

power  to  make  sales  in  accord  with  these  customs  or 
usages.     Lawson's  Usages  and  Customs,  pages  284,  285. 

The  last  assignment  relates  to  a  remark  made  by  the 
trial  court  in  ruling  on  evidence.  Plaintiff  offered  in 
evidence  a  chattel  mortgage  on  the  sheep,  made  to  it  by 
9.  Evidence:     defendant,   which   stated    that  the   animals 

objection  of  ii.ii.ii  i_ 

opposite        were  at  the  time  the  notes  were  given  m  per- 

party:  reveiw 

on  appeal,  fect  health,  and  in  the  possession  of  the  de- 
fendant Defendant  objected  to  this  instrument  as 
incompetent  ,and  immaterial.  The  court  remarked  in 
ruling:  **It  has  a  bearing  as  jbo  whether  or  not  it  was  the 
custom  to  warrant  the  health  of  cattle  or  sheep  at  the  time 
of  the  sale.  (Objection  overruled,  and  defendant  ex-' 
cepts.)"  The  remark  of  the  court  is  complained  of  by 
plaintiff.     It  will  be  noticed  that  the  mortgage  was  re- 
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ceived  in  evidence,  and  that  it  was  defendant's  objection 
which  was  overruled.  Plaintiff  did  not  except  either  to 
the  ruling  or  to  the  remark  made  by  the  court.  Moreover^ 
the  attention  of  the  court  was  not  called  to  this  matter  in 
the  motion  for  a  new  trial.  It  has,  therefore,  never  had 
the  opportunity  to  pass  upon  the  same.  This  being  true^ 
the  matter  cannot  now  be  considered  by  this  court.  Oode 
sections  4106,  4106,  and  cases  cited.  In  any  eveqt,  there 
was  no  prejudice.  Cedar  Rapids  v.  Cowan^  77  Iowa,  585. 
These  are  the  only  matters  which  upon  the  most  liberal 
interpretation  of  our  statute  and  decisions  may  be  consid- 
ered, and,  finding  no  prejudicial  error  in  any  of  them,  the 
judgment  must  be  and  it  is  affibmei). 
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Mabiah  Ames,  Administratrix  of  the  Estate  of  David  B» 
Ames,  Deceased,  Appellant,  v.  Watebloo  &  Obdab 
Falls  Rapid  Tbansit  Oompakt. 

Street  Raitways:  personal  injuby:  EvmsNOB.  In  an  action  against 

1  a  street  railway  company  for  an  injniy  resulting  in  death,  it 
appeared  that  several  covered  wagons  following  each  other 
were  passing  along  a  street  in  close  proximity  to  the  car  track. 
Deceased  stepped  from  behind  the  last  of  these  aix>n  the  track 
and  was  strack  by  a  car.  There  was  evidence  showing  that 
the  car  was  ranning  at  an  nnlawfal  speed,  bat  there  was  no 
evidence  of  the  exercise  of  care  by  deceased  at  the  time  of  the 
injury,  the  circuinstances  surrounding  the  accident,  however, 
were  ^own.  Heid^  that  a  verdict  for  defendant  was  prop- 
erly directed. 

Instinct  of  Self  Preservation :     pbesumptzon.      The  presumption 

2  that  deceased,  prompted  by  the  instinct  of  self-preservation, 
was  exercising  due  care  for  his  own  safety  at  the  time  of  the 
accident  does  not  obtain  where  there  is  direct  evidence  of  the 
circumstances  surrounding  the  injury. 

Contributory  Negligence:  pbesumption.  One  who  is  struck  by  a 
moving  street  car  while  crossing  the  track  in  full  possession  of 
his  senses*  with  an  unobstructed  view  of  the  triick  and  in  no  way 
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distracted  or  interfered  with  so  that  by  looking  and  listening 
he  might  have  avoided  the  danger,  is  conclnsiyely  presumed 
to  be  guilty  of  oontributoiy  negligence. 

Reasonable  Care.      In  crossing  a  street  oar  track,  one  is  bound  to 

4  know  that  cars  are  likely  to  pass  and  to  take  reasonable  care 
to  ayoid  the  injury. 

Reasonable  Care:     obstrvotbd  vdbw.     Where  a  view  of  the  track 

5  is  obstructed  by  an  object  in  such  close  proximity  thereto  that 
an  unobstructed  yiew  for  any  considerable  distance  between 
the  time  of  passing  the  obstruction  and  coming  upon  the  track 
is  impossible,  it  is  the  duty  of  one  attempting  to  cross  under 
such  circumstances  to  stop,  if  necessary,  and  employ  hl» 
natural  faculties  in  an  effort  to  avoid  the  danger. 

Instinct  of  Self  Preservation:     evidenob.     A  presumption  of  the 

6  exercise  of  the  instinct  of  self-preservation  does  not  oonstituto 
affirmative  evidence  of  the  existence  of  facts  prior  to,  and 
remote  from  the  time  of  the  accident. 

Reasonable  Care:     when  to  be  exeroised:  fresuuption.     It  was 

7  necessary  for  deceased  to  exercise  care  at  the  time  of  crossing  the 
track,  and  where  the  evidence  shows  a  want  of  such  care,  it  is 
not  overcome  by  a  presumption  of  its  exercise  at  some  other  time. 

Weaver,  J.,  and  Dbemsr,  J.,  dissenting. 

Appeal  from  Black  Hawk  District   CawrU — Hon.   R    (X 
Platt,  Judge. 

Monday,  May  26,  190a 

Action  by  plaintiff,  as  administratrix,  to  recover  dam- 
ages for  the  death  of  her  intestate,  David  B.  Ames,  caused 
by  a  collision  between  him  and  a  street  car  operated  by  the 
defendant  company.  At  the  close  of  the  evidence  the 
court  instructed  the  jury  to  return  a  verdict  for  defendant, 
and  from  judgment  thereon  plaintiff  appeals. — AMrmed* 

Reed  (&  Tuthill  for  appellani 

MuUan  <&  Pickett  and  D.  T.  Oiheon  for  appellee. 

MoOlain,  J. — It  may  perhaps  be  assumed,  from  the 
hour  of  the  day  and  the  place  and  the  street  where  the 
Vol.  120  Iowa.— 41. 
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accident  occurred,  that  deceased  had  left  his  work  at  the 
noon  hour,  and  was  passing  diagonally  northwestward 
across  Fourth  street,  which  runs  in  front  of  the  railroad 
shops,  where  he  was  employed,  to  reach  a  street  intersec- 
tion on  the  other  side  on  his  way  home.  No  witness  actu- 
ally testifies  to  having  seen  him  until  the  very  moment  of 
the  accident.  It  appears  that  five' or  six  covered  wagons, 
I.  PBRsoNAL  described  as  "movers'  wagons,'*  were  follow- 
XnS'  ing  one  after  the  other  southward  on  Fourth 

street,  close  to  the  street  railway  track,  and  that  deceased 
stepped  from  behind  the  last  of  these  wagons  towards  the 
track,  and  was  struck  by  a  car  of  defendant,  coming  from 
the  south,  just  as  he  stepped  upon,  or  was  about  to  step 
upon  the  track  to  pass  across  it.  Deceased  died  the  next 
morning  as  the  result  of  injuries  received  in  the  accident. 
The  evidence  tended  to  show  that  defendant's  car  was  be- 
ing operated  at  a  greater  rate  of  speed  than  the  maximum 
fixed  by  ordinance.  There  is  no  evidence  that  any  care 
was  exercised  by  deceased  to  avoid  collision  with  the  car, 
and  it  is  contended  that  the  trial  court  properly  directed 
a  verdict  for  defendant  on  the  ground  that  it  did  not  ap- 
pear that  at  the  time  of  the  accident  deceased  was  in  the 
exercise  of  due  care  with  reference  to  his  own  safety. 
Had  there  been  no  evidence  whatever  as  to  the  circum- 
stances surrounding  the  deceased  at  the  time  his  injury 
2  INSTINCT  of  was  received,  or  as  to  how  the  accident  oc- 
uinr^p^^^"  curred,  the  presumption  would  be  entertained 
sump&on.  ^jj^j^  prompted  by  the  instinct  of  self-preser- 
vation, the  deceased  was  taking  reasonable  precautions  for 
his  own  safety.  But  several  witnesses  saw  deceased  just 
as  he  stepped  forward  from  behind  the  moving  wagon  and 
was  struck  by  the  car,  and  the  fact  that  there  was  such 
evidence  as  to  what  occurred  prevents  the  presumption 
which  would  otherwise  be  drawn  from  the  instinct  of  self- 
preservation  from  being  entertained.  Bell  v.  Incorporated 
Town  of  Clarion^  113  Iowa,  126. 
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The  question   for  us  to   determine,  then,  is  simply 
whether,  under  the  evidence,  there  is  anything  tending  to 
show  freedom  from  contributory  negligence  on  the  part  of 
3.  coNTMBu-      deceased  which  made  it  necessary  that  that 
Im^p^***  question  should  be  submitted  to  the  jury.  It  is 
««np*ion-      ^ell  settled  that  one  who  is  struck  by  a  mov- 
ing car  while  attempting  to  cross  the  track  on  which  the 
car  is  moving,  and  who  at  the  time  is  in   full  possession  of 
his  senses,  and  has  an  unobstructed  view  of  the  track,  so 
that  by  looking  and  listening  he  might  have  avoided  the 
approaching  car,  and  is  in  no  way  distracted  nor  interfered 
with  by  surrounding  circumstances  or  conditions  either  in 
fleeing  the  car  or  avoiding  it,  is  conclusively  presumed  to 
be  guilty  of  contributory  negligence.      Beem  v.    Tama  <& 
T.  Elec.  R.  L.  Co.^  104  Iowa,  563;  Creamer  v.  West  End 
Street  R.  Co.,  156  Mas^.  320  (31  N.  E.  Rep.  391,  16  K  R. 
A.  490,  32  Am.  St.  Rep,  456);   Cawley  v.  La    Crosse   City 
R.   Co.,   101   Wis.    145  (77     JS.   W.   Rep.    179);  Smith  v. 
City  (&  Suburban  R.   Co.,  29  Or,  539  (46  Pac.  Rep.  136, 
780) ;  Everett  v.  Los  Angeles  Consolidated  Electric  Co.,  115 
Oal.  105  (43  Pac.  Rep.  207,  46  Pac,  Rep.  889,  34  L.  R  A. 
350).     While  a  street  car  company  does  not  have  the  ex- 
4.  REAsojfABLB  ^lusivo  right  of  way  on  its  tracks  in  a  city 
^^'  in  the  same  sense  that  a  steam  railroad  com- 

pany has  the  exclusive  use  of  its  right  of  wagr  at  places 
other  than  a  highway  crossing,  nevertheless  a  person  at- 
tempting to  cross  a  street  car  track  is  bound  to  know  that 
cars  are  likely  to  pass  on  such  track,  and  is  bound  to  take 
reasonable  care  to  avoid  injury  by  their  coming  in  contact 
with  him.  Bailey  v.  Market  Street  Cable  Co.,  110  Cal. 
320  (42  Pac.  Rep.  914);  Smith  v.  Electric  Traction  Co.,  187 
Pa.  110  (40  AU.  Rep.  966). 

It  is  contended  for  the  appellant,  however,  that  in  the 
present  case  deceased  was  not  in  a  situation  to  see  the 
approaching  car,  by  reason  of  the  obstruction  to  his  view 
offered  by  the  moving  wagons,  until  he  had  gone  into  a 
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place  of  danger.  But  it  is  to  be  noticed  that  there  waa 
nothing  in  the  proximity  of  the  wagons  to  distract  his  at- 
tention, or  make  it  necessary  for  him  to  exercise  a  judg- 
ment in  avoiding  any  danger  other  than  that  to  be 
apprehended  from  an  approaching  street  car.  The  wagons 
were  moving,  and  he  was  behind  the  last  one.  He  was,  as 
it  were,  in  a  place  of  retreat,  where  he  was  perfectly  safe 
from  any  danger  to  be  apprehended,  except  such  as  might 
result  from  his  going  upon  the  street  car  track.  Terien  v. 
St.  Paul  City  R.  Co.^  70  Minn.  582  (78  N.  W.  Rep.  412); 
Hickey  v.  St.  Paul  City  R.  Co.,  60  Minn.  119  (61  N.  W. 
Rep.  898).  By  looking  or  listening  he  could  have  discov- 
ered, before  putting  himself  in  danger,  whether  a  car  was 
approaching,  and  we  think  there  can  be  no  question  as  ta 
his  duty  to  take  such  precaution  for  his  own  safety. 

Where  a  passenger,  after  alighting  from  a  stifeet  car,, 
passed  rouqd  the  end  of  the  car,  and  came  into  collision 
with  a  car  on  another  track,  it  was  held  that  such  person 
was,  as  matter  of  law,  chargeable  with  contributory  negli- 
gence such  as  to  defeat  recovery.  Smith  v.  City  <&  Suhur^ 
ban  R.  Co.,  29  Or.  589  (46  Pac.  Rep.  186,  780).  So,  where* 
one  approached  a  street  car  track  back  of  a  row  of  trees- 
extending  along  the  track,  which  obstructed  his  view,  it 
was  held  that,  as  matter  of  law,  he  was  negligent  in  not 
stopping  to  look  or  listen  for  a  car  when  he  passed  the  end 
of  the  row  of  trees  and  went  upon  the  track.  Kelly  v. 
Wakedeld  <&  S.  Str.  R.  Co.,  175  Mass.  881  (56  N.  E.  Rep. 
5.  rbasomabde  2^)'  ^^  *^^^  ^^^^  ^*^®  ^*  ^^  conceded  that  it  is 
*  ?rocted  ^^^  i^  *11  cases  essential  to  stop  for  the  pur- 
^^^'  pose  of  looking  and  listening  when  about  to- 

go  upon  a  street  car  track;  but  in  that  case,  as  in  this,  the 
obstruction  was  so  close  to  the  track  that  there  could  not 
have  been  an  unobstructed  view  for  any  considerable  dis- 
tance between  the  time  of  passing  the  obstruction  and 
coming  upon  the  track,  and  the  court  held  that  it  was  the 
duty  of  plaintiif,  "knowing  that  he  could  not  see  a  car,. 
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which  was  behind  the  trees,  and  knowing  that  a  car  might 
have  passed  in  behipd  the  trees  before  he  looked,*'  as  he 
approached  the  track,  to  stop,  if  necessary,  to  discover 
whether 'there  was  danger  before  going  upon  the  track, 
and  that  he  was  negligent  in  not  taking  ''any  pains  to  see 
that  such  a  car  had  gone  by  before  he  drove  onto  the 
crossing,  or  was  so  near  to  it  that  some  accident  was  inev- 
itable.'* So  here  we  are  compelled  to  say  that  the  de« 
ceased  was  conclusively  guilty  of  negligence  in-  that  he 
went  from  behind  the  obstruction  of  the  moving  wagon 
into  a  place  of  danger  without  taking  any  precaution 
whatever  to  anticipate  or  avoid  the  danger  incident  to  his 
own  act.  The  duty  of  deceased  was  to  ''pay  attention  to 
his  surroundings  and  employ  his  natural  faculties  and 
exert  due  diligence  to  avoid  such  danger."  Everett  v. 
Lo8  Angeles  Consolidated  Electric  Ry.  Co.^  115  Oal.  105 
(48  Pac.  Rep.  207,  46  Pac.  Rep.  889,  84  K  R.  A.  850). 

Counsel  for  appellant  contend,  however,  that  the  pre- 
sumption arising  from  the  instinct  of  self-preservation  is 
not  to  be  limited  to  the  very  instant  of  going  into  danger, 
as  to  which  we  have  seen  by  the  case^  already  cited,  it  is 
expressly  negatived  and  overcome,  but  that  it  may  be  pre- 
sumed that  deceased,  on  leaving  the  curbing,  about  seven- 
teen feet  from  tha  street  car  track,  looked  in  the  direction 
from  which  this  car  was  coming,  and,  seeing  it  further 
south  than  the  line  of  wagons,  which  must  have  extended 
at  least  one  hundred  and  fifty  feet  along  the  track,  calcu- 
lated that,  if  the  car  was  approaching  at  a  lawful  rate  of 
speed,  he  would  have  time  to  cross  the  track  before  the 
car  would  reach  him,  and  that  the  question  whether  this 
calculation  on  his  part  was  reasonable  should  have  gone  to 
the  jury.  There  are  several  objections  to  this  line  of 
reasoning.  In  the  first  place,  there  is  not  a  scintilla  of 
evidence  that  deceased  looked  before  he  left  the  curbing 
and  saw  the  approaching  car  so  far  away  that  it  would  not 
reach  him,  if  moving  at  a  lawful  rate  of  speed,  until  he 
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might  reasonably  expect  to  have  crossed  the  track.  There 
is  no  showing  whatever  as  to  what  deceased  did  or  saw 
when  he  left  the  curbing.  Certainly  the  presumption  of 
the  exercise  of  the  instinct  of  self-preservation  cannot 
constitute  affirmative  evidence  of  the  existence  of  facts 
prior  to  and  remote  from  the  occurrence  of  the  accident 
itself.  It  might  as  well  be  presumed,  to  justify  deceased 
6.  ursTorcT  ^^  ^^^  taking  precautions  at  the  time  of  the 
SISSkcS*^'  collision,  that  he  had  been  advised  by  the 
dence.  manager  of  the  street  car  company  that  no 

cars  would  be  run  on  the  track  on  that  day.      If  he  had 

.  had  such  advice,  he  might  perhaps  be  excused  for  not 
looking  for  a  car,  but  certainly  the  presumption  arising 
from  the  instinct  of  self-preservation  would  not  constitute 
evidence  that  he  had  had  any  such  advice. 

The  origin  in  this  state  of  the  rule  that  the  presump- 
tion of  action  dictated  by  the  instinct  of  self-preservation 
is  due  to  the  peculiar  doctrine  announced  by  this  court  in 
early  cases  that  the  burden  of  showing  affirmatively  free- 
dom from  contributory  negligence  is  on  the  plaintiff;  and 

*  it  was  introduced  in  order  to  avoid  the  evident  injustice  of 
such  a  doctrine  in  cases  where  there  was  no  evidence 
whatever  one  way  or  the  other  as  to  the  exercise  of  care 
by  the  injured  party,  and  no  such  evidence  was  attainable 
by  reason  of  the  death  of  the  party  injured  and  absence 
of  any  proof  as  to  the  circumstances  attending  the  injury. 
Oreenleaf  V.  Illinois  Central  E.  Co.^  29  Iowa,  14;  Way  v. 
Illinois  Central  B.  Co.^  40  Iowa,  841.  Where  there  is  direct 
evidence  as  to  the  circumstances  of  the  accident,  the 
presumption  is  not  to  be  entertained.  See  Bell  v.  Incor- 
porated Town  of  Clarion^  supra^  where  the  cases  are  fully 
collected;  It  never  has  been  held  that  the  presumption 
from  the  instinct  of  self-preservation  constitutes  affirma- 
tive proof  of  any  specific  act,  or  the  exercise  of  any  specific 
care.  The  deceased  in  this  case  would  not  have  been 
guilty  of  contributory  negligence  by  reason  of  failure  to 
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look  when  he  left  the  curbing.  All  that  was  necessary  was 

that  he  should  exercise  care  with  reference  to  the  crossing 

7.  RRAsoNABLB  ^'  ^^^  street  and  going  upon  the  street  car 

S«SSSd?  track.     Terien  v.  St.  Paul  City  R.  Co.,   70 

pre«umpUon.  ^^^^  gg^  (73  N.  W.  Rop.  412);  Mctz  V.  St. 

Paul  City  R.  Co.,  (Minn.)  92  N.  W.  Rep.  502;  McOee  v. 
Consolidated  Sir.  R.  Co.,  102  Mich.  107  (60  N.  W, 
Rep.  293,  26  L.  R  A.  800,  47  Am.  St.  Rep.  507);  WatkiM 
V.  Union  Traction  Co.,  194  Pa.  564  (45  AtL  Rep.  821); 
Nugent  v.  Tracion  Co.,  181  Pa.  160  (87  AtL  Rep.  206). 
Therefore  it  was  not  necessary,  in  order  to  negative  contrib- 
utory  negligence,  that  plaintiff  should  specifically  prove 
that  deceased  did  look  before  leaving  the  curbing.  There 
was  direct  evidence  of  contributory  negligence  at  the 
instant  of  the  accident,  and  this  is  not  to  be  overcome  by 
a  pure  presumption  with  reference  to  the  exercise  of  care 
at  some  other  time.  As  said  in  Baker  v.  Chicago  R*  I. 
(&  P.  R.  Co.,  95  Iowa,  168,  "All  that  can  be  assumed  in 
this  case  is  that  [deceased]  was  doing  what  he  was  when" 
he  was  seen ;  that  is,  to  paraphrase  the  language  of  that 
case,  stepping  from  the  street  into  a  place  of  danger 
before  a  moving  car,  without  taking  any  precautions  as  to 
his  safety.  In  further  analogy  to  this  case,  we  can  say 
that,  if  deceased  did  not  see  or  hear  the  approaching  car, 
it  was  because  he  was  not  attentive,  and  in  that  respect 
was  negligent;  and  the  facts  in  this  case,  as  in  that, 
clearly  overcome  any  presumption  to  arise  from  the  rule 
as  to  instinct  <^  self-preservation. 

Ck)unsel  for  appellant  relies  on  a  line  of  cases  in  which 
it  is  held  that  where  a  person  about  to  cross  a  street  car 
track  is  required  to  exercise  judgment  as  to  whether  he 
can  cross  before  an  approaching  car  reaches  him,  the  ques- 
tion whether  he  was  justified,  as  a  reasonable  person,  in 
making  such  attempt,  is  for  the  jury.  Patterson  v.  Town- 
send,  91  Iowa,  725;  Callahan  v.  Philadelphia  Traction  Co., 
184  Pa.  425  (89  Atl.  Rep.  222);  Mc  Govern  v.    Union  Trac- 
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Hon  Co.^  192  Pa,  844  (48  AtL  Rep.  949);  Lawler  v.  Bart- 
ford  Sir.  R.  Oo.,  72  Oonn.  74  (48  AtL  Rep.  545);  Consoli- 
dated Traction  Co.  v.  Qlynn^  69  N.  J.  Law,  482  (87  AtL 
Rep.  66);  Watson  v.  Minneapolis  Str.  E.  Co.^  58  Minn.  651 
(55  N.  W.  Rep.  742).  But  even  in  cases  of  this  character 
it  is  well  settled  that  the  person  crossing  the  street  has  no 
right  to  make  nice  calculations  and  accept  an  imminent 
danger.  Terien  v.  St.  Paul  City  B.  Co.^  70  Minn.  582  (78 
N.  W.  Rep.  412);  Hickey  v.  St.  Paul  City  R.  Co.,  60 
Minn.  119  (61  N.  W.  Rep.  898);  Watson  v.  Mound  City 
Str.  R.  Co.,  188  Mo.  246  (84  S.  W.  Rep.  578).  The 
fundamental  difSculty  with  the  whole  theory  of  counsel 
for  appellant  in  this  respect  is  that  there  is  no  evidence 
that  deceased  looked  for  any  car,  or  saw  any  car.  This  is 
not  a  case,  therefore,  where  it  appears  that  some  care  was 
exercised,  and  it  is  for  the  jury  to  determine  whether  the 
amount  of  care  was  such  as  a  reasonably  prudent  person 
would  exercise  under  the  circumstances,  and  the  case  is 
therefore  distinguished  from  JIart  v.  Cedar  Rapids  cfe  M. 
O.  R.  Co.,  109  Iowa,  681,  and  Moore  v.  Chicago  St.  Paul 
<&K.  C.  R.,  102  Iowa,  595.  There  was  neither  presump- 
tion nor  evidence  that  the  deceased  exercised  any  care 
whatever  for  his  own  safety,  or  that  he  was  in  sueh  a  situ- 
ation that  it  was  not  practicable  for  him  to  exercise  care, 
and  the  trial  court  properly  directed  a  verdict  for  the 
defendant.  — Affirmed. 

Weavbr,  J.  (dissenting). — In  my  judgment,  tiie  record 
presents  a  case  which  should  have  been  submitted  to  the 
jury.  The  evidence  would  clearly  justify  a  finding  that 
the  car  which  struck  the  plaintiff's  intestate  was  being 
operated  at  a  reckless  rate  of  speed  along  a  much  traveled 
street,  and  in  clear  violation  of  a  city  ordinance.  Assum- 
ing that  the  jury  believed  this  testimony,  as  was  their 
right  to  do,  the  negligence  of  the  defendant  was  abund- 
antly established.     The  deceased  was  strictly  within  tiis 
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legal  rights  in  crossing  the  street.  There  was  evidence 
tending  to  show  that  the  street  was  straight  for  several 
blocks  in  either  direction,  and  as  deceased  left  the  curb 
and  approached  the  procession  of  covered  wagons  he  could 
see  the  car  approaching  at  such  a  distance  that,  if  moving 
at  a  lawful  or  reasonable  rate  of  speed,  he  could  cross  the 
track  in  safety  before  the  car  would  reach  that  point. 
Standing  in  the  street  and  viewing  an  approaching  car 
from  the  front  and  at  a  considerable  distance,  an  ordinary 
observer  cannot  easily  determine  whether  its  speed  is  ex- 
cessive. Deceased  had  the  right  to  assume  that  this  car 
was  being  operated  with  reasonable  care,  and  within  the 
lawful  maximum  of  speed,  and  he  was,  therefore,  justified 
in  assuming  that  he  might  with  safety  cross  the  track 
behind  the  wagon  without  danger  of  being  run  down  and 
killed  by  that  particular  car.  At  least,  it  was  a  fair  ques- 
tion for  the  jury  whether,  as  a  reasonably  prudent  person, 
he  could  rely  upon  the  appearance  of  safety,  and  make  the 
attempt.  It  is  said,  however,  that  no  witness  saw  him 
from  the  time  he  left  the  curb  until  he  emerged  from 
behind  the  wagon,  and  that,  therefore,  it  cannot  be  pre- 
sumed he  looked  or  took  any  precaution  for  his  safety. 
This  proposition  is  sought  to  be  sustained  by  the  argument 
that  living  witnesses  of  the  accident  having  been  pro- 
duced, we  cannot  entertain  any  "presumption  that, 
prompted  by  the  instinct  of  self-preservation,  deceased 
was  taking  precautions  for  his  own  safety.''  This  seems 
to  me  an  extreme  and  unwarranted  application  of  the  rule 
laid  down  in  Bell  v.  Incorporated  Town  of  Clarion^  118 
Iowa,  126.  In  the  first  place,  there  are  no  living  witnesses 
of  the  accident  in  the  proper  sense  of  that  term.  There 
are  witne'^ses  who  had  an  instantaneous  glimpse  of  the 
collision,  but  of  nothing  more;  and  none  of  them  details 
facts  or  circumstances  which  we  can  say  as  a  matter  of  law 
charge  the  deceased  with  contributory  negligence.  The 
sight  of  a  car  and  a  man  in  collision  on  a  railway  crossing. 
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and  no  more,  affords  not  the  slightest  ground  for  the  court- 
to  arbitrarily  determine  the  question  of  negligence  or  con- 
tributory negligence.  Those  matters  are  not  to  be  found 
from  the  mere  fact  of  collision  alone,  but  also'  from  the 
facts  and  circumstances  immediately  preceding  and  lead- 
ing  up  to  it,  and,  if  living  witnesses  of  these  vital  circum- 
stances are  not  available,  we  may  then  indulge  in  all 
proper  presumptions  and  inferences  concerning  them. 
No  case  has  been  decided  by  us,  not  excepting  Bell 
V.  Incorporated  Town  of  Clarion^  which  goes  'farther  than 
to  say  that,  as  to  any  particular  material  act  or  fact  of 
which  living  witnesses  are  able  to  testify,  no  presumption 
of  due  care  will  be  indulged.  It  has  never  been,  and  I 
trust  never  may  be,  held  that  where  the  question  of  con- 
tributory negligence  depends,  or  may  depend,  upon  a 
series  of  facts  or  circumstances,  the  production  of  living 
witnesses  as  to  one  has  the  effect  to  exclude  all  presumx>- 
tion  or  inference  of  due  care  as  to  others  of  which  no  wit- 
nesses can  be  found.  Indeed)  as  I  read  the  authorities, 
the  contrary  rule  is  well  established.  In  Whitsett  v.  R. 
E.J  67  Iowa,  168,  in  discussing  this  question,  we  said: 
**But  when  the  facts  of  the  transaction  are  proven  by 
direct  testimony  the  question  whether  the  party  acted 
negligently  or  with  care  is  to  be  determined  from  those 
facts."  In  Reynolds  v.  City  of  Keokuk,  72  Iowa,  872,  we 
referred  to  our  prior  decisions  in  this  class  of  cases,  and  in 
explanation  said:  "In  these  last  cases  the  injured  person 
was  dead;  and  what  caused  his  death,  or  the  facts  tending 
to  show  contributory  negligence  on  his  part,  or-  the 
reverse,  did  not  clearly  and  certainly  appear;  and  there- 
fore the  instinct  of  self-preservation  was  hf Id  to  be  a  cir- 
cumstance which  thft  jury  was  entitled  to  consider.  But 
where  the  injured  person  is  living,  and  does  or  can  testify 
to  the  facts  and  circumstances  and  in  what  manner  the 
injury  was  received,  then  there  is  no  reason  why  the 
inference  arising  from  the  instinct  of  self-preservation 
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should  be  indulged/'  In  Hopkinaon  v.  Knapp^  92  Iowa, 
828,  we  said:  **It  is  true  there  is  no  aflBrmative  evidence 
of  due  care  on  the  part  of  the  decedent  to  avoid  the 
accident  and  to  enable  plaintiff  to  recover  it  must  be  shown 
that  decedent  was  free  from  negligence.  Direct  and 
positive  evid<  n^e  that  decedent  did  not,  by  his  own  negli- 
gence, contribute  to  the  injury,  is  not  required.  Where 
such  evidence  cannot  be  obtained,  it  is  proper  for  the  jury 
to  consider  the  instincts  of  men  which  naturally  lead  them 
to  avoid  danger  as  evidence  of  due  care  on  the  part  of  the 
person  injured/'  In  Baker  v.  E.  H.j  95  Iowa,  171,  we 
again  explained  that  it  was  our  purpose  to  apply  the  rule 
to  cases  where  the  conduct  of  the  person  injured  ** is  traced 
so  closely  to  the  accident  that  from  it,  aided  by  the  pre- 
sumption that  arises  from  a  natural  disposition  to  avoid 
injury,  the  fact  of  diligence  could  well  be  found."  In 
Dunlavy  v.  R.  i?.,  66  Iowa,  435,  we  denied  the  benefit  of 
the  presumption  because  the  party  having  the  burden  of 
proving  care  could  *'show  by  direct  evidence  what  care 
was  exercised"  by  him.  In  the  BeU  Caae^  we  once  more 
said  that,  "where  there  is  direct  evidence  as  to  whether  or 
not  the  injured  party  was  negligent,  then  the  inference  is 
entitled  to  but  little,  if  any,  weight"  In  that  case  the 
husband  of  the  deceased  woman  was  a  witness  on  the  trial, 
and  showed  that  he  was  in  her  immediate  company  at  the 
time  of  her  injury,  though  not  seeing  the  movement  of  the 
plank  which  caused  the  accident;  yet  we  held  the  "infer- 
ence," as  distinguished  from  a  "presumption"  of  care,  to 
be  drawn  from  the  natural  instinct  of  self-preservation^ 
was  to  be  considered  by  the  jury.  Whether  the  shadowy 
border  land  between  an  "inference"  and  a  "presumption" 
is  one  which  either  court  or  jury  may  profitably  explore 
we  need  not  consider,  for  it  is  enough  to  say  that,  so  long 
as  the  testimony  affords  room  for  even  a  legitimate 
"inference"  of  due  care,  the  court  is  going  beyond  its 
province  in  directing  a  verdict. 
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The  case  at  bar  fills  every  definition  of  the  rule  laid 
down  in  the  Bellj  Reynolds^  Whitsett^  Hopkinson^  and 
Baker  Cases.  "The  facts  of  the  transaction/'  "the  facts 
tending  to  show  contributory  negligence  or  the  reverse," 
are  not  shown  by  living  witnesses,  and  by  reason  of  the 
death  of  the  injureid  party  it  is  not  possible  for  his  admin- 
istrator to  "show  by  direct  evidence  what  care  was  exer- 
cised by  him."  That  this  is  a  proper  case  to  apply  the 
presumption  from  the  natural  instinct  of  self-preservation 
is  upheld  by  the  principle  announced  in  every  decision  I 
have  been  able  to  find  in  which  such  presumption  is 
recognized  as  admissible  under  any  circumstances.  It  is 
perfectly  obvious  that  whether  deceased  was  exercising 
reasonable  care  when  he  stepped  from  behind  the  moving 
wagon  to  the  railroad  track  depends  largely,  if  not  entirely, 
upon  the  precaution  exercised  by  him  in  going  from  the 
curb  to  the  wagon.  Of  that  fact  no  living  witness  can 
speak,  and  the  presumption  or  inference  we  have  been 
considering  speaks  for  the  dead.  It  is  inconceivable  how, 
in  the  light  of  this  record,  we  can  say  there  is  such  direct 
and  positive  evidence  of  the  contributory  negligence  of 
the  deceased  as  to  exclude  the  question  from  the  jury. 
Not  a  single  witness  saw  him  for  a  sufficient  space  of  time, 
or  at  such  a  distance  from  the  point  of  collision,  as  to  see  or 
know  whether  his  conduct  was  marked  with  recklessness  or 
with  due  care.  The  space  between  the  wagon  and  the  car 
was  so  narrow  that  the  motorman  testified  that  he  could 
have  touched  the  other  vehicle  with  his  hand  as  he  flew 
past.  One  witness  says  that  there  was  "no  perceptible 
time"  between  the  appearance  of  Ames  behind  the  wagon 
and  the  collision  with  the  car.  The  motorman  did  not  see 
him  at  all  until  he  was  struck.  Another  witness  says 
"No  length  of  time  elapsed  between  when  I  saw  the  man 
and  he  was  struck.  It  was  a  flash — instantaneous."  Yet 
we  are  told  that,  because  two  or  three  witnesses  caught 
this  flash-like  view  of  the  impact  between  the  unfortunate 
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man  and  the  moving  oar,  knowing  nothing  of  his  method 
of  approach  or  of  his  care  to  assure  himself  of  the  absence 
of  danger  before  approaching  the  screen  created  by  the 
wagons,  there  can  be  neither  presumption  nor  inference 
that  in  making  his  approach  he  acted  according  to  the 
inedncts  which  impel  a  normal  man  to  avoid  death  or 
enormous  l^odily  harm.  The  statement  of  the  proposition 
is  its  own  refutation.  Why  is  the  presumption  ever  in- 
dulged? Simply,  under  the  rule  of  our  decisions,  to  sup- 
ply the  best  obtainable  evidence  of  a  material  fact  con- 
cerning which  no  living  witness  is  found  to  testify.  If, 
for  instance,  due  care  required  the  deceased  to  stop,  look, 
or  listen  before  venturing  to  cross  the  track,  and  direct 
evidence  of  his  conduct  in  that  respect  is  not  obtainable, 
then  from  the  natural  instinct  of  self-preservation  which 
influences  normal  human  action  in  a  place  of  known 
danger  the  jury  may  find  that  he  did  in  fact  exercise  such 
care.  We  have  repeatedly  held,  even  as  applied  to  an 
ordinary  railway,  that  the  court  cannot  say,  as  a  matter 
of  law,  at  what  particular  point  or  limit  in  the  approach 
to  a  crossing  this  duty  to  stop,  look,  or  listen  must  be 
attended  to;  or  whether,  having  looked  or  listened  at  one 
point  within  a  reasonable  distance,  he  is  bound  to  look 
again  before  stepping  upon  the  track.  Winey  v.  R.  E.  Co. 
92  Iowa,  622;  Mackerall  v.  E.  R.  Co.y  111  Iowa,  647; 
Mocre  v.  E.  E.  Co.<,  102  Iowa,  595;  Oummings  v.  E.  E, 
Co.^  114  Iowa,  86. 

How  can  it  be  said,  then,  because  in  the  instant  be- 
tween the  discovery  of  the  decedent  at  the  rear  of  the 
wagon  and  the  collision,  he  was  not  seen  to  pause  and  look 
for  tiie  car,  we  must  deny  him  the  presumption  of  reason- 
able care  to  that  point?  We  are  told  by  the  majority 
opinion  "there  was  direct  evidence  of  contributory  negli- 
gence at  the  instant  of  the  accident,"  and  "therefore  it  is 
immaterial  what  care  he  may  have  exercised  prior  to  that 
moment."    This,  it  seems  to  me,  Ir  a  begging  of  the  entire 
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question — an  assumption  of  the  very  fact  in  issue.  How 
are  we  able  to  say  that  deceased  was  at  that  moment  doing 
a  negligent  act  when  the  question  of  its  negligence 
depends  or  may  depend  upcm  what  preceded  it?  The 
citation  of  the  Baker  Case  in  support  of  this  assumption 
is  not  in  point.  In  that  case  the  deceased  was  last  seen 
walking  along  (not  across)  the  track  of  a  railroad  (not 
street  railroad),  and  was,  therefore,  a  trespasser,  a  wrong* 
doer,  voluntarily  putting  himself  in  a  place  where  the 
railroad  company  was  under  no  duty  to  be  on  the  lookout 
for  him.  There  being  no  duty  to  exercise  care  for  the 
safety  of  one  on  the  track  without  authority,  and  there 
being  no  evidence  that  the  deceased  was  seen  by  the  train- 
men in  time  to  avoid  the  injury,  there  was  an  entire  failure 
to  prove  any  negligence  on  the  part  of  the  company,  and 
such  being  the  case,  it  was  very  properly  held  that  the  ordi- 
nary presumption  as  to  the  instinct  of  self-preservation 
could  not  prevail  over  this  evidence  of  his  contributory 
negligence.  No  further  statement  is  needed  to  show  the 
inapplicability  of  that  precedent.  We  are  also  told  *'it  has 
never  been  held  that  the  presumption  from  the  instinct  of 
self-preservation  constitutes  affirmative  proof  of  any 
specific  act  or  the  exercise  of  any  specific  care,'*  and  that 
such  presumption  "cannot  constitute  affirmative  evidence 
of  facts  prior  to  and  remote  from  the  occurrence  of  the 
accident  itself  Conceding  the  correctness  of  this  state- 
ment as  to  "remote''  occurrences,  it  can  be  readily  shown 
that  the  proposition  is  in  other  respects  clearly  out  of 
harmony  with  our  own  decisions  and  the  decisions  of  other 
courts  recognizing  the  presumption  above  mentioned. 

In  Dalton  v.  R.  B.j  104  Iowa,  26,  deceased  met  his 
death  upon  a  public  crossing  by  collision  with  a  train  run- 
ning at  a  negligently  high  rate  of  speed.  The  accident 
occurred  at  n^gbt,  and,  according  to  the  statement  in  the 
opinion,  "no  one  witnessed  the  accident,  nor  the  manner 
in  which   the  deceased  approached  and  went  upon  the 
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crossing."  It  was  further  said :  "It  cannot  be  questioned 
iihat  in  going  upon  that  crossing  when  he  did  the  exercise 
of  ordinary  care  required  that  deceased  should  have 
stopped  and  looked  aiid  listened  to  know  if  a  train  was 
approaching.  It  is  a  recognized  rule  of  human  conduct 
that  persons  in  their  sober  senses  naturally  and  instinct- 
ively seek  to  avoid  danger.  Therefore  it  must  be  pre- 
sumed, till  the  contrary  appears,  that  the  deceased, 
prompted  by  this  natural  instinct,  did  exercise  care  in 
approaching  and  going  upon  that  crossing/'  And 
upon  this  presumption  alone  we  held  the  trial  court 
to  have  erred  in  directing  a  verdict  for  the  defendant 
In  other  words,  it  was  there  held  that  the  presump- 
tion from  natural'  instinct  did  afford  affirmative,  sub- 
stantive evidence  that  deceased  did  do  the  specific  thing 
which  we  said  he  was  clearly  bound  to  do  — "stop  and 
look  and  listen.*'  Such,  also,  is  the  principle  to  be  de- 
duced from  Hopkinson  v.  Knapp^  92  Iowa,  828,  and, 
indeed,  from  all  of  that  line  of  cases.  Due  care  ordinarily 
implies  a  certain  line  of  conduct,  speqific  acts  of  watch- 
fulness or  caution,  and  the  presumption  that  a  deceased 
person  was  not  guilty  of  contributory  negligence  is  neither 
more  nor  less  than  a  presumption  that  he  did  do  the 
specific  act  or  thing  which  reasonable  prudence  dictated 
under  the  circumstances.  It  has  also  been  expressly  held 
in  other  jurisdictions  that,  where  a  person  has  been  killed 
upon  a  railroad  crossing,  and  there  is  no  direct  evidence  of 
iihe  circumstances  of  the  accident,  the  law  will  presume 
ihe  deceased  to  have  stopped,  looked,  and  listened. 
Mynning  v.  B.  B.y  U  Mich.  98  (81  N.  W.  Rep.  147, 
«  Am.  St.  Rep.  804);  MoBride  v.  B.  B,  19  Or.  64 
<28  Pac.  Rep.  814). 

In  Hendricksan  v.  B.  B.j  49  Minn.  245  (51  N.  W.  Rep. 
1044,  16  L.  R  A.  261,  82  Am.  St.  Rep.  540),  there  was 
•direct  evidence  that  the  deceased  was  seen  to  drive  down 
to  and  upon  the  right  of  way,  and  was  discovered  by  the 
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engineer  an  instant  before  the  collision;  but  there  was  no 
evidence  whether  he  looked  or  listened — circumstances  in 
all  essential  respects  parallel  with  those  of  the  case  at  bar. 
The  court  there  held:  "A  plaintiff  administrator  is  not 
required  in  all  cases  of  this  character  to  prove  affirmatively 
that  his  intestate  looked  or  listened.  It  may  be  inferred^ 
in  view  of  the  circumstances,  that  the  deceased,  governed 
by  the  instinct  of  self-preservation,  did  what  a  prudent 
man  ordinarily  would  do  to  save  his  life.**  The  Penn- 
sylvania  court,  which  applies  the  rule  of  "stop,  look,  and 
listen"  with  the  utmost  rigor  as  an  unbending  rule  of  law, 
has  also  announced  the  same  doctrine.  Penn  R.  R.  v. 
Weber^  76  Pa.  157  (18  Am.  Rep.  407);  Schumv.  R.  R.^ 
107  Pa.  12  (52  Am.  Rep.  468).  In  Lyman  v.  R.  R.jW  N. 
H.  200  (20  AtL  Rep.  976,  11  L.  R  A.  864),  the  New 
Hampshire  court,  discussing  a  crossing  accident,  says: 
"It  is  true  it  does  not  definitely  appear  that  the  deceased 
used  any  precautions  to  avoid  the  collision,  but  it  is  a  pre- 
sumption of  common  sense  as  well  as  of  the  common  law 
tihat  persons  of  mature  years  and  in  possession  of  their 
senses  are  ordinarily  prudent,  and  will  exercise  ordinary 
diligence  to  avoid  danger."  In  Philippsv.R.  R.y  77  Wis. 
349  (46  N.  W.  Rep.  548,  9  L.  R  A.  521),  a  pedestrian  in 
the  |tct  of  crossing  a  track  was  struck  and  killed  by  a  mov- 
ing train,  but  the  details  of  the  accident  were  not  made 
clear  by  the  evidence.  To  an  objection  raised  by  the  rail- 
way company  that  nothing  was  shown  as  to  how  the  de- 
ceased came  to  the  place  of  collision,  the  court  replies: 
"If  the  manner  of  his  coming  there  was  not  shown,  then 
no  negligence  of  the  deceased  could  be  predicated  upon 
it."  And  to  the  objection  based  on  the  absence  of  any 
showing  that  deceased  looked  or  listened,  it  was  further 
said,  after  reviewing  the  circumstances:  "These  facts  may 
well  modify  the  rule  that  it  was  the  duty  of  the  deceased 
to  look  just  at  the  time  the  cars  were  near  hinu  It  may 
be  he  had  looked  in  that  direction,  but  when  the  detached 
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cars  had  not  yet  started  on  the  side  track.  He  is  not  here 
to  be  questioned  as  to  what  he  did  or  did  not  do,  and  his 
conduct  is  entitled  to  all  reasonable  probabilities.  One 
thing  is  certain :  he  did  not  know  these  cars  were  creei)- 
ing  towards  and  so  near  him  when  he  undertook  to  cross 
the  track." 

An  intestate  was  found  fatally  injured  in  a  pit  negli- 
gently left  unguarded.  He  was  acquainted  with  the  pit, 
and  knew  of  its  unguarded  condition.  There  was  no  wit- 
ness of  the  accident.  The  trial  court  having  nonsuited  the 
administrator  because  of  his  failure  to  show  want  of  con- 
tributory negligence  on  part  of  the  deceased,  the  judgment 
was  reversed.  The  court  says:  "The  person  injured  did 
not  live  to  tell  his  story.  We  think  the  case  should  have 
been  submitted  to  the  jury.  There  is  ordinarily  a  certain 
degree  of  presumption  that  a  person  of  ordinary  intelli- 
gence will  not  purposely  expose  himself  to  danger*" 
Cassidyv.  Angelic  12  R  L  447  (84  Am.  Sep.  690). 

Discussing  the  same  proposition,  the  New  York  court 
says:  "The  onus probandi  in  this,  as  in  most  other  cases, 
depends  upon  the  position  of  the  affair  as  it  stands  upon 
the  undisputed  facts.  Thus,  if  a  carriage  be  driven  furi- 
ously upon  a  crowded  thoroughfare,  and  a  person  is  run 
over,  he  would  not  be  obliged  to  prove  that  he  was 
cautious  and  attentive,  and  he  might  recover  though  there 
were  no  witnesses  of  his  actual  conduct.  The  natural 
instinct  of  self-preservation  would  stand  in  the  place  of 
positive  evidence,  and  the  dangerous  tendency  of  defend- 
ant's conduct  would  create  so  strong  a  probability  that  the 
injury  happened  through  bis  fault  that  no  other  evidence 
would  be  required."  Johnson  v.  R.  i?.,  20  N.  Y.  65  (75 
Am.  Dec  875).  In  the  absence  of  direct  proof,  the  jury 
are  at  liberty  to  infer  ordinary  care  from  the  circum- 
stances of  the  case.  To  hold  otherwise  would  be  to  pre- 
sume negligence  on  the  part  of  one  in  excuse  of  proved  or 

Vou  120  Iowa.— 42. 
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admitted  negligence  on  the  part  of  Another.  Louisville 
E.  R  V.  Ooeiz's  Adm'x.,  79  Ky.  442  (42  Am.  Rep.  227); 
Oay  V.  Winter^  84  Oal.  164  See,  also,  Chesapeake  <&  O. 
By.  Co.  V.  Steele* s  Adm's,  29  a  0.  A.  81  (84  fed.  Rep.  9S, 
54  U.  S.  App.  561);  Kimball  v.  Friends  Adm^r.^  95  Va. 
139  (27  S.  K  Rep.  901);  Southern  R.  R.  v.  Bryants  Adm^r.. 
95  Va.  221  (28  S.  K  Rep.  188);  Northern  R.  R.  v.  State, 
81  Md.  857(100  Am.  Dec. -69);  Chicago  R.  R.  v.  Carey y 
115  111.  115  (8  N.  K  Rep.  519). 

It  is  to  be  conceded  that  decisions  may  be  found  which 
seem  to  deny  the  existence  of  the  presumption  in  any  case, 
but  the  doctrine  of  its  existence  is  upheld  by  the  great 
weight  of  authority.  In  no  other  case  have  we  found  it 
restricted  to  such  narrow  limits  as  are  drawn  in  the  ma- 
jority opinion. 

But,  aside  from  this  presumption  and  the  question  of 
its  extent,  the  case  is  still  one  for  the  jury.  The  deceased 
was  not  a  trespasser.  He  had  an  undoubted  legal  right  to 
cross  the  street — a  right  which  the  appellee  was  bound  to 
respect  by  operating  its  cars  at  reasonable  speed,  and  with 
due  care  for  his  safety.  It  necessarily  follows  that  de- 
ceased was  not  so  strictly  bound  by  the  rule  of  "stop,  look, 
and  listen"  as  would  be  the  case  in  crossing  the  right  of 
way  of  an  ordinary  railroad.  Orr  v.  R.  -ff.,  94  Iowa,  426; 
Beemv.  R.  i?.,  104  Iowa,  565;  Walker  v.  R.  R.,  81  Minn. 
404  (84  N.  W.  Rep.  222,  51  L.  R.  A.  682);  Newark  etc.,  Ry. 
Co.  V.  Block,  55  N.  J.  Law  605  (27  Atl.  Rep.  1067,  22  L  R. 
A.  874).  He  had  the  right  to  proceed  upon  the  theory  that 
the  railroad  company  would  do  its  duty.  He  was  not  re- 
quired to  anticipate  its  culpable  negligence.  Smith  v. 
Union  Trunk  Line,  18  Wash.  851  (51  Pac  Rep.  400,  45  L. 
R.  A  169);  Cincinnati  R.  R.  v.  Snell,  54  Ohio  St  197  (48 
N.  K  Rep.  207,  82  L.  R  A.  276).  As  suggested  in  the 
opinion  in  the  New  York  case  above  cited,  the  man  who 
drives  his  horse  furioi:sly  down  a  crowded  city  street  to 
the  imminent  peril  of  other  travelers  is  not  to  be  allowed 
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to  escape  from  the  consequences  of  his  wrongful  act  by  say- 
ing to  one  whom  he  has  thus  injured,  "'Tou  ought  to  have 
been  looking  out  for  me,  and  thus  have  avoided  injury." 
The  street  railway  company  which  shoots  its  car  like  a  fly- 
ing cannon  ball  along  a  public  way  with  equal  disregard 
of  the  safety  of  others  and  its  duty  to  obey  the  law  occu- 
pies not  a  whit  better  position  than  the  reckless  driver  of 
a  private  conveyance.  In  neither  instance  is  the  peace- 
able traveler  required  to  anticipate  the  negligence  or  wrong 
of  another,  nor  is  he  chargeable  with  contributory  negli- 
gence if,  by  acting  upon  the  presumption  that  all  vehicles 
will  be  managed  with  reasonable  care,  he  receives  an 
injury.  The  natural  and  usual  thing  for  a  pedestrian  of 
ordinary  experience  and  care,  as  he  turns  from  the  curb  or 
sidewalk  to  cross  a  street  in  which  a  railway  operates,  is 
to  look  for  approaching  cars.  If,  in  this  instance,  the 
deceased  did  look,  he  saw  the  car  at  a  presumably  safe 
distance  to  permit  the  crossing.  If  he  did  not  look,  he 
lost  sight  of  nothing  which  we  can  say  as  a  matter  of  law 
should  have  warned  him  of  danger  from  that  source.  The 
only  theory  upon  which  a  failure  to  look  or  listen  is  held 
to  be  negligence  is  that  by  looking  or  listening  the  traveler 
would  have  discovered  something  giving  him  notice  of  the 
peril  in  time  to  avoid  it. 

Says  the  Ohio  court:  ''Ancient  rights  have  not 
changed  because  new  vehicles  have  been  introduced  upon 
the  streets,  nor  because  a  portion  of  the  people  who  ride, 
being  in  haste  to  reach  their  destination,  demand  rapid 
transit.  The  streets  remain  for  all  the  people,  and  he 
who  goes  afoot  has  the  right,  especially  at  a  crossing,  to 
walk  to  his  destination.  He  should  not  be  compelled  to 
run  or  to  dodge  and  scramble  to  avoid  collision  with 
vehicles.  As  a  general  proposition,  drivers  of  vehicles 
have  the  same  right  to  travel  along  the  carriageway  that 
foot  passengers  have  to  walk  there.  There  is  no  priority 
of  right.     So  that  the    right    of    neither    is    exclusive. 
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*  *  *  Life  and  limb  are  of  more  consequence  than 
quick  transit.  The  vehicle  man  must  not  run  down  thtt 
pedestrian.  The  opposite  doctrine  seems  to  have  found 
lodgment  in  many  minds,  and  there  seems  to  be  a  dispo- 
sition to  assume  that  a  foot  passenger  has  no  right  upon  a 
public  street  against  a  street  car.  Indeed,  common  obser- 
vation seems  to  show  that  this  belief  controls  the  conduct 
of  drivers  of  many  conveyances,  public  and  private.  Too 
often  there  is  a  reckless  disregard  of  human  life  and  limb, 
and  pedestrians  are  compelled  at  their  peril  to  keep  out 
of  the  way.  *  *  *  We  suppose  the  rule  for  street  cars 
is  the  same  as  for  other  vehicles,  and  if  the  footman  is 
required  in  a  crowded  thoroughfare  to  look  up  and  down 
and  wait  until  all  possibility  of  collision  is  past  it  would 
be  like  sitting  on  the  bank  until  the  stream  should  run 
by."     Cindnnatti  R.  R.  v.  Snellj  supra. 

In  the  case  from  which  the  foregoing  quotation  is 
made  the  plaintiff,  leaving  a  car  on  one  track,  stepped 
across  a  three- foot  space  upon  another  track,  and  was  run 
down.  It  was  sought  to  avoid  liability  by  urging  that  the 
plaintiff  could  have  avoided  injury  by  looking,  and  there- 
fore could  not  recover;  but  the  court  says:  "Whether 
looking  eastward  would  have  disctosed  the  coming  car 
depends  upon  whether  the  receding  car  would  have  ob- 
structed the  view,  and  this  depends  upon  its  location  at  the 
time  Snell  looked,  if  he  did  look.  The  evidence  is  con- 
sistent with  the  conclusion  that  he  looked  up  the  track^ 
but  that  the  receding  car  prevented  him  from  seeing  the 
approaching  one,  and  that,  as  the  former  made  some  noise, 
his  attention  was  not  called  to  the  rumbling  of  the  latter. 
And  it  is  not  inconsistent  with  the  conclusion  that  ordin- 
ary range  of  vision  would  probably  have  enabled  him, 
without  turning  his  head  or  eyes  up  the  track,  to  see  the 
car  in  time  to  avoid  it,  had  the  car  been  running  at  a  safe 
rate  of  speed;  and  we  think  one  crossing  could  not  be 
asked  to  extend  his  observation   beyond  that  distance 
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within  which  a  car  proceeding  at  a  customary  and  reason- 
ably  safe  rate  of  speed  would  threaten  his  safety.  Taking 
the  effect  of  the  evidence  as  a  whole,  one  thing  which  is 
tolerably  clear  is  that,  if  the  car  had  been  running  at  a 
reasonable  rate  of  speed,  and  proper  warning  had  been 
given,  Snell  would  not  have  been  injured.  All  else  is 
more  or  less  in  doubt..  The  evidence  pro  and  con  was  to 
be  weighed,  and  the  tribunal  for  that  purpose  was  the 
jury,  not  the  court  upon  the  motion."  All  of  these  ob- 
servations apply  with  great  force  to  the  case  before  us. 
"Failure  to  look  and  listen  before  crossing  the  track  of  an 
electric  railway  in  a  public  street  where  cars  have  not  the 
exclusive  right  of  way  is  not  negligence  as  a  matter  of 
law.'»  Roberts  v.  R.  R.,  28  Wash.  825  (68  Pac.  Rep.  506, 
54  L.  R.  A.  189);  Chicago  R,R.  v.  Robinson,  127  III.  9  (18 
N.  E.  Rep.  772,  4  L.  R.  A.  126,  11  Am.  St.  Rep.  87); 
Oarrity  v.  R.  R.,  112  Mich.  369  (70  N.  W.  Rep.  1018,  87 
JL  R  A.  529);  Newark  R.  R.  v.  Block,  55  N.  J.  Law,  tU)5 
(27  AtL  Rep.  1067,  22  K  R.  A.  374). 

In  the  last  cited  case  it  ^'s  said  of  the  foot  passenger's 
duty  to  look  oat  for  approaching  cars:  "But  the  request 
before  ub  brings  into  question  the  extent  to  which  one 
crossing  the  roadway  on  foot  must  extend  his  observation. 
Its* claim  is  that  such  observation  must  be  extended  to  any 
approaching  car,  no  matter  bow  distant  But  this  is  ob- 
viously an  exajsfgerated  notion  of  the  duty  required.  The 
most  prudent  man  would  never  suppose  himself  required 
to  thus  observe.  *  •  *  Prudence  doubtless  requires 
any  one  about  to  cross  a  railroad  track  to  use  his  eyes  to 
observe  any  approaching  car  within  his  vision ;  but,  as  has 
been  shown,  prudence  does  not  require  one  crossing  the 
track  of  a  street  railway  to  extend  his  observation  to  the 
whole  line  of  track  within  his  vision,  but  only  to  such  dis- 
tance as,  assuming  the  required  care  in  their  management, 
approaching  cars  would  imperil  his  crossing. "  Dunbar,  J. 
In  Sjnithv*  Union  Trunk  Line,  supra^  says:  "Of  course,  the 
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pedestrian  must  use  ordinary  care  to  avoid  collision,  and 
the  care  must  be  proportioned  to  the  danger  to  be  avoided* 
But  the  laws  must  look  at  human  minds  just  as  they  exist, 
with  all  their  frailties,  their  inclination  to  abstract 
thought,  and  absent-mindedness.''  See,  also,  Tesoh  v.  B. 
R.y  108  Wis.  598  (84  N.  W.  Rep.  828,  63  L.  R  A.  618); 
Consolidated  Co.  v.  Soott,  58  N.  J.  Law,  682  (84  AtL  Rep* 
1094,  88  L.  R  A.  122,  55  Am.  St  Rep.  620). 

Whether  an  injured  party  could  have  avoided  the 
injury  by  moving  from  the  track  more  quickly,  is  for  the 
jury  to  determine.  Hicks  v.  R.  R.y  124  Mo.  115  (27  S.  W. 
Rep.  542,  25  L.  R  A.  508).  Whether  one  who  has  looked 
or  listened  for  moving  cars  at  a  crossing  should  have 
renewed  his  observations  at  a  point  nearer  the  track,  is 
for  the  jury.  Newhard  v.  R.  R.y  168  Pa.  417  (26  AtL  Rep. 
105,  19  L.  R  A.  568).  In  the  Walker  Case^  supra,  the  Min- 
nesota  court  says  of  the  -^ct  of  the  plaintiff  in  stepping  upon 
the  track  where  she  was  injured:  "If  she  then  knew  that 
the  car  was  running  at  forty  miles  an  hour,  and  was  disre- 
garding her  signals  to  stop,  it  might  be  said  as  a  matter  of 
law  that  she  was  negligent  in  going  forward;  but  we  can- 
not, without  weighing  diverse  speculations  and  usurping 
the  functions  of  the  jury,  decide  upon  the  effect  of  the 
headlight  upon  her  vision,  or  the  reasonableness  of  her 
necessarily  instantaneous  views  at  the  time.  It  may  have 
been  extremely  diflBcult  to  discriminate  between  the  effect* 
of  the  headlight  and  decide  upon  its  probable  distance 
from  her,  or  to  calculate  upon  the  speed  of  the  car;  and 
it  must  not  be  forgotten,  either,  that  the  judgment  of  the 
plaintiff  in  these  respects  may  have  been  influenced  by 
the  reasonable  supposition  that  the  car  was  running  at  ite 
proper  speed,  and  would  stop  upon  the  signals  given  for 
her  benefit."  If  the  injured  party  was  guilty  of  no  culpa- 
ble negligence,  the  mere  fact  that  he  might  have  avoided 
the  injury  by  greater  diligence  will  not  defeat  his  recovery 
of  damages.     Fero  v.  -ff.  J?.,  22  N.   Y.  218  (78  Am.  Dec 
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178);  Besiegel  v.  R.  E.,M  N.  Y.  622  (90  Am.  Dec.  741); 
Brawn  v.  B.  B.,82  N.  Y.  597  (88  Am.  Dec.  858).  "The 
fact  of  negligence  is  very  seldom  established  by  such 
direct  and  positive  evidence  that  it  can  be  taken  from  the 
jury  and  pronounced  upon  as  a  matter  of  law.'*  Ireland 
V.  B.  B.,  18  N.  Y.  588.  "It  is  not  true  that  a  traveler  is 
guilty  of  culpable  negligence  as  a  matter  of  law  if  he  does 
not  stop  to  listen  or  look  up  and  down  the  track  before  he 
goes  over  a  crossing.  *  *  *  Whether  such  an  omission 
is  culpable  depends  ux>on  the  facts  and  circumstances  of 
each  particular  case/'  Arnst  v.  B.  B.^  85  N.  Y.  9(90  Am. 
Dec.  761). 

A  traveler  driving  across  a  street  railway  looked  in 
oife  direction,  but  did  not  look  in  the  other,  from  which  a 
car  was  approaching,  until  the  heads  of  his  horses  were 
over  the  near  rail,  and  he  was  unable  to  advance  or  retreat 
in  time  to  avoid  the  collision.     Upon  this  state  of  facts  the 
Minnesota  court,  after  a  careful  review  of  the  law,  held 
the  question  of  contributory  negligence  could  not  be  dis- 
posed of  as  a  matter  of  law.     Shea  v*  B.  B.,  60  Minn.  895 
(52  N.  W.  Kep.  902.)    A  similar  proposition  is  affirmed  in 
Guggenheim  v.  B.  B.,  66  Mich.  150  (83  N.   W.   Rep.   161). 
In  Massachusetts,  where  it  hab  been  said  {Ernst  v.  B.  B.) 
supra). *'no  undue  rigor  of  intendment  is  suppo  ed   to 
prevail  on  this  subject,'*  the  same  principle  is  well  estab- 
lished, even  as  to  the  ordinary  railroads.     The  view  of  a 
railway  was  somewhat  obscured  to  one  approaching  the 
crossing,  but  at  a  point  thirty  feet  from  the  rails  the  track 
could  be  seen  for  the  distance  of  a  half  a  mile.     A  woman 
drove  to  the  crossing  as  a  freight  train  was  going  by,  and, 
waiting  until  she  supposed  the  last  car'  to  have  passed, 
drove  on,  without  looking  up  the  track,  and  was  run  down 
by  cars   which  had   been   purposely   detached  from   the 
freight  train,  and  were  following  it  of  their  own  momen- 
tum.    Had  she  looked  at  any  point  within  the  thirty  feet, 
ihe  could  have  seen  the  approaching  cars,  and  avoided 


(*04  Ames  v.  Waterloo  4  Oedar  Falls  R  T.  Oa  [120  Iowa 

injury;  and  she  gave  as  her  only  excuse  for  not  doing  so 
that  she  did  not  suppose  that  one  train   would  follow 
another  so  closely.     It  was  held  that  the  company  was  not 
entitled  to  a  peremptory  instruction   that  plaintiff  was 
guilty  of  contributory  negligence,  and  that  the  question 
must  be  left  to  the  jury.     French  v.  H.  if.,  116  Mass.  587. 
It  is  there  said  that,  where  the  facts  of  a  crossing  accident 
are  undisputed,  it  still  remains,  except  in  extraordinary 
cases,  a  question  for  the  jury  whether  there  is  contribu- 
t)ry  negligence.     Rohhina  v.  B.  if.,  165  Mass.  80  (42  N.  E. 
Rep.  884);  Benjamin  v.  B.  B.,   160  Mass.    8  (85  N.    E. 
Rep.  95,  89  Am.  St  Rep.  446);  CAafieev.  B.  B.,  104  Mass. 
115;  QaynoT  v.  B.  B.,  100  Mass,  208  (97  Am.  Dec.  96).     In 
the  ChaiFee  Case  it  is  said  that  a  failure  to  look  for  a  train 
at  the  moment  of  crossng  is  not  negligence  as  a  matter  of 
law — a  holding  which  is  directly  contrary  to  the  position  of 
the  majority  in  this  case.     In  New  Jersey  the  reasonable 
rule  is  announced  that,  where  a  traveler  and  a  street  car 
are  approaching  a  common  point  of  crossing,  if  the  car  is 
at  such  a  distance  that  the  traveler  using  reasonable  care, 
may  first  cross,  he  has  the  right  of  way.     N.  J.  E.  B.  Co. 
V.Miller,  59  N.  J.  Err.  &  App.  428  (86  Atl.  Rep.  885).  Thi^ 
case  is  afSrmed  in  principle,  though  not  upon  parallel  facts, 
by  our  own  case  of  Correllv.  B,  if.,  88  Iowa,  120,  where  a 
herd  of  cattle  being  driven  over  a  crossing  were  injured 
by  a  passing  train  moving  through  a  town  at  an  unlawfully 
high  rate  of  speed.     To  the  claim  that  there  was  contrib- 
utory negligence  on  the  part  of  the  party  in  charge  of  the 
cattle,  we  said:    "This  was  primarily  a  question  for  the 
jury.     *    *    *    It  seems  reasonably  probable  that,  if  de- 
fendant's train  was  moving  at  a  lawful  rate  of  speed,  the 
person  in  charge  of  the  stock  would  have  been  able,  by 
th«  efforts  made  by  him,  to  prevent  the  injury;  and  that 
his  conduct  would  have  been  consistent  with  due  care  on 
the  hypothesis  that  he  supposed  the  train  to  be  moving  at 
a  lawful  rate  of  speed.     This  be  had  a  right  to  assume 
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until  the  contrary  appeared.     Whether  he  was  advised  of 
the  true  speed  of  the  train  in  time  to  act  differently  from 
what  he  did  is  doubtful,  to  say  the  leasf     We  also  said 
in  Artz  v.  R.  R,^  84  Iowa,  158:    "If  the  view  of  the  rail- 
road, as  the  crossing  is  approached  on  the  highway,  ia 
obstructed  by  any  means  so  as  to  render  it  impossible  or 
difficult  to  learn  of  the  approach  of  a  train,  or  there  are 
complicating  circumstances  calculated  to  deceive  or  throw 
a  person  off  his  guard,  then  whether  it  was  negligence  on 
the  part  of  the  plaintiff  or  person  injured,  under  the  par- 
ticular circumstances,  is  a  question  of  fact,  and  not  of 
law."    Moore  v.  R.  R.j  102  Iowa,  597.     In  the  cited  cas« 
plaintiff  looked  at  a  distance  of  sixty  feet  from  the  track, 
but  did  not  look  again.     At  a  distance  of  forty  feet,  had 
he  looked,  he  must  surely  have  seen  the  approach  of  the 
•engine  which  injured  him;  but  even  under  such  circum- 
stances we  held  it  error  to  direct  a  verdict  for  the  defend- 
ant.    Indeed,  it  has  often  and  very  justly  been  held  that, 
where  the  negligent  conduct  of  a  defendant  is  of  such 
gross  character  as  to  indicate  a  wanton  or  reckless  disre- 
gard  of  injury  resulting  to  others,  contributory  negligence 
rf  the  plaintiff  will  not  relieve  the  wrongdoer  from  liability 
for  damages.     SeeCooley  on  Torts  (2d  Ed.)  810;  Beach  on 
Contributory  Negligence   (2d  Ed.)  sections  61-64;  Bran- 
nen  v.  R.  R.,  115  Ind.  Sup.  115  (17  N.  E.  Rep,  202,  7  Am. 
St.  Rep.  411)  Florida  Southern  Ry.  v.  Hirst,  80  Fla,  1  (11 
South.  Rep.  506,  16  L.  R.  A.  681,  82  Am.  St  Rep,  88);  and 
cases  thereunder  cited.     This  principle  has  been  applied 
to  the  act  of  a  railway  company  running  its  trains  at  a 
prohibited  rate  of  speed  through  a  city.    L.  S.  dk  M.  S.  R. 
R.  Co.  V.  Bodemery  189  111.  596  (29  N.  E.  Rep.  692, 82  Am. 
St.  Rep.  218). 

If  such  is  the  law  as  applied  to  travelers  crossing  a 
railroad,  and  if,  as  must  be  conceded,  the  rule  is  still  less 
stringent  as  applied  to  street  railways,  there  seems  no 
poss^ible  escape  from  the  conclusion  that  the  district  court 
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erred  in  directing  a  verdict  The  courts  should  exercise 
scrupulous  care  not  to  invade  the  province  of  the  jury. 
While  the  right  to  direct  or  set  aside  the  verdict  under 
appropriate  circumstances  is  one  which  cannot  be  safely 
surrendered,  the  occasions  for  its  proper  exercise  are  very 
few.  It  is  by  no  means  a  settled  proposition  that  the 
united  judgment  of  twelve  average  jurors  upon  a  question 
of  fact  unmixed  with  law  is  any  less  apt  to  be  right  than 
that  of  a  court,  however  learned  or  eminent.  This  \& 
peculiarly  true  in  respect  to  questions  of  reasonable  care. 
Whether  a  person  has  exercised  reasonable  care  under  any 
given  state  of  circumstances  is  not  a  question  requiring 
expert  knowledge  or  high  scientific  or  legal  attainments. 
It  is  a  question  which  the  average  juror  coming  in  daily 
contact  with  the  men  and  circumstances  of  ordinary  every 
day  life  can  far  better  understand  and  solve  than  can  one 
who  lives  in  the  realm  of  books  and  breathes  the  atmos- 
phere of  pure  theory.  Whether  an  act  is  that  of  a  reason- 
ably prudent  man  is  not  to  be  found  by  going  to  the  de- 
cisions  or  text  writers,  but  by  consulting  the  habits  and 
conduct  of  average  men.  The  question,  as  has  been  said 
in  Ernst  v.  B.  R.  supra^  is,  "What  would  a  majority  of 
men  of  common  intelligence  have  done  under  like  circum- 
stances?" And  who  so  competent  to  answer  this  question 
as  a  jury  made  up  of  such  men?  Says  the  New  York  court- 
in  the  case  last  cited:  "Even  among  the  cases  which  have 
been  held  so  plain  as  to  justify  a  nonsuit,  there  have  beenj 
few  in  which  the  judges  have  not  themselves  disagreed^ 
and  the  inquiry  naturally  occurs  to  the  mind  whether  we 
are  less  liable  than  jurors  to  err  on  questions  of  pure  fact 
pertaining  to  the  ordinary  affairs  of  life.  Our  law  is 
framed  upon  the  theory  that  upon  such  questions  the 
citizen  can  rely  with  more  security  upon  the  concurrence 
of  twelve  jurors  than  on  the  majority  vote  of  a  divided 
bench.  *  *  *  But  we  have  had  occasion  recently  to 
hear  nonsuits  of  this  kind  justified  on  the  novel  ground 
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that,  unless  the  fact  be  determined  one  way  by  the  judge, 
it  will  be  sure  to  be  determined  the  other  by  the  jury* 
The  correctness  of  judicial  opinions  on  mere  questions  of 
fact  may  well  be  distrusted  when  we  find  them  confessedly 
opposed  to  the  common  sense  of  mankind.''  Expressing 
the  same  thought,  the  Massachusetts  court,  in  the  Oaynar 
Case^  remarks,  "It  is  the  judgment  and  experience  of  the 
jury,  and  not  of  the  judge,  which  is  to  be  appealed  to." 
See,  also,  discussions  by  Ohief  Justice  Oooley  in  Detroity 
etc.i  E.  a.  V.  Van  Steinhurg^  17  Mich,  120, 

Tried  by  the  standard  of  principle  as  well  as  by  the 
precedents,  the  plaintiff  should  have  been  allowed  to  go  to 
the  jury.  In  my  opinion,  therefore,  the  judgment  below, 
should  be  bbversbo. 

Dbbmbb,  «][.,  concurs  in  the  foregoing  dissent. 
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A.  J.  OoLB,  Appellant,  v.  John  Johnson,  Appellee.  

Landlord  and  Tenant :  forfbtturb  of  iaasb  :  dbmand  for  rent. 
Where  a  lease  contains  a  forfeitore  clause  in  case  the  tenant 
fails  to  pay  any  installment  of  rent  when  dne,  the  forfeitore 
cannot  be  enforced  and  an  action  of  forcible  entry  and  detainer 
maintained  nntil  demand  has  been  made  for  payment  of  amoont 
dne,  and  a  reasonable  time  given  in  which  to  pay  the  same. 

Appeal  from  Hancock  District  Court. — Hon,  J,  F,  Olyde^ 

Judge. 

Monday,  May  25, 1903. 

OMimNG  matters  not  material  to  the  questions  argued 
in  this  court,  this  case  may  be  stated  as  follows:  Plain- 
tiff, by  a  written  instrument,  leased  a  farm  of  two  hundred 
acres  in  Winnebago  county,  Iowa,  to  the  defendant,  for  a 
term  of  three  years  beginning  March  1,  1899,  By  the 
terms  of  the  contract  the  lessee  undertook  to  pay  grain 
rent  for  the  cultivated  lands,  cash  rent  of  $1.60  per  aero 
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for  the  bay  and  pasture  lands,  and  work  out  the  highway 
taxes.     The  lease  also  contains  a  provision  as  follows:  "A 
failure  to  pay  the  rent  as  agreed  upon,  or  to  comply  with 
any  of  the  stipulations  of  this  lease  by  the  said  party  of 
the  second  part,  shall  authorize  the  said  party  of  the  first 
part  to  consider  the  lease  forfeited,  and  he  may  take  pos- 
session of  the  premises  without  notice,  and  without  process 
of  law,  or  he  may  bring  an  action  as  allowed  by  law  to  re- 
<50ver  possession.**    On  the  12th  of  December,  1900,  the 
plaintiff  served  a  written  notice  upon  the  defendant  to 
surrender  the  lease  and  quit  the  premises  within  three 
days,  said  notice  reciting  that  plaintiff  terminated  said 
^ease  and  claimed  immediate  possession  of  the  lands  on 
account  of  defendant's  failure  to  pay  the  cash  rent  due 
December  1,  1900,  failure  to  pay  or  work  the  road  taxes 
for  the  years  1899  and  1900,  and  failure  to  properly  culti- 
vate said  lands  or  care  for  the  crop  raised  thereon.     De- 
fendant having  refused  to  comply  with  the  notice,  plain- 
tiff, on  December  29,  1900,  began  this  action — a  proceed- 
ing in  forcible  entry  and  detainer— before  a  justice  of  the 
peace.  The  defendant  appeared,  and,  denying  the  petition, 
further  answered  that  plaintiff  had  waived  the  condition 
•of  the  contract  relating  to  the  cash  rent,  and  had  volun- 
tarily consented   to  an   extension   of  lime  thereon.     He 
further  alleged  that  the  number  of  acres  of  land  subject  to 
cash  rent  has  never  been  determine:!,  that  the  rent  was 
payable  at  no  particular  place,  and  that  no  demand  there- 
for had  ever  been  made  upon  him.     Upon  the  trial  before 
the  justice  of  the  peace  there  was  a  judgment  for  plaintiff, 
from  which  judgment  defendant  appealed  to  the  district 
court     The  cause  was  tried  in  the  latter  court  February 
26,  1901,  and  at  the  close  of  the  testimony  the  court  sus- 
tained  the  defendant's  motion  to  direct  a  verdict  in  his 
favor.    There  was  a  verdict  and  judgment  accordingly,  and 
an  order  for  writ  restoring  defendant  to  the  possession  of 
tthe  farm,  a,nd  plaintiff  appeals. — AMrmed. 
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Bradford  cfe  Aldridge  for  appellant. 

John  Hammill  for  appellee. 

Weaveb,  J. — It  is  true  that  under  the  terms  of  the 
lease  a  failure  of  the  tenant  to  pay  any  installment  of  rent 
when  due  "authorized  the  lessor  to  consider  the  lease  for- 
feited''; in  other  words,  he  had  the  election  to  waive  strict 
performance,  and  i>ermit  the  tenant  to  go  on  to  the  end  of 
the  term,  or  to  insist  upon  strict  performance,  and  take 
proper  steps  to  make  the  forfeiture  effective.  It  is  the 
claim  of  plaintiff  that  he  elected  to  pursue  the  latter 
course,  and  it  is  conceded,  as  we  have  seen,  that,  soon 
after  the  date  when  the  rent  for  the  hay  and  pasture  land 
became  due,  he  served  notice  upon  defendant  to  surrender 
X>osses8ion  of  the  farm.  There  is,  however,  no  allegation 
or  testimony  to  the  effect  that  any  demand  for  the  pay- 
ment of  said  installment  was  ever  made,  and  we  are  thus 
brought  to  consider  the  principal  question  presented  in 
argument:  Is  a  demand  of  the  rent  an  essential  condition 
to  the  enforcement  of  the  forfeiture  and  the  maintenance 
of  forcible  entry  and  detainer?  The  rule  was  very  strict 
at  common  law,  and  is  still  observed  in  most  states  where 
no  statutory  modification  has  been  made,  that*,  to  forfeit 
a  lease  for  nonpayment  of  rent,  demand  must  be  made  on 
the  leased  premises  at  or  near  sundown  on  the  day  when 
such  payment  falls  due.  See  the  numerous  authorities 
cited  in  18  Am.  &  Eng.  Ency  of  Law  (2d  Ed. )  875.  With- 
out  attempting  now  to  determine  just  how  far  this  rule 
may  be  abrogated  by  our  statute,  we  are  of  the  opinion 
that  a  demand  should  be  made,  and  some  reasonable  op- 
portunity to  make  payment  afforded  the  tenant,  before 
employing  a  summary  remedy  for  his  ejection.  It  is  a 
familiar  principle  that  forfeitures  are  not  favored  in  law, 
and  their  effect  will  be  limited  by  strict  construction  of 
statutes  and  contracts.     There  is  no  hardship  in  this  re- 
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quirement,  and  there  may  be  great  hardship  in  enforcing 
a  technical  forfeiture,  which  a  simple  demand  might  have 
rendered  unnecessary.  The  rule  is  salutary  and  humane, 
and  accords  with  the  general  policy  of  the  law.  The  cir- 
cumstances of  the  present  case  furnish  an  apt  illustration 
of  the  propriety  and  justice  of  this  conclusion.  The  lease 
does  net  specify  the  number  of  acres  of  hay  or  pasture 
land,  and  hence  does  not  in  itself  furnish  the  necessary 
data  for  ascertaining  how  much  rent  was  due.  The  plain- 
tiff himself  did  not  learn  the  exact  amount  until  after  the 
trial  of  this  case  in  justice's  court.  To  determine  that 
amount  required  either  a  mutual  agreement  as  to  the 
amount  of  land  or  a  measurement  of  its  area.  It  has  fre- 
quently been  held  that  upon  a  contract  where  the  extent 
of  the  promisor's  obligation  is  uncertain,  or  is  not  precisely 
known,  but  requires  some  further  act  of  the  parties  to 
make  the  same  definite  and  certain,  an  action  will  not  be 
sustained  without  demand.  Chamberlain  v.  McAllister^ 
86  Ky.  852;  Lent  v.  Padelford^  10  Mass.  280  (6  Am.  Dec. 
119);  Bushv.  CritohAeld,  4  Ohia  lOa 

The  order  of  the  district  court  in  directing  a  verdict 
for  the  defendant  was  right,  and  the  judgment  appealed 
from  is  affirmko. 


m    ^63  ^«  ^  Oampbsll,  Appellant,  v.  Mabt  B.  Spbabs  and  B.  D. 

Spbabs. 

Exchange  of  Properties:     taxation:     balbofland:     Tm^     A 

1  sale  of  pablic  land  for  taxes  assessed  prior  to  the  issuance  of 
patent  conyeys  no  title  to  the  pnrchaser. 

Fraud:    oonyetanob  of  land:    bvidbnob.     In  an  action  to  leaoind 

2  a  contract  for  the  exchange  of  lands,  the  eridenoe  is  held  to 
show  that  defendant's  statements  that  the  title  was  good  were 
false,  made  with  intent  to  deceive  and  were  relied  npon  by 
plaintiff. 
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Fraud:     laohbs:      eyidbngb.      In  an  action  to   rescind  a  contract 
8     for  the  exchange  of  lands  on  the  ground  of  fraud,  the  evidence 
is  considered  and  it  is  held  under  all  oironnistanoes  that  plain- 
tiff was  not  guilty  of  laches  in  bringing   his  action  and  that 
the  same  was  not  barred. 

Possession :     dibtubbanob  of.     In  an  action  to  set  aside  a  deed  on 
4     the  ground  of  fraud  and  failure  of  title,  where  it  appears  that 
plaintiff  nerer  took  actual  possession,  the  fact  that  his  posses- 
sion was  neyer  disturbed  is  no  defense. 

IMisjoinder.     Misjoinder  of  causes  of  action  not  taken  advantage  of 
6     by  motion  to  strike  is  waived. 

JVccounting.     In  an  action  to  set  aside  an  exchange  of  properties 

6     on  the  ground  of  fraud,  where  a  rescission  is  decreed,  an  ao  • 

counting  of  improvements,  rents,  profits  and  expenses  may  be 

had  and  such  Judgment  rendered  in  favor  of  the  party  entitled 

thereto  as  will  place  them  in  statu  q  uo. 

Appeal  from  Wright  District  Court — Hon.  8, 1IL  Weaver, 

Judge. 

Monday,  May  25,  1908.    . 

Suit  to  rescind  a  contract  under  which  the  parties 
exchanged  properties.  Upon  hearing,  the  petition  was 
-dismissed,  and  plaintiff  appeals. — Reversed. 

Nagle  dk  Nagle  for  appellant 

B.  P.  Birdsall  and  8.  Flynn  for  appellees. 

Ladd,  J.— On  April  2,  1896,  the  plaintiff  traded  an 
acre  of  land,  on  which  was  a  residence  and  bam,  and  a 
toow,  three  pigs,  and  twelve  chickens,  to  B.  D.  Spears,  for 
a  quarter  section  of  land  in  South  Dakota.  Plaintiff's 
realty  was  incumbered  for  $700,  and  worth  about  $1,500, 
4tnd  the  land  had  a  value  of  $800.  The  residence  property 
was  conveyed  to  Mary  B.  Spears,  who  deeded  the  land  to 
l)laintiff.  The  record  puts  it  beyond  question  that  she  had 
X.  Taxation:  no  title  to  the  land,  and  for  this  reason  none 
title.        '    passed  under  her  deed  to  plaintiff.    An  ab- 
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stract  brought  down  to  February,  1898,  was  exhibited  to 
plaintiff,  from  which  it  appeared  that  one  Schatunovsky 
entered  the  land  and  obtained  final  pre-emption  receipt  in 
1888;  that  he  conveyed  it  by  warranty  deed  to  McDonald 
June  4,  1884, — "except  taxes  for  1883  amounting  to  $15.44 
and  a  contest  before  United  States  land  ofSce,  Mitchell^ 
S.  D.,  which  said  Moses  Schatunovsky  does  not  warrant 
againsf ;  that  patent  issued  to  George  A.  Rogers  June 
25,  1890;  that  the  county  treasurer  executed  a  tax  deed  ta 
M.  H.  Rowley  in  1888,  and  another  in  1892;  that  Rowley 
conveyed  the  land  to  defendant  £.  D.  Spears  in  1892 ;  that  in 
February,  1898,  he  transferred  it  to  Oaffrey.    The  evidence 
shows  that  the  entry  of  Schatunovsky  was  canceled  by  the 
Land  Department  in  1886,  and  that  the  tax  deeds  were 
based  on  assessments  and  levies  made  in  the  years  1884 
and  1887,  long  before  title  passed  from  the  United  States 
under  the  patent  to  George  A.  Rogers.     As  the  lands  were 
not  then  taxable,  the  deeds  were  void  {Reynolds  v.   Ply- 
mouth Co.^  55  fowa,  90;  Moriarty  v>  Boone  Co.^  89  Iowa,. 
684;  Duncan  v.  Newcomer^  9  S.  D.  875  (69  N.  W.  Rep. 
580);  Pitts  V.  Clay,  (C.  0.)  27  Fed.  Rep.  685.       And  the 
deed  of  Caffrey  to  Mary  E.  Spears,  and  of  her  to  plaintiff^ 
passed  no  title. 

IL  The  evidence  has  convinced  us  that  12.  D.  Spears 
induced  Oampbell  to  take  the  land  by  knowingly  misrepre- 
senting the  title.  Campbell  appears  to  have  been  un- 
«    »»*„r..  r^     learned  and  not  much  accustomed  to  business 

2.    FRAUD:  oon- 

SSJreJi?'      transactions.      The  abstract,  to  his  compre- 
^*'^*  hension,  was  Greek.      He  relied  on  Spears^ 

assertion  that  the  title  was  good.  His  testimony  that 
such  representation  was  made  is  confirmed  by  Donly,  a 
witness  called  by  defendants.  Spears  admits  saying  he 
believed  the  title  good,  but  insists  that  he  added  that  he 
was  no  abstract  reader,  and  would  let  him  (Campbell)  have 
the  title  as  he  got  it.  As  he  caused  his  wife  to  execute  a 
warranty  deed  to  Oambpell,  assuring  the  title  as  plaintiff 
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\    .  ■     ■      t        ,  ■ 

elaims  he  represented,  we  are  incliixed  to  accept  Oamp- 
bell's  account  of  the  transaction.  They  agreed  to  submit 
the  abstract  to  Donly,  and,  upon  doing  so,  were  advised  by 
him  that,  though  not  pretending  to  be  an  authority  on 
abstracts,  he  believed  it  was  defective  because  of  the 
patent  to  Kogers.  In  the  face  of  this.  Spears  stoutly 
asserted  the  title  was  good,  and  afterwards  saw  Donly 
privately  and  chided  him  for  what  he  had  said,  as  it  might 
break  up  the  trade,  and  requested  him  to  remain  quiet — 
let  the  exchange  be  made — and  he  would  make  it  *'all 
right  with  him.'*  Though  the  proposition  was  not  ac- 
cepted, Oampbell  did  not  return.  As  the  abstract  did  not 
disclose  title  in  either  of  defendants,  and  Donly  indicated 
a  fatal  defect  in  that  of  Oaffrey,  on  what  did  Oampbell 
rely,  if  not  on  Spears'  representations?  The  bare  sugges- 
tion, without  support  in  the  record,  of  defendant's  financial 
responsibility  to  comply  with  the  covenants  of  the  deed, 
does  not  answer  this  inquiry.  Spears  represented  the 
title  good,  and  Oampbell  was  foolish  enough  to  accept  his 
word  as  against  Donly  and  anything  he  may  have 
been  able  to  read  in  the  pretended  abstract.  That 
Spears  knew  his  statements  were  false  needs  no  other 
proof  than  his  attempt  to  suppress  information  by  Donly, 
with  a  price  on  his  silence.  See  Anderson  v.  Buck^  66 
Iowa,  4B0;  JSallou  v.  Lucasy  59  Iowa,  22.  But  such 
knowledge  is  not  essential  to  a  rescission  in  a  case  like 
this.     Smith  v.  Bricker^  86  Iowa,  285. 

III.  The  delay  in  bringing  suit  for  more  than  five 
y^ars  ought  not,  under  the  circumstances,  deprive 
plaintiff  of  his  remedy.  Undoubtedly,  as  contended,  he 
3.  fiavd:  was  bound  to  rescind  within  a  reasonable 
oSS'ce.  time  after  the  fraud  of  defendant  was  discov* 
erod,  or  might  have  been  discovered  by  the  exercise  of 
ordinary  diligence.  When  was  that?  In  determining  this 
question,  we  are  to  begin  the  inquiry  with  the  assumption 
Vol.  120  Iowa. 
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^f  the  fact,  as  found,  that  Oampbell,on  receipt  of  his  deed, 
3t?a8  satisfied  with  the  title  conveyed.  What  happened 
thereafter  to  arouse  his  suspicions?  In  April  or  May  of 
the  same  year,  Spears  claims  that,  at  Campbell's  request, 
he  submitted  the  abstract  to  two  different  lawyers  for 
examination;  that  each  advised  that  nothing  was  wrong 
with  the  title;  and  that  he  so  reported  to  Campbell.  Of 
course,  the  statement  is  equivocal,  as  it  is  not  inconsistent 
with  ownership  of  Rogers,  but  it  was  calculated  to  lull 
plaiiitiff  into  a  more  perfect  sense  of  security.  During 
the  same  season  plaintiff  went  to  South  Dakota  to  look  at 
the  land,  and  while  there  his  confidence  in  Spears  was 
further  confirmed  by  being  informed  by  the  person  who, 
as  county  treasuer,  had  conveyed  the  land  by  tax  deed  to 
Rowley,  that  "the  title  was  all  right"  If  upon  his  return 
he  said  to  Spears  and  wife  that  the  title  was  bad,  as  they 
Qlaim,  they  certainly  convinced  him  to  the  contrary,  for 
thereafter  no  question  was  raised  until  December,  1899. 
At  that  time  he  employed  an  attorney  at  Plankington,  S. 
D.,  to  examine  the  abstract,  and  was  advised  that  "the 
title  of  the  land  seemed  to  be  in  George  A.  Rogers." 
Shortly  afterwards  Mclntyre,  to  whose  father  he  had 
Q3^ecuted  a  mortgage  on  the  land  in  1886,  came  to  Eagle 
Grove,  and,  owing  to  a  remark  by  Campbell  that  "some- 
thing in  the  abstract  did  not  appear  just  right,  but,  in  his 
opinion,  the  title  was  all  right,"  persuaded  him  to  consult 
an  attorney.  They  called  upon  counsel  for  appellant,  who 
advised  Campbell  to  go  to  South  Dakota  and  make  a 
thorough  investigation.  He  did  so,  copying  the  recordfe, 
and.  submitted  the  result  to  said  counsel  in  September, 
1900.  Immediately  following  this,  demand  for  the  return 
of  the  property  was  made,  and  upon  refusal  this  suit 
begun.  Certainly  nothing  occurred  subsequent  to.  the 
trade,  prior  to  December,  1899,  to  arouse  the  suspicions  of 
a  prudent  man.  And  from  that  time  on  it  cannot  be  said, 
in   view  of  the  character  of  the  information  received^  the 
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distance  to  the  land,  the  investigation  necessary,  and  the 
fact  that  the  situation  of  the  parties  continued  unchanged, 
that  the  plaintiff  did  not  proceed  with  ordinary  diligence, 
TJnder  all  the  circumstances,  we  are  inclined  to  the  opin- 
ion that  the  plaintiff  cannot  be  charged  with  knowledge  of 
the  fraud  before  December,  1899,  and  that  he  was  not 
guilty  of  laches  in  not  bringing  his  action  to  rescind  until 
September  of  the  year  following.  See  Clappv.  Greenlee^ 
100  Iowa,  5^6, 

IV.  The  suggestion  is  made  that,  as  plaintiff's  pos- 
session of  the  land  has  not  been  disturbed,  he  is  not  in  a 
situation  to  complain.  Apparently,  the  line  of  cases  fix- 
4.  Possession:    iug  the  time  whou  a  causo   of  actiou  accrues 

of.  for  breach  of  the  covenants  contained  in  a 

warranty  deed  is  relied  on.  Foahay  v.  Shafer^  116  Iowa, 
802.  But  the  evidence  shows  affirmatively  that  plaintiff 
never  went  into  actual  possession  of  the  land,  and,  as 
pointed  out  in  the  case  cited,  a  right  of  action  for  breach 
of  warranty  accrued  upon  the  delivery  of  the  deed.  This 
disposes  of  the  question,  without  determining  whether  it 
has  any  application  to  a  suit  for  rescission. 

Appellee  also  argues  that  there  was  a  misjoinder  of 
causes  of  action.  This  objection  should  have  been  mt^de 
by  motion  to  strike,  and  was  waived  by  failure  to  do  so. 
Sections  3547,  3518,  Code.  The  husband  of 
the  party  making  and  receiving  the  convey- 
ances was  a  proper  party.  No  question  is  made  but  that 
Mary  E.  Spears  is  bound  by  whatever  her  husband  did 
prior  to  the  exchange  of  deeds. 

V.  Notwithstanding  the  wabbling  of  plaintiff's 
counsel  on  the  subject,  we  discover  no  difficulty  in  placing 
the  parties  in  statu  quo  in  decreeing  recission.     The  deed 

to  plaintiff  conveyed  nothing,  and  so  there  is 
nothing  for  him   to  restore.     See    Eelley  v. 

Oudena,   120  Oal.  502  (47  Pac.  Rep.  369,  52  Pac  Rep.  797); 

McKee  v.  Eaton^  26  Eaa.  226.     But  as  he  has  offered  to 
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reconvey,  and  cause  the  mortgage  to  Mclntyre  to  be  satis- 
fied, he  will  be  permitted  to  do  so.     The  defendant  has 
expended  $100  for  an  addition,  $75  for  sidewalk,  $16  for  a 
cave,  $10  for  seeding  down  the  lawn,  $60  in  value  of  trees, 
9150  in  taxes,  and  $70  in  insurance;  amounting  in  all  to 
$480.     There  was  a  mortgage  of  $700  on  the  property,  with 
$65  accrued  interest.     March  8,  1898,  this  mortgage  was 
paid  oflf,  and  another  executed  for  $750,  on  which  $100  has 
been  paid,  and  $56  interest.     The  defendants  should  then 
be  credited  on  the  loan  the  $65  accrued  interest,  with  $50 
reduction  on  the  principal,  together  with  interest  on  the 
old  loan  from  April  2,  1895,  to  March  28,  1899,  at  eight 
per  cent,  or  $223.75.     The  trial  occurred  March  8,  1901, 
and  the  undisputed  evidence  shows  the  rental  value  of  the 
property  to  have  been  $10  per  month,  or  to  April  2,  1901, 
$720.     In  addition  to  this,  plaintiff  should  be  allowed  $37 
for  the  personal  property.     Balancing  accounts  results  in 
$117.75  in  the  defendants'  favor.     That  such  an  accounting 
is  appropriate  in  an  action  for  rescission  ought  not  to  be 
questioned.    In  Eerr  on  Fraud  &  Mistake  it  is  said :  "The 
terras  on  which  a  reconveyance  will  be  ordered  are  the 
repayment  of  the  purchase  moneys,  and  all  sums  paid  out 
in  improvements  and  repairs  of  a  permanent  and  substan- 
tial nature,  by  which  the  present  value  is  improved,  with 
interest  thereon  from  the  time  when  they  were  actually 
disbursed.     On  the  other  hand,  charges  for  the  deteriora- 
tion of  the  property  must  be  set  off  against  the  allowances 
for  permanent  improvements.    The  party  also  in  possession 
must  account  for  all  rents  received  by  him,  and  for  all 
profits,  such  as  moneys  arising  from  the  sale  of  timber  or 
from  working  mines,  with  interest  thereon  from  the  time£ 
of  the  receipt  thereof.     He  must  also  pay  an  occupation 
rent  for  such  parts  of  the  estate  as  may  have  been  in  his 
actual  possession."    See,  also,  Chaneyv.  Colemaru,  77 Tex. 
Sup.  100  (18  S.  W.  Rep.  850),  where  a  party  was  allowed  for 
improvements;  Highy  v.  Whittaker^  8  Ohio,  198;  Porter  tj. 
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Beattie^  88  Wis.  22(59N.  W.  Rep.  499),  where  the  defend- 
ant  was  allowed  to  deduct  the  net  income  of  the  land  from 
the  amount  to  be  refunded  to  plaintiff.  See,  also,  Lurch 
V.  Bolder,  (N.  J.)  27  AtL  Rep.  81;  6  Cyc.  842.  In 
both  Clapp  V.  Oreenleey  100  Iowa,  586,  and  Smith  v* 
jBrickerj  86  Iowa,  285,  accounts  were  stated.  In  the  in- 
stant case  there  was  not  a  controverted  item,  and  therefore 
the  parties  may  be  placed  in  statu  quo.  As  defendants 
have  probably  continued  in  possession  since  March  8,  1901^ 
the  cause  will  be  remanded  for  an  accounting  up  to  date. 
The  evidence  leaves  no  doubt  but  that  the  property  ii 
ample  security  for  the  payment  of  the  existing  incum- 
brance. The  decree  should  fix  this  as  an  indebtedness  of 
plaintiff,  or  else  require  its  satisfaction  by  him,  according 
to  conditions  as  they  now  appear. — Reversed. 
Weaver,  J.,  took  no  part 


Oeorgi  W.  Borden  v.  T.  G.  Isherwood,  Appellant. 

Agency:     cx)ioa8SiONS :     second  art  bvidbngb.     In  an  action  pta^ 

1  tially  based  on  three  letters,  two  of  which  defendant  admitted 
in  his  answer,  and  his  testimony  as  to  the  contents  of  the 
third  was  sabstantiallj  as  set  out  in  the  petition,  the  fact  that 
the  court  permitted  evidence  of  their  contents  without  a 
foTmal  notice  to  produce  was  harmless  error. 

Oral  Agreement:     evidbnob  op.    In  an  action  for  commissions  for 

2  the  sale  of  land  it  is  not  error  to  permit  evidence  of  what  took 
place  at  a  imblic  sale  of  the  land,  at  which  time  it  was  alleged 
the  parties  made  the  oral  agreement  sued  on. 

Assignment  of  Error:     insukfioibnot  of.     An  assignment  of  error 
8    that  the  court  erred  in  refusing  to  read,  and  in  reading  in* 
Btmotions  asked  and  refused,  is  not  sufficiently  speoiflo  to  be 
considered. 

Appeal  framLinn  District  Court — Hon.  W,  G.  THOMPsoir, 

'  Judge. 

Monday,  May  26,  190a 
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AcTiOK  to  recover  a  commission  for  the  sale  of  land* 
Verdict  and  judgment  for  the  plaintiff.  The  defendant 
appeals.  ^-AMrmed. 

Father  <&  Johnson  for  appellant. 

Chas.  W.  Kepler  for  appellee. 

Sherwin,  J. — In  his  petition  the  plaintiff  alleges  an 
oral  agreement  to  sell  the  defendant's  land,  and  that  the 
terms  of  the  sale  finally  made  by  him  were  arranged  by 
letters  between  them.  He  sets  out  what  he  claims  to  have 
been  the  substance  of  the  letters  written  to  the  defendant 
by  him,  stating  also  that  neither  the  originals  nor  copies 
thereof  were  in  his  possession,  and  the  defendant's  letters 
to  him  in  full.     The  petition   was  filed  in  October,  1900, 
and  the  trial  had  in  August,  1901.     In  his  answer  the  de- 
fendant admits  receiving  letters  from  the  plaintiff  of  the 
number  and  date  stated  in  the  petition,   and  practically 
admits  the  contents  of  the  first  two,  but  denies  the  alleged 
contents  of  the  third.     No  formal  notice  was  served  on  the 
Secondary    defendant  requiring  him  to  produce  any  of 
evidence.       ^jj^  letters  Written  to  him  by  the  plaintiff, 
nor  was  it  shown  that  the  letters  were  lost  or  destroyed, 
the  defendant  testifying  that  he  had  not  looked  for  them, 
and  did  not  know  whether  they  were  in  existence  or  not* 
Oral  testimony  of  the  contents  of  the  letters  was  then 
received.     The.  action  being  founded  at  least  partly  upon 
the  letters   which   passed   between  the   parties,  and  the 
petition  alleging  the  defendant's  possession  of  the  letters 
written  to  him,  it  would  seem  to  be  unnecessary  to  give  a 
more  formal  or  direct  notice  for  their  production  at  the 
tjriaL     See  Stephen's  Digest  of  Evidence,  141;  2  Phillips, 
Evidence,  ^l^\Laio8on  v.  Bachman^  81  N.  T.  616;  Jf/^fm^ 
V.  B.  <&  M.  R.  Co.^  58  N.  H.  68.     But  we  need  not  deter- 
mine this  question  definitely,  for,  if  it  be  conceded  that 
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there  was  error  in  the  ruling,  we  are  of  the  opinion  that  it 
was  without  prejudice,  because  of  the  testimony  of  the 
defendant  as  to  the  last  letter,  he  giving  its  contents  sub- 
stantially as  stated  by  the  plaintiflF. 

Therfe     was    no    error    in    admitting    testimony    as 
to  what  took  place  at  the  attempted  public  sale  of  the 
a.  Oral  agree-    samo    land,  at    which    time    it     is    alleged 
denceof.        the  parties    hereto    made  the    oral    agree- 
ment pleaded. 

The  question  asked  the  witness  Louis  Maybauer,  cov- 
ered by  the  ninth  assignment  of  error,  was  incompetent, 
because  it  clearly  called  for  a  conclusion.  Nor  was  there 
prejudicial  error  in  the  ruling  complained  of  in  the  tenth 
assignment.  The  eleventh  assignment,  to  which  we  are 
referred  in  argument,  covers  a  part  of  the  testimony  on 
three  pages  of  the  abstract.  Neither  in  the  argument  nor 
in  the  assignment  are  any  specific  rulings  complained  of, 
and,  as  a  whole,  we  think  them  without  prejudice. 

The  assignment  of  error  covering  the  instructions 
given  is  challenged  for  insufficiency.  It  states  that  the 
court  erred  in  refusing  to  read  and  in  reading  instructions 
3.  AssxoNMANT  ftsJ^^d  ^^^  refused.      This  is  not  sufficient^, 

fnsuffidency     UUdor    SOCtioU    4186    of    the    Code.        Htl98    V. 

'*^'  Chicago    G.    W.    Ry.    Co.,   118  Iowa,    848; 

Fitch  V.  Traction  Co.,  116  Iowa,  716;  Nor  dine  v.   Roaenr 
ffreen,  (Iowa),  89  N.  W.  Rep.  108. 
The  judgment  is  affibmed. 
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In  Tbr  Matter  of  The  Ganvass  op  The  Statement  of  Gbs- 
BRAL  Consent  to  The  Sale  of  iNToxioATiNCh  Liquors 
Filed  With  The  County  Aumtor  of  Polk  Couim,  Iowa, 
ON  THE  28th  Day  of  February^  1900. 

Intoxicating  Liquors:    oaitvass  of  statement  of  consent.       Under 

1  Code,  section  2450,  the  filing  of  a  general  statement  of  consent 
to  sell  intoxicating  liqnor  which  is  withdrawn,  does  not  pre- 
clude the  board  of  snpervisora  from  canvassing  another  filed 
daring  the  year.  It  is  the  canvass  of  more  than  one  statement 
in  a  single  year  which  is  prohibited. 

Canvass  of  Statement  of  Consent:     duty  of  supbrvisors:    stipu- 

2  LATiON.  The  duty  of  a  board  of  supervisors  in  oanvafising  a  state* 
ment  of  consent  to  sell  intoxicating  liquor  is  to  inquire  into  the 
sufficiency  and  genuineness  of  the  names  affixed  thereto ;  they  are 
not  required  to  investigate  the  reputation  of  the  persons  making 
affidavit  to  the  signatures,  and  when  it  is  stipulated  that  a 
statement  contains  a  requisite  number  of  signatures  of  quali- 
fied i)ersons  to  authorize  tke  board  to  canvass  the  same  and 
hold  it  sufficient,  the  puri)ose  of  the  law  in  this  respect  ia 
complied  with. 

Appeal  from  Polk  District  Court. — Hon.  C,   A.   Bishop^ 

Judge. 

Tuesday,  May  26,  1903. 

An  appeal  was  taken  in  accordance  with  the  provisions 
of  Code,  section  2450,  from  the  action  of  the  board  of 
supervisors  of  Polk  county,  in  holding  sufficient  a  state- 
ment of  general  consent  to  the  sale  of  intoxicating  liquors 
in  Des  Moines.  The  district  court  affirmed  the  action  of 
the  board  of  supervisors,  and  persons  who  contested  the 
sufficiency  of  the  petition  for  consent  appeal. — Affirmed. 

Spurrier^  Forles  &  Mills  for  appellants. 

Reed  cfe  Reed^  E.  T.  Morris  and  J.  F.  Conrad  for 
appellees. 
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MoOlain,  J. — Two  objections  to  the  action  of  the  dis- 
trict court  are  raised  by  i^e  argument  for  appellants: 
First,  did  the  fact  that  a  prior  petition  for  consent  had 
been  presented  to  the  board  of  supervisors  during  the  year, 
which  had  been  withdrawn  before  being  finally  acted 
upon,  render  it  illegal  for  the  board  to  approve  the 
petition  for  consent  which  was  finally  approved?  and, 
second,  did  the  trial  court  err  in  considering  the  petition, 
in  the  absence  of  evidence  that  the  persons  who  made 
affidavits  to  the  signing  of  the  names  on  the  petition  were 
reputable  x>erson8,  or  in  refusing  to  receive  evidence  that 
they  were  not  reputable,  in  view  of  an  admission  made  on 
the  trial  of  the  case  that  a  sufficient  number  of  genuine 
signatures  of  names  of  persons  legally  voting  at  the  pre- 
ceding election  were  attached  to  such  petition  to  constitute 
a  majority  of  the  legal  voters  of  the  county,  as  required 
by  Code,  section  2452? 

L  It  is  provided  in  Oode,  section  2450:  "Only  one 
statement  of  general  consent  from  any  county,  city,  or 
town  *  *  *  therein  entitled  to  file  the  same  shall  be 
canvassed  by  the  board  of  supervisors  in  any  one  year." 
The  record  shows  that  on  December  80,  1899,  a  statement 
of  consent  was  filed  in  the  office  of  the  auditor  of  Polk 
county,  and  notice  was  published  of  the  canvass  thereof  to 
be  made  January  17, 1900.  Whether  or  not  this  notice  was 
sufficient  is,  in  the  view  we  take  of  the  case,  immaterial. 
The  hearing  was  continued  from  time  to  time,  and  subse- 
quent notices  were  given,  but  before  the  statement  thus 
filed  was  finally  canvassed  by  the  board  of  supervisors,  to 
wit,  on  the  28th  day  of  February,  1900,  another  statement 
was  filed,  and  finilly  acted  upon  after  due  notice,  the 
statement  of  consent  first  filed  having  been  withdrawn  in 
the  meantime  on  the  last  day  fixed  by  the  board  of  super* 
visors  by  continuance  for  the  consideration  thereof. 

The  contention  for  appellants  is,  practically,  that  when 
one  statement  of  consent  is  filed,  on  which,  by  proper  pro- 
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oeedings,  a  final  hearing  might  be  had,  the  board  cannot 

within  a  year,  consider  any  other  statement, 

statement       irrespective  of    whether  the  first  statement 

or  consent. 

filed  is  ever  acted  upon  by  the  board.  But 
the  statutory  language  already  q;i v)ted  relates  to  the  can- 
vass by  the  board  of  the  statement  of  consent,  and  not  to 
the  filing  thereof.  It  needs  no  elaborate  discussion  of  the 
words  used  to  support  the  conclusion  that  the  legislative 
intent  was  to  prevent  such  a  question  being  brought  before 
the  board  a  second  time  within  a  year  after  it  has  once 
finally  acted.  However  desirable  it  might  be,  as  a  mat- 
ter of  public  policy,  that  the  people  of  the  community  be 
not  agitated  by  the  circulation  of  more  than  one  petition 
during  the  same  year,  no  purpose  to  prevent  such  action  is 
indicated  in  the  language  used.  The  idea  seems  rather  to 
be  that  the  board  of  supervisors  is  not  to  be  compelled  or 
allowed  to  finally  act  in  such  matter  more  than  once 
within  one  year,  and,  in*  view  of  the  difficulties  attending 
the  canvassing  of  a  statement  of  consent,  the  provision 
seems  reasonable,  and  ought  to  be  given  full  force  and 
effect  But  we  cannot  stretch  the  language  to  cover  a  casa 
not  within  the  reasonable  meaning  of  the  words  used.  If 
the  first  statement  filed  is  insufficient,  and,  before  the 
board  has  finally  acted  upon  it  by  making  the  canvass  nec- 
essary to  determine  its  sufficiency,  another  statement, 
which  is  sufficient,  is  filed,  and  properly  brought  up  for 
consideration,  we  see  no  reason  why  the  second  statement 
may  not  be  approved.  In  this  respect  the  action  of  the 
board  of  supervisors  seems  to  have  been  legal. 

IL  The  stipulation  already  referred  to  which  was  en- 
tered into  by  attorneys  with  a  view  to  the  trial  of  this 
matter  in  the  district  court  on  appeal,  contains  admissions- 
as  to  the  population  of  the  city,  the  number  of  votes  cas^ 
at  the  preceding  general  election  and  the  number  of  gen- 
nine  signatures  to  the  statement;  and  it  is  conceded  that 
these  admissions  are  such  as  to. show  the  sufficiency  of  thet 
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statement  in  this  respect.  But  it  was  objected  to  the 
admission  of  this  stipulation  in  evidence  that  the  persons 
who  made  affidavit  to  the  genuineness  of  the  signatures 
^ere  not  shown  to  be  reputable  persons.  The  language  of 
the  Code  provision  in  this  respect  is  as  follows:  "Sec, 
2452.  The  signing  the  name  of  another  to  any  statement 
6f  general  consent  provided  for  in  the  sections  of  this 
chapter  relating  to  the  mulct  tax  shall  be  punishable  as 
forgery,  and  every  such  statement  shall  be  accompanied 
by  the  affidavit  of  some  reputable  person,  showing  that 
iaid  person  personally  witnessed  the  signing  of  each  name 
Itppe^ring  thereon,  and  any  false  statement  contained  in 
such  affidavit  shall  be  punishable  as  perjury,  and  all  pro- 
visions  of  law  relative  to  the  bribery  of  voters  are  hereby 
/nade  applicable  to  the  bribery  of  signers  to  any  such 
statement  of  general  consent.  All  statements  of  general 
consent  shall  show  the  voting  precinct  of  the  signers 
thereof,  and  date  of  signing,  and  no  name  shall  be  counted 
that  was  not  signed  within  thirty  days  prior  to  the  filing 
of  such  statement  of  general  consent." 

It  is  evident  that  the  object  of  the  legislature  in 
adopting  this  provision  was  to  secure  a  genuine  statement 
— that  is,  one  signed  by  tl^e  requisite  number  of  qualified 
a.  Canvass  of  P^rsous — and  to  fumish  to  the  board  of  sup- 
'S^S^St:  ervisors  a  prirna.  facie  showing  by  way  of 
crmoref"^.  affidavit  that  the  signatures  relied  on  are 
supu  ton.  genuii^Q^  When  it  was  stipulated  that  a 
Sufficient  number  of  signatures  to  the  petition  or  state- 
ment now  in  question  were  genuine  signatures  of 
qualified  persons  to  authorize  the  board  to  canvass  the 
statement  and  hold  it  sufficient,  then  the  purpose  of 
the  law  was  complied  with,  and  the  affidavits  as  to 
the  genuineness  of  the  signatures  ceased  to  be  mater- 
ial. It  certainly  cannot  be  true  that  under  such  circum- 
stances the  board  is  required  to  pass  upon  the  reputation 
of  the  persons  making  such  Affidi^vits.     If  the  genuineness 
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of  the  fiignatures  is  left  to  the  djetermination  of  the  hoard, 
then,  although,  no  doubt,  the  x>er8ons  making  the  afBdavita 
would  be  deemed  reputable  until  the  contrary  was  shown, 
evidence  would  perhaps  be  admissible  to  impeach  their 
reputation.  But  certainly  we  ought  not  to  require  the 
board  to  consider  impeaching  evidence  as  to  the  persons 
making  aflSdavits  when  the  very  purpose  for  which  the 
afSdavits  were  made  and  to  be  used  had  already  been  ac- 
complished by  stipulation.  To  adopt  the  theory  of  appel- 
lant would  be  to  make  the  granting  of  a  petition  of  con- 
sent depend  not  alone  cm  whether  it  had  the  requisite 
number  of  genuine  signatures  of  qualified  persons,  but^  also 
on  whether  those  making  aflSdavit  as  to  the  genuineness  of 
the  signatures  were  all  of  them  reput^able.  Certainly  we 
should  not  assume  that  a  collateral  investigation  of  this 
kind  is  required  further  than  it  shall  be  found  essential 
in  determining  the  ultimate  fact  which  is  presented  to 
the  board. 

Finding  no  error  in  the  action  of  the  lower  court,  its 
judgment  is  affirmed. 

Bishop,  0.  J.,  takes  no  part. 


Henbt  Wormelt,    Appellee,  v.  The  Mason  Ottt  &  Fort 
Dodge  Railway  Company,  Appellant. 

Railroads:  oomdemnation  :  taxation  of  attorneys'  fees  :  ap- 
PORTioncBNT  OF  COSTS.  In  a  condemnation  proceeding,  where 
a  trial  on  appeal  to  the  district  court  resnlts  in  a  reduction 
of  the  damages  assessed,  the  court  has  no  authority  to  tax 
against  the  railway  company  an  attorney's  fee  for  plaintiff's 
attorney  or  to  apportion  the  costs,  under  Oode,  section  2007. 

Appeal  from  Wright  District  Court— 'Ros.  W.  8.  Kbhyon, 

Judge. 

Tuesday,  May  26,  190& 
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Appeal  from  an  order  taxing  an  attorney's  fee  for 
plaintiff's  attorney  in  a. condemnation  proceeding,  and 
form   an  order  apportioning  said  fee, — BeveraecL 

Healy  Bros.  <&  Kelleher  and  B.  P.  Birdsall  for 
appellant. 

NagU  cfe  Nagle  for  appellee. 

Deemer,  J — The  defendant  company  condemned  a 
right  of  way  across  plaintiff's  land.  The  sheriff's  jury 
having  awarded  damages  in  the  sum  of  $1,450,  the  com- 
pany appealed,  and  upon  a  trial  in  the  district  court  the 
amount  of  the  award  was  reduced  to  $800.  After  the 
return  of  the  verdict,  the  plaintiff  filed  a  motion  to  tax  an 
attorney's  fee  for  his  attorney,  and  to  make  an  equitable 
apportionment  of  the  costs  on  appeal.  This  motion  was 
sustained,  and  as  a  part  of  the  costs  an  attorney's  fee  of 
$100  for  plaintiff's  attorney  was  taxed,  and  each  party  was 
required  to  pay  one-half  the  costs  of  the  appeal,  including 
the  attorney's  fee.     The  appeal  is  from  this  order. 

Code,  section  2007,  provides  that  "the  corporation 
shall  pay  all  the  costs  of  tb^  assessment  made  by  the  com- 
missioners and  those  occasioned  by  the  appeal,  including 
a  reasonable  attorney's  fee  to  be  taxed  by  the  court,  un- 
less on  the  trial  thereof  the  same  or  a  less  amount  of 
damages  is  awarded  than  was  allowed  by  the  commission- 
ers." As  a  general  rule,  attorney's  fees  are  not  awarded 
either  as  damages  or  as  a  part  of  the  costs  of  a  proceeding 
in  court  In  exceptional  cases  they  have  been  awarded  as 
damages,  but  s.uch  cases  are  wholly  exceptional,  and  have 
no  application  to  the  question  now  before  us.  When 
taxed  as  costs,  it  is  by  reason  of  some  special  statutory 
provision.  In  order  that  they  may  be  so  taxed,  the  case 
must  come  clearly  within  the  terms  of  the  statute.  But 
for  the  provision  of  section  2007,  before  quoted,  attorney's 
fees  on  appeal  in  a  condemnation  proceeding  could  not 
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be  taxed;  hence  we  raust  look  to  the  terms  of  that  statute 
to  determine  whether  or  not  the  fee  allowed  in  this  case 
should  have  been  taxed.  In  this  respect  attorney's  fees 
differ  from  the  ordinary  taxable  costs.  These  are  not 
taxed  under  this  statute,  but  by  reason  of  the  general  pro- 
visions of  the  Code  relating  to  costs.  Turning,  then,  to 
this  statute,  we  find  that  the  fee  is  for  services  rendered 
on  the  appeal,  and  not  for  an  appearance  or  other  employ- 
ment connected  with  the  proceedings  before  the  commis- 
sioners. They  are  then  to  be  taxed  by  the  court  for 
services  rendered  on  the  appeal,  but  such  allowance  is 
plainly  conditional  on  an  award  of  damages  equal  to  the 
amount  allowed  by  the  conimissioners.  The  statute  reads, 
* 'including  a  reasonable  attorney's  fee  to  be  taxed  by  the 
court,  unless  on  the  trial  thereof  the  same  or  a  less  amount 
of  damage  is  awarded  than  was  allowed  by  the  commis- 
sioners.'-' The  statute  has  a  double  aspect.  It  relates  not 
only  to  the  taxation  of  a  fee  provided  by  the  statute 
itself,  but  also  to  other  costs  which  are  taxed  under  gen- 
eral statutes  relating  to  such  matters.  Going  to  this 
statute  for  the  source  of  authority  to  tax  attorney's  fees, 
and  finding  a  limitation  upon  that  right,  this  limitation 
cannot  be  disregarded.  It  is  clear,  therefore,  we  think, 
that  attorney's. fees  are  not  to  be  taxed,  unless  on  the  trial 
the  award  is  at  least  equal  to  that  allowed  by  the  commis- 
sioners. The  order  for  apportionment,  whereby  defendant 
was  adjudged  to  pay  one  half  of  this  fee,  and  judgment 
was  rendered  against  i^laintiff  for  the  other  half,  found  in 
favor  of  his  own  attorney,  is  a  matter,  perhaps,  of  which 
the  defendant  should  not  be  heard  to  complain,  in  the 
event  it  wepe  found  that  such  fe^  should  be  taxed  and 
allowed,  yet  the  effect  of  such  an  order  may  be  considered 
in  determining  the  proper  construction  to  be  placed  upon 
the  statute.  We  have  already  held  that,  notwithstanding 
the  wording  of  this  provision  of  the  Oode,  properly  taxable 
costs  may  be  apportioned.     NohU  v.   Bailroad^  61  Iowa, 
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^7 ;  JoneB  v.  Cpal  Co.^  47  Iowa,  85.  The  statute  says 
that  a  reasonable  attorney's  fee  is  to  be  taxed  by  the  court, 
and  allowed  as  part  of  the  costs.  In  view  of  our  holding 
with  reference  to  apportionment,  it  .would  seem  that  this 
fee,  when  allowed,  if  appellee's  contention  bp  correct,  is 
not  a  reasonable  fee,  but  one-half  or  some  other  fraction 
thereof,  as  the  court  may  determine  when  making  an 
order  for  apportionment.  Moreover,  we  should  have  the 
anomalous  situation  of  a  court  tendering  judgment  against 
plaintiff  for  some  fraction  of  a  reasonable  fee  due  to  his 
own  attorney.  That  this  was  not  contemplated  by  the 
legislature,  is  too  clear  for  argument.  Indeed,  we  think 
the  provision  is  so  plain  that  it  is  not  open  to  construction- 
It  is  only  obscure  when  attempt  is  made  to  depart  from 
the  plain  language  used.  If  appellee's  contention  be  cor- 
rect, it  follows  that  he-  is  not  allowed  a  reasonable  at- 
torney's fee,  but  some  other  amount,  depending  upon  the 
discretion  of  the  court  in  apportioning  the  costs  under  the 
rule  announced  in  the  cases  heretofore  cited.  The  ques- 
tion, as  we  have  already  said,  is  notone  of  apportionment, 
tut  of  authority  to  tax  attorney's  fees.  That  authority  is 
found  in  tjiis  statute,  and  nowhere  else,  and  is  conditioned 
upon  the  amount  of  damages  awarded.  'Unless  this  con- 
"dition  be  fulfilled,  there  is  no  authority  ^for  taxing  the 
fee.  The  matter  of  apportionment  is  not  material,  except 
as  it  throws  light  upon  the  proper  interpretation  to  be 
placed  upon  the  language  used.  That  the  Qonsequences  of 
ti  particular  interpretation  may  be  taken  iijto  account  in 
arriving  at  the  true  intent  of  the  legislature  is  well  settled, 
and  needs  no  citation  of  Authorities  in  its  support.  As 
the  amount  allowed  by  the  trial  jury  was  much  less  than 
the  sum  awarded  plaintiff  by  the  commissioners,  there  was 
no  authority  for  taxing  an  attorney's  fee  to  plaintiff's  at- 
torney as  a  part  of  the  costs-  occasioned  by  the  appeal. 
As  said  by  this  court  in  Mellichar  v.  City^  116  Iowa,  390, 
in  referringto  section  2007  of  the  Code:   "The  costs  made 
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by  the  commissionerfi  are  to  be  paid  by  the  corporation  in 
any  event     Only  those  on  appeal  to  the  district  court,  and 
attorney's  fees  occasioned  thereby,  depend  in  any  way  on 
the  result  of  the  trial.     These  are  to  be  taxed  against  the 
corporation,  except  in  the  contingency  of  a  trial  at  which 
\he  amount  of  damages  is  not  increased.     If  that  contin- 
gency does  not  arise,  according  to  the  plain  language  of  the 
statute,  they  are  to  be  paid  by  the  corporation.    It  is  only 
when  the  appeal  has  been  shown  in  the  manner  pointed 
out  to  have  been  improvidently  taken  that  the  corporation 
is  relieved  from  the  payment  of  the  costs  occasioned  there- 
by.'* In  Heath  v.  Mason  City  Co.  (Iowa),  94N.W.  Rep.  467, 
this  statement  was  again  approved,  and  we  there  said: 
"Perhaps  an  attorney's  fee  is  not  to  be  allowed  plain tiflE 
unless  he  recovers  on  the  trial  of  the  appeal  more  than  was 
awarded  him  by  the  commissioners,  but  this  we  do  not  at  this 
time  decide.    It  is  enough  to  say  that  the  appealing  railway 
company  cannot  avoid  the  payment  of  attorney's   fees, 
unless  upon  a  trial  the  same  or  a  less  amount  is  awarded 
than  that  fixed  by  the  commissioners."     Keeping  in  mind 
the  fact  that  this  provision  of  the  Oode  is  the  only  author- 
ity for  taxing  attorney's  fees,  and  looking  to  the  evident 
purpose  of  the  legislature  in  providing  therefor,  it  is  man- 
ifest, we  think,  that  the  fee  should  not  be  allowed  plain- 
tiff's attorney   when    the    appealing    railway    company 
secures  a  material  reduction  of  the  amount  allowed  by  the 
commissioners.     It  surely  should  not  pay  a  penalty  when 
successful  on  its  appeal.     It  was  not  required  to  make  a 
tender  to  avoid  the  payment  of  attorney's  fees,  because 
these  fees  may  only  be  taxed,  imder  the  terms  of  the 
statute  authorizing  them,  when  the  award  is  the  same  or 
greater  than  that  allowed  by  the  sheriff's  jury.     It  would 
be  unjust  to  hold  a  successful  appellant  liable  for  the  pay* 
ment  of  his  adversary's  attorney's  fee. 

The  triivl  court  was  in  error  in  taxing  the  attorney's 
fee,  and  its  order  must  therefore  be  rb versed. 
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Sarah  E.  Jelly,  Appellee,  v.  Muscatine  City  and  County 
Mutual  Aid  Society  et  al.^  Appellants. 

Mutual  Benefit  Society:  suspension:  failure  to  pay  dues. 
A  proYision  in  the  oonstitntion  of  a  mntnal  benefit  society  that 
a  member  failing  to  pay  his  assessment  within  fifteen  days 
after  being  notified  by  the  seoretary  shall  be  suspended  is  not 
a  self- executing  provision,  and  a  member  who  lias  failed  to 
pay  within  the  time  is  still  in  good  standing,  no  action  hav- . 
ing  been  taken  to  suspend  him. 

Appeal  from  Muscatine  District  Court — Hon.  E.  J.  House, 

Judge. 

Tuesday,  May  26,  1908. 

Action  in  equity,  based  upon  a  certificate  of  member- 
ship in  the  defendant  society.  A  demurrer  to  the  answer 
filed  by  defendants  was  sustained,  and,  defendants  refus- 
ing to  plead  further,  there  was  a  decree  in  favor  of  plain- 
tiff  as  prayed.     Defendants  appeal. — Affirmed. 

E.  M.   Warner  for  appellants. 

Jayrie  cfe  Hodman  for  appellee. 

Bishop,  0.  J. — The  certificate  upon  which  suit  is 
brought  was  issued  by  the  defendant  society  to  J.  A.  Jelly 
in  his  lifetime,  the  date  thereof  being  April  3,  1889.  This 
plaintiff,  widow  of  said  J.  A.  Jelly,  is  the  beneficiary 
named  in  such  certificate.  The  certificate  is  set  out  by 
copy  in  the  petition,  and  therein  it  is  provided  that  upon 
the  death  of  said  J.  A.  Jelly  his  beneficiary  shall  be 
entitled  to  participate  in  the  beneficiary  fund  of  the  so- 
ciety to  the  amount  of  $1  for  each  valid  certificat-e  then  in 
force;  this,  however,  upon  the  condition  that  said  Jolly 
shall  have  complied  in  every  particular  with  all  the  laws, 
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rules,  and  requirements  of  said  society.  It  is  alleged 
that  Jelly  died  March  81,  1900;  that  proper  proofs  of 
death  were  furnished  to  defendant;  and  that  payment 
has  been  demanded  and  refused.  The  answer  admits  the 
issuance  of  the  certificate  and  the  death  of  Jelly.  It  is 
then  alleged  that  the  defendant  society  is  one  organized 
for  the  mutual  benefit  of  it«  members,  and  that  by  its  con- 
stitution  it  is  provided,  among  other  things,  as  follows: 

"Art.  9.  Upon  notification  of  the  death  of  a  member 
by  the  secretary,  each  surviving  member  shall  pay  to  the 
secretary  the  sum  of  one  dollar;  and  if  not  paid  within 
fifteen  days,  the  party  failing  to  pay  shall  be  suspended 
from  all  benefits  of  the  association. 

"Art  10.  When  a  member  has  been  suspended  for 
non-payment  of  assessments,  it  shall  be  the  duty  of  the 
secretary  to  notify  such  member  of  the  facts,  and  if  such 
member  pays  np  all  arrearages  within  thirty  days  there- 
from, he  shall  be  reinstated  without  action  of  the  associ- 
ation; otherwise  he  shall  be  dropped  from  the  roll  of 
membership." 

The  allegation  follows  that  on  March  1,  1900,  one 
Gergen,  a  member  of  said  society  in  good  standing,  died, 
and  that  on  March  5,  1900,  notice  of  such  death  was  given 
to  said  J.  A.  Jelly,  and  that  he,  said  Jelly,  failed  and 
neglected  to  pay  to  the  secretary  the  sum  of  $1  as  provided 
for  by  his  contract  with  the  society;  and  defendants  say 
that  by  reason  of  such  failure  and  neglect  said  Jelly 
became  suspended  from  all  benefits  in  the  society.  In  the 
demurrer  to  such  answer  it  is  said  that  the  matters  set  np 
therein  do  not  constitute  any  defense  to  plaintiff's  action^ 
for  that  it  does  not  appear  therefrom  that  said  Jelly  had 
ever  been  suspended  from  said  society,  or  that  he  was  not 
in  good  standing  at  the  time  of  his  death. 

We  think  the  demurrer  was  properly  sustained.  It  is 
clear  that  the  latter  clause  of  article  9  of  the  constitution 
which  we  have  quoted  was  not  intended  to  be  self-execut- 
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ing.     Some  affirmative  action  on  the  part  of  the  associa- 
tion was  contemplated  before  the  certificate  holder  should 
become  suspended.     The  expression  "shall  be  suspended," 
us  the  same  appears  in  said  article,  is  declaratory  merely 
of  the  right  of  the  association  to  suspend  for  nonpayment 
of  assessments,  and  it  cannot  be  said  that  membership  or 
standing  has  been  lost  or  forfeited  as  long  as  f  he  society 
does  not  see  fit  to  exercise  such  right.    A  mere  deliquency 
td  a  member  of  a  mutual  benefit  association  to  pay  dues  or 
tissessments  does  not  defeat  his  good  standing  as  long  aa 
lie  has  a  right  to  pay  and  the  association  forbears  to  take 
:iction.     This  conclusion  finds  ample  support  in  the  auth- 
orities.    Among  others  that  might  be  cited,  see  the  folio w* 
ing:      Wartoiok  v.  Sup.  Conclave^  107  Ga.  115 (82  S.  E.  Rep. 
i)62);  Petherick  v.  Order,  114  Mich.  420  (72  N.  W.  Rep.  262); 
Association  v.  Schauss,  148  111.  304  (35  N.  E.  Rep.  747;  FuAt 
r.  Grand  Zodge^  77  Mo.  App.  47;  21  Am.   &  Eng.   Ency. 
!^92;  Bacon  on   Mutual  Benefit  Association,   section  385. 
It  may  be  conceded  that  a  mutual  benefit  society  may 
f^o  provide  in  its  contracts  of  membership  that  a  mere 
failure  to  pay  assessments,   without  more,  shall  operate 
Jpso  facto  to  forfeit  all  the  rights  of  the  delinquent  mem- 
ber.     To  this  eflFect  are  the  cases  of  Bosworth  v.    Aid 
Society^  75  Iowa,  582,  and  LeMngwell  v,   Orand  Lodge^  86 
Iowa,  279,  cited  and  relied  upon  by  appellant.      But  the 
contract  of  membership  exhibited  in  the  case  at  bar  con- 
tains no  such  self-executing  provision.     On  the  contrary, 
it  provides  by  fair  construction  not  only  for  affirmative 
action   on  the  part  of  the  society,  but  for  thirty  days  of 
grace  to  the  member  after  he  is  notified  of  such  action. 
In  contracts  of  this  character,  force  is  to  be  given  the  pro- 
visions thereof  which  will  sustain  the  contract  rather  than 
work  a   forfeiture.      Warwick  v.    Sup.    Conclave,    supra; 
McMaster  v.  Ins.  Co.  (0.  C.)  90  Fed.  Rep.  40. 

It  follows  from  what  we  have  said  that  the  jud«;ment 
of  the  court  below  should  be,  and  it  is,  affirmkd. 
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il  JUs       William  N.  Ross,  Appellant,  v.   Modern  Brothkrhood  of 

America. 

Mutual  Benefit  Association:     ▲fter  enacted  bylaws:  effect  of. 

1  It  is  competent  for  a  xnntnal  benefit  assocation  and  a  certificate 
holder  to  contract  to  be  bound  by  by-laws  to  be  enacted  in  tho 
future. 

By-Laws:    RE asonablbnbss :     broken  lbq:    definition.     A  by-law 

2  defining  a  broken  leg,  for  which  a  benefit  association  shall  be 
liable  under  its  certificate  of  indemnity,  to  be  breaking  the 
shaft  of  the  thigh  bone  between  the  hip  and  knee  joint,  or 
breaking  the  shafts  of  both  bones  between  the  knee  and  ankle 
joints,  is  reasonable,  and  a  oertifioate  holder  receiving  an 
injury  of  such  character  after  the  adoption  of  such  by-law  is 
bound  thereby,  where,  by  the  terms  of  the  original  contract, 
the  parties  agree  to  be  bound  by  future  enacted  by-laws. 

Appeal  from    Buchanan    District  Court* — Hon.     F.,   (I 
Platt,  Judge. 

Tuesday,  May  26,  190a 

The  defendant  is  a  mutual  benefit  association,  and  on 
the  4th  day  of  May,  1897,  issued  to  the  plaintiff  its  certifi- 
cate of  membership  and  insurance,  which  provided  for  the 
payment  of  $200  **f or  each  broken  arm  or  leg  resulting 
from  accident"  The  certificate  also  contained  the  follow- 
ino;  agreement:  "This  benefit  certificate  is  issued  and 
accepted  upon  the  following  express  warranties,  conditions 
and  agreements:  First.  This  certificate,  the  articles  of 
incorporation,  fundamental  Jaws,  by-laws,  rules  and  regu- 
lations of  this  fraternity,  now  in  force  or  which  may  be 
hereafter  adopted,  and  the  application  for  membership, 
including  the  physician's  report,  a  copy  of  which  is  hereto 
attached,  shall  together,  constitute  the  exclusive  contract 
between  this  fraternity,  the  member  and  the  beneficiary." 


May  1903]    Koss  v.  Brotherhood  of  Ambrioa.  69J3 

In  October,  1900,  the  supreme  lodge  of  the  defendant 
regularly  adopted  a  by-law  defining  what  should  consti- 
tute a  broken  leg  within  the  meaning  of  its  certificate,  as 
follows:  "The  breaking  of  a  leg  is  specifically  defined  to 
be  the  breaking  of  the  shaft  of  the  thigh  bone  between  the 
hip  and  the  knee  joints,  or  the  breaking  of  the  shafts  of 
both  bone^  between  the  knee  and  ankle  joints,  and  no 
payment  will  be  made  for  a  broken  *  *  *  leg  unless 
the  same  comes  under  the  definition  of  a  broken  •  *  • 
leg  as  above  set  out-.''  In  February,  1901,  the  plaintiff  had 
one  bone  of  the  right  leg  broken  between  the  knee  and 
ankle  joint,  and  brings  this  action  to  recover  therefor 
under  his  certificate.  The  defendant  alleges  no  liability 
under  the  by-laws  in  force  at  the  time  of  the  accident. 
The  case  was  tried  in  equity  upon  an  agreed  statement  of 
facts,  and  a  judgment  rendered  for  the  defendant.  The 
plaintiff  appeals. — AMrmed. 

E.  E.  Hasner  for  appellant. 

Grimm^   Trewin   <&    MoMt    and    Barry    Gilbert   for 
appellee. 

.  Shkrwin,  J. — Before  the  adoption  of  the  by-laws  of 
October,  1900,  defining  specifically  what  should  constitute 
a  broken  leg,  there  was  no  definition  or  regulation  gov- 
erning this  matter,  as  we  understand  the  record;  and  it  is 
conceded  that,  if  the  plaintiff  is  not  bound  by  this  enact- 
ment, he  is  entitled  to  recover.  The  plaintiff's  action  is 
based  upon  the  certificate  issued  to  him  by  the  defendant, 
und  it  is  the  contract  upon  which  his  rights  against  the 
<le  fend  ant  must  rest,  and  by  which  the  liability  of  the 
defendant  must  be  measured.  The  certificate  which  the 
plaintiff  accepted  as  his  contract  with  the  defendant  pro- 
vides that  *'the  articles  of  incorporation,  fundamental 
laws,  by-laws,  rules,  and  regulations  *  •  *  now  in 
force,  or  which  may  be  hereafter  adopted,  shall  together 
constitute  the  exclusive  contract"  between  the  parties. 


1)94  Koss  V.  Brotherhood  of  America.      [120  Iowa 

It  is,  of  course,  elementary  that  parties  competent  to 
I.  APTEKen-  contract  may  make  such  contracts  as  they 
faw*Sc&ect  see  fit,  so  long  as  the  public  is  not  injured 
thereby,  and  that  courts  will  do  no  more  than 
to  construe  them  as  they  find  them,  regardless  of  the  con- 
se(iuences  to  either  of  the  contracting  parties.  It  is 
argued  that  the  by-law  under  consideration  is  unreason- 
able, and  therefore  does  not  bind  the  plaintiff.  But  the 
language  of  the  contract  is  broad,  and  clearly  and  ex- 
pressly provides  that  future  by-laws  and  rules  and  regula- 
tions shall  constitute  a  part  thereof.  We  know  of  na 
reason  why  parties  may  not  contract  to  be  bound  by  future 
enactments,  and  that  such  enactments  may  enter  into. and 
form  a  part  ot*  their  contracts;  but.,  on  the  other  hand,  we 
believe  it  to  be  the  general  holding  that  they  may.  Hohbs 
V.  Iowa  Ben,  Ass^n.^  82  Iowa,  107;  Seiverts  v.  Ben.  Ass'^n^ 
95  Iowa,  710;  1  Bacon  on  Benefit  Societies,  sections  91,. 
92,  185;  Stohr  v.  San  Fran.  Mus.  Fund  Soc,  (Cal.> 
22  Pac.  Rep.  1125;  LoeMer  v.  Modern  Woodmen^  100  Wis. 
79  (75  N.  W.  Rep.  1012);  Schmidt  v.  Supreme  Tent,  97  Wis. 
528  (73  N.  W.  Rep.  22);  Supreme  Com.'  v.  Ainsimrth,  71 
Ala.  449  (46  Am.  Rep.  882).  See,  also,  note  in  Strauss  v. 
Association,  126  N.  0.  971  (86  S.  E.  Rep.  852,  39  S.  E.  Rep. 
55,  88  Am.  St.  Rep.  706). 

But  if  it  be  conceded  for  the  purposes  of  this  case  that 
changes  in  by-laws  under  such  an  agreement  can  only  be 
reasonable,  we  think  the  change  here  should  be  held  valid, 
a.  BY-LAWS'  -^  mutual  association  of  this  kind  is  for  the 
ncM??rokcn  benefit  of  a  great  number,  and  its  affairs 
leg:  definition  jjj^g^  y^^  couducted  for  the  greatest  good  of 
the  greatest  number,  and  its  internal  affairs  must  of 
necessity  be  governed  very  largely  by  its  proper  oflScers 
without  interference  by  the  courts,  and  we  should  not 
hold  by-laws  unreasonable  which  have  been  expressly 
consented  to  in  advance,  except  upon  the  clearest  and 
most  satisfactory  showing.     There  was  no  previous  design- 
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atioii  as  to  what  a  broken  leg  meant,  and  it  may  have 
been  necessary  for  the  proper  protection  of  the  great  body 
of  members  to  certainly  define  what  it  did  mean  under  the 
terms  of  the  certificates,  and  we  think  such  action  was  not 
unreasonable.  What  has  already  been  said  is  suflScient 
to  show  that  the  defendant  had  no  vested  right  in  his 
certificate  which  could  not  be  changed  by  the  agreement 
lie  entered  into.  It  may  be  doubtful  whether  a  change  in 
a  by-law  after  an  injury  had  been  received  could  be  made 
to  affect  the  right  to  recover,  but  we  do  not  determine 
the  question  beeatise  it  is  not  in  this  case. 

It  is  contended  that  the  new  by-law  is  not  retroactive. 
This  may  he  conceded,  and,  if  we  were  asked  to  apply  it 
to  a  case  of  injury  before  its  enactment,  we  are  inclined  to 
think  the  contention  sound;  but  the  by-law  clearly  says 
what  shall  be  deemed  a  broken  leg  after  its  enactment., 
and,  as  the  plaintiff's  injury  was  in  fact  received  there- 
after, and  when  it  was  in  force,  it  is  clear  that  it  was  in- 
tended to  and  does  apply  to  his  case.  Bowie  v.  Or.tnd 
Lodge,  99  Cal.  392  (34  Pac.  Rep.  108);  Stohr  r.  San  Fran- 
cisco Musical  Fund  SoG.,  supra. 

The  judgment  is  affirmed. 


C.   K.   Hjtnt,  Appellant,  v.  Wm.   Hoplky. 

Bchool  Funds;  deposft  in*  bank:  quabanty  of  repayment. 
VALIDFTY.  A  school  towiiship  trotisurer  may  rightfully  nuike 
a  genoral  deposit  of  the  funds  of  Jiis  district  in  a  solvent 
bank  in  his  name  as  such  treasurer,  and  the  title  t-o  the  fund 
will  not  thereby  pass  to  the  bank  nor  does  it  amount  to  a  con- 
version; and  any  guaranty  which  the  bank  may  give  to  secure 
him  against  loss  in  case  of  its  failure  is  not  invalid,  either  on 
the  ground  that  the  dei>osit  was  wrongful  or  as  against  publio 
policy. 
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Appeal  from  Cass  District    CoxirU — Hon.   W.   R.    Green, 

Jud<je. 

Tuesday,  May  20,  190a 

The  plaintiff  alleged  that  his  term  of  offi'je  as  school 
treasurer  was  about  to  expire,  and  A.  W.  Dickerson,  then 
the  cashier  of  the  Cass  County  Bank,  inquired  of  the  plain- 
tiff if  ho  would  be  re-elected  as  his  own  successor  as  school 
treasurer,  and  plaintiff  then  informed  said  Dickerson  that 
if  he  was  re-elected  he  would  remove  the  school  funds  from 
said  Oass  Oouuty  Bank  unless  he  was  indemnified  against 
loss;  that  thereafter  he  was  re-elected  as  such  school  treas- 
urer, and  then  demanded  that  the  Oass  County  Bank  givo 
him  some  indemnity  against  loss,  or  he  would  demand  and 
take  the  funds  of  the  school  district  away  from  the  said 
bank;  tliat  thereupon  the  said  Dickerson  inquired  if  a 
written  indemnity  signed  by  Isaac  Dickerson,  J.  C. 
Yetzer,  and  William  Hopley  would  be  sufficient,  and  if  it 
would  satisfy  the  plaintiff  to  leave  the  said  funds  then  in 
the  bank,  and  further  deposit  such  additional  sums  of 
school  funds  as  might  come  into  his  possession  as  such 
treasurer;  that  the  plaintiff  informed  said  Dickerson  that 
he  would  accept  the  indemnity,  and  thereupon.a  writteai 
contract  in  words  following  was  executed  "Atlantic, 
Iowa,  October  23,  1898.  We  hereby  guarantee  C.  K. 
Hunt,  Treas.  Washington  Township,  Cass  County,  Iowa, 
from  any  loss  that  he  may  incur  by  reason  of  depositing 
money  with  the  Cass  County  Bank  of  Atlantic,  Iowa. 
Isaac  Dickerson.  William  Hopley,  J.  C.  Yetzer.'^  The 
guaranty  was  accepted  by  plaintiff,  and  in  reliance  thereon 
the  funds  already  in  the  bank  left  there,  and  additional 
funds  deposited.  '* All  the  said  funds  were  deposited  in 
the  said  bank  in  the  name  of  the  plaintiff  as  treasurer  of 
said  district  township,  and  not  in  his  individual  name. 
That  no  other  funds  were  commingled  therewith  in  making 
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the  said  deposits,  and  all  of  the  said  funds  were  the  prop- 
erty of  the  said  district  township.  That  the  said  bank 
received  and  retained  all  of  the  benefit  arising  out  of  the 
-deposit  of  said  school  funds  therein,  as  contemplated  in 
the  execution  and  delivery  of  the  said  bond  or  written 
guaranty  for  the  purpose  of  keeping  the  said  funds  then 
on  deposit  therein,  and  the  deposit  of  all  future  sums  com- 
ing into  the  hands  and  possession  of  the  plaintiff  as  such 
.-school  treasurer,  and  that  the  plaintiff  has  performed  his 
part  of  the  said  contract  and  agreement,  by  the  deposit  in 
«aid  bank  of  all  the  school  funds  which  came  into  his  hands 
prior  to  the  said  failure  of  the  said  bank,  and  by  leaving 
•on  deposit  therein  the  funds  already  deposited  by  him  in 
the  said  bank  at  the  date  of  the  said  bond  or  written  guar- 
«,nty."  The  bank  failed^  and  part  of  the  moneys  so 
deposited  was  lost,  which  plaintiff  has  made  good  to  the 
district,  and  now  demands  recovery  on  the  guaranty. 
"There  were  some  other  allegations  in  the  petition,  not 
necessary  to  set  out.  The  defendant's  demurrer,  to  the 
•effect  that  the  dex)osit  was  wrongful,  and  that  the  taking 
of  security  to  indemnify  an  oflBcer  against  loss  which  may 
result  from  his  wrongful  act  is  against  public  policy,  was 
•sustained.  Plaintiff  elected  to  stand  on  the  ruling,  the 
petition  was  dismissed,  and  he  appeals. — Reversed. 

DeLano  cfe  Meredith  for  appellant. 

Swan  i&  Bruce  for  appellee. 

Ladd,  J. — The  defendants'  guaranty  was  against  any 
loss  plaintiff,  as  school  treasurer,  might  incur  by  reason  of 
depositing  money  with  the  Cass  County  Bank.  If  he  had 
the  right  to  so  deposit  the  public  money,  the  instrument 
is  valid.  The  contention  of  appellee  is  that  the  law 
forbids  such  an  officer  from  making  a  general  deposit  of 
public  money,  even  though  in  his  name  as  such,  for  the 
reason  that  thereby  the  title  to  the  fund  passes  to  the 
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bank,  and  a  technical  conversion  results,  and  that  any  con« 
tract  having  a  tendency  to  induce  an  oflBcer  to  swerve 
from  the  line  of  duty  is,  of  necessity,  inimical  to  the  prin- 
ciples of  sound  public  policy.  Were  this  position  correct^ 
it  would  be  a  matter  of  profound  regret,  for  nearly  every 
county,  city,  and  school  district  treasurer  in  the  state  ha& 
interpreted  the  law  otherwise,  and,  according  to  this  view,, 
placed  the  funds  of  the  public  in  jeopardy,  and  exposed 
himself  to  criminal  prosecution.  For,  if  depositing  with 
a  bank  for  safe  keeping  amounts  to  conversion,  they  would 
seem  to  be  open  to  the  charge  of  embezzlement,  and  might 
have  diflSculty  in  regaining  the  moneys  from  the  deposit- 
ories participating  in  the  wrong  by  receiving  the  fund?. 
Common  prudence  seems  generally  to  have  dictated  the 
deposit  of  public  moneys  with  solvent  banking  corpora- 
tions for  safe  keeping.  To  require  the  officer  to  retain 
these  in  his  personal  custody  would  impose  an  exceedingly 
onerous  burden,  so  out  of  keeping  with  what  is  deemed 
essential  for  the  safety  of  the  funds  that  one  so  proposing 
would  experience  difficulty  in  procuring  sureties  on  hi& 
official  bond.  We  have  discovered  nothing  in  the  statutes 
of  this  state  forbidding  the  deposits  in, solvent  banks  by^ 
school  treasurers.  The  only  section  which  might  be  so 
construed  is  section  1747  of  tjie  Code  of  1873,  providing 
that  ** he  [the  treasurer]  shall  hold  all  moneys  belonging 
to  the  district  and  pay  out  the  same  on  the  order  of  the 
president,  countersi'ined  by  the  secretary."  But  **hold,'' 
as  there  used,  ought  not  to  be  construed  as  exacting  the 
physical  retention  of  the  money.  All  intended  is  that  the 
officer  retain  control,  and  keep  it  subject  to  the  payment 
of  orders  when  properly  signed.  That  is  precisely  whati& 
done  with  money  deposited.  It  cannot  again  be  regained 
in  kind,  nor  is  this  essential.  Its  equivalent  answers  every 
purpose,  and  this  is  returned  on  demand.  The  transaction 
diders  essentially  from  a  loan.  That  is  for  the  benefit  of 
the  borrower,   while  a  depsit  i«    for   the   benefit  of  the 
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depositor.     The  depositary  may  obtain  an  incidental  ad- 
vantage, but  that  is  seldom  the  orio;inal  object  contem- 
plated.    In  a  loan  the  borrower  promises  to  return   the 
money  at  a  future   time;    in   a  deposit,    whenever    th^ 
money   is  demanded.      True,    the    technical   relation   of 
creditor  and  debtor  springs  from  the  making  of  deposits,, 
but  few  of  the  many  people  who  daily  leave  money   with 
banks  for  safe  keeping,  and  exact  the  return  of  an  equiv- 
alent amount,  ever  think  of  the  transaction  as  a  loan,  or 
ever  speak  of  it  as  such.     In  Independent  School  District 
of  Sioux  City  v.  Hubbard^  110  Iowa,  58,  the  settlement  of 
the  treasurer  with  the  board  of  directors   was  involved;, 
and,  with  respect  to  certificates  of  deposit  actually  repre- 
senting money  payable  on  demand,  this  court  said:     **VVe 
are  of  opinion   that,  if  certificates   actually   represented 
cash  within  the  control  of  the  treasurer,  which  could  and 
would  have  been  produced  had  the  board  of  directors  so- 
demanded,  they  should  be  treated  as  money  in  a  suit  on 
the  official  bond.     To  hold  otherwise  would  ignore  business, 
usaizes,  and  give  undeserved  importance  to  an  irregularity 
which   could   not  have   affected   the   rights   of   any   one 
concerned.'* 

The  distinction  between  a  deposit  and  a  loan  is 
illustrated  in  that  case,  for,  while  demand  certificates  of 
deposit  on  solvent  banks  were  treated  as  equivalent  to 
cash,  time  certificates  bearing  interest  were  denounced  as 
private  loans  of  public  money,  amounting  to  conversion. 
In  Laws  Estate,  144  Pa.  499(22  Atl.  Rep.  831, 14  L.  R.  A. 
103),  the  difference  was  pointed  out:  "deposit  is  where 
a  sum  of  money  is  left  with  a  banker  for  safe  keeping,^ 
subject  to  order,  and  payable,  not  in  the  specific  money 
deposited,  but  in  an  equal  sum.  It  may  or  it  may  not  bear 
interest,  according  to  the  agreement.  While  the  relation 
between  the  depositor  and  his  banker  is  that  of  debtor  and 
creditor,  simply,  the  transaction  cannot,  in  any  proper 
sense,  be  regarded  as  a  loan,  unless  the  money  is  left,  not 
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for  safe  keeping,  but  for  a  fixed  period,  at  interest,  in 
which  case  the  transaction  assumes  the  characteristics  of  a 
loan."  The  Supreme  Court  of  Wisconsin  applied  the  same 
principle  in  State  v.  McFetridge^  81  Wis.  478  (64  N.  W, 
Rep.  1,  998,  20  L.  R  A.  228),  in  adjudging  general  deposits 
not  investments,  within  the  meanin^i:  of  the  statute  of  that 
state  forbidding  such  by  the  stat«  treasurer,  saying:  "By 
such  deposit  the  depositor  does  not  lose  control  of  the 
money,  but  may  reclaim  it  at  any  time.  Tiue,  he  loses 
control  of  the  specific  coin  or  currency  deposited,  but  not 
of  an  equal  amount  of  coin  or  currency  having  the  same 
qualities  and  value,  which,  as  we  have  seen,  is  all  that  is 
required  of  him.  But  if  funds  in  the  treasury  are  invested 
in  United  States  or  state  bonds,  or  in  loans  on  time  to 
counties,  cities,  etc.,  the  treasurer  loses  control  thereof; 
and  the  same  cannot  be  replaced  in  the  treasury  until  the 
bonds  are  paid  or  sold,  or  such  loans  become  due,  and  are 
collected  by  due  course  of  law.  The  retention  by  the 
treasurer  of  substantial  control  over  the  funds  in  the  (me 
case,  and  his  loss  of  such  control  in  the  other,  make  the 
leading  distinction  between  a  mere  deposit  of  the  funds 
and  an  'investment*  thereof,  as  those  terms  are  used  in  the 
statutes.'*  See,  also,  opinion  by  Post,  C.  J.,  in  State  v. 
Hill,  47  Neb.  466  (66  N.  W.  Rep.  654);  City  of  Lansing  v. 
Wood,  67  Mich.  201  (28  N.  W.  Rep.  769);  Allibonev.  Ames, 
9  S.  D.  74  (68  N.  W.  Rep.  156,  38  L.  R.  A.  686);  Norwood  v. 
Harness,  98  Ind.  184  (49  Am.  Rep.  789). 

A  trustee  may  take  tlie  precaution  of  leaving  the  trust 
funds  with  a  bank  for  preservation,  OMcer  v.  OMcer,  12(> 
Iowa,  889,  and  we  can  see  no  reason  for  denying  a  school 
treasurer  the  right  to  equal  protection  in  placing  the 
moneys  of  his  district  within  the  safe  keeping  of  a  solvent 
inink,  also.  Under  the  prior  decisions  of  this  court  he  ip, 
because  of  the  conditions  of  his  bond,  practically  an  in- 
Furer  of  the  safety  of  the  public  revenues  coming  into  his 
hajuls.     District  Tp.   v.   Moi^ton,    87  Iowa,   661;  District 
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Tp,  V.  Smithy  39  Iowa,  10;  District  Tp.  v.  Hardiiibrook^ 
40  Iowa,  130.  He  is  not  furnished  with  a  vault  or  other 
suitable  receptacle,  and  it  is  well  recognized  that  a  special 
is  not  as  safe  as  a  general  deposit  Must  he,  at  his  peril, 
carry  the  large  sums  of  public  money  coming  into  his  keep- 
ing on  his  person,  or  stow  them  away  at  his  home  or  place 
of  business,  thereby  takinj:  risks  of  loss,  destruction,  or  lar- 
ceny, not  to  be  thought  of  in  the  care  of  his  own  property? 
A  number  of  courts  apply  precisely  the  same  rules  with 
respect  to  public  ofScers  as  to  trustees,  and  not  only  hold 
that  they  may  make  general  deposits  of  public  moneys 
coming  into  their  hands;  but  are  liable  in  event  of  loss 
only  when  failing  to  exercise  due  care  and  diligence. 
Wilson  V.  People  of  Colorado^  19  Colo.  199  (84  Pac.  Rep. 
944,  22  \u  R.  A.  449,  41  Am.  St  Rep.  248);  York  County 
V.  Watson^  15  S.  0.  1  (40  Am.  Rep.  675);  see  23  Am.  <feEng. 
Ency.  of  law,  (2d  Ed. )  374.  The  liability  of  the  officer,  how- 
ever, is  to  be  controlled  by  the  conditions  entering  into 
his  bond.  Boss  v.  Hatch^  5  Iowa,  149.  And  even  where 
held  to  be  absolutely  liable,  he  is  accorded  the  right  of 
placing  public  funds  coming  into  his  hands  in  a  solvent 
l)ank  for  safe  keeping.  State  v.  McFetridge^  84  Wis.  473 
(54  N.*  W.  Rep.  1,  998,  20  L.  R.  A.  223);  State  v.  Hill,  47 
Neb.  456  (66  N.  W.  Rep.  554);  Allibone  v.  Ames.  98.  D.  74 
(68N.  W.  Rep.  165,  83  L.  R  A.  585).  This  is  on  the  ground 
that  in  so  doing  it  does  not  pass  beyond  his  control.  While 
not  in  his  physical  possession,  it  is  accessible  upon  demand, 
and  hence  the  making  of  such  deposits  is  not  regarded  as 
a  conversion  of  the  funds.  True,  language  inconsistent 
with  this  view  may  be  found  in  several  of  our  previous 
decisions.  Thus  in  Independent  Dist.  of  Boyer  v.  King^ 
80  Iowa,  497,  the  making  of  a  deposit  is  said  to  be  a  loan, 
but  the  question  was  not  there  involved.  W^ilson,  the 
treasurer  of  the  disti  ict,  had  deposited  the  public  money 
to  his  individual  credit;  and  i^^he  issues  were  whether  this 
act  was  wrongful,  and  whether  the  claim  of  the  district 
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might  be  established  as  preferred  without  tracing  the 
identical  money  deposited  by  him.  It  was  clearly  an  ap- 
propriation of  the  money,  and  the  fact  that  the  bank  was 
informed  of  the  fact  made  no  difference.  L(mg  v.  Emsley^ 
^7  Iowa,  11.  Decisions  are  numerous  to  the  effect  that  a 
deposit  by  a  trustee  in  his  individual  capacity  is  a  conver- 
sion. See  OMoer  v.  OMcer^  supra;  and  in  Williams  v> 
Williams^  55  Wis.  800  (12  N.  W.  Rep.  465,  13  N.  W.  Rep. 
274,  42  Am.  Rep.  708),  it  was  declared  immaterial  whether 
the  oflBcers  were  informed  at  the  time  that  the  funds  were 
trust  funds.  In  Naltner  v.  Dolan^  108  Ind.  500  (8  N.  E. 
Rep.  289,  58  Am.  Rep.  61),  the  only  way  of  escaping  liabil- 
ity was  pointed  out  to  be  the  depositing  of  the  trust  prop- 
erty, either  in  the  cestui  que  trust's  name,  or  in  some  way 
distinguishing  it  as  such  on  the  books  of  the  bank.  It 
must  not  be  made  in  the  name  of  the  trustee  individually, 
else  he  will  become  individually  liable  upon  the  bank's 
failure.  Jenkins  v.  Walter^  29  Am.  Dec.  589;  Com.  v. 
McAlisteVy  28  Pa.  480;  Sum^ners  v.  Beynolds^  95  N.  C. 
404.  In  Independent  Dist  v.  Huhhard^  supra^  the  ques- 
tion was  whether  money  should  be  produced  by  the  treas- 
urer in  making  his  annual  settlements;  and,  in  holding 
that  it  should,  it  was  remarked  that  he  had  no  ris^ht  to 
make  deposit?.  But  what  was  meant  by  "money,"  as 
there  used,  was  not  defined,  and  later  in  the  same  opinion 
the  legality  of  a  general  deposit  was  recognized.  In  none  of 
these  decisions  was  the  point  under  consideration  neces- 
sarily involved.  But  in  Lowry  v.  Polk  County^  51  Iowa, 
50 — an  action  by  a  county  treasurer  to  recover  money  of 
the  county,  lost  through  the  failure  of  a  bank  in  which  it 
was  deposited— the  court  rests  its  decision  squarely  upon  the 
proposition  that  a  general  deposit  is  a  loan,  was  prohibited 
by  section  912  of  the  Oode  of  1878,  forbidding;  the  county 
treasurer  from  "loaning  out"  county  funds  in  their  hands, 
and  amounted  to  a  conversion  to  his  own  use.  If  that 
decision  is  to  be  adhered  to,  then  the  hundreds  of  public 
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oflScials  of  this  state  who  have  placed  the  moneys  coming 
into  their  hands  as  such  in  the  solvent  banks  of  the  state 
for  safe  keepinjr,  in  pursuance  of  a  custom  prevailing  since 
the  formation  of  this  commonwealth,  and  in  harmony  with 
business  usages  of  the  commercial  world,  must  be  de- 
nounced as  embezzlers,  for  section  4840  of  the  Code  de- 
clares that  *'if  any  state,  county,  township,  school  or 
municipal  oflBcer,  or  oflScer  of  any  state  institution 
*  *  *  loans  without  authority  any  portion  of  the  public 
money  entrusted  to  him  for  collection,  safekeeping,  trans- 
fer or  disbursement  or  converts  to  his  own  use  any  money 
or  property  that  may  come  into  his  hands  by  virtue  of  his 
office  he  shall  be  guilty  of  embezzlement."  We  are  not 
ready  to  so  declare.  Better  that  Lowry  v.  Polk  Co.  in  so  far 
as  holding  the  general  deposit  of  money  a  loan,  be  over- 
ruled. It  has  been  disregarded,  because  of  business  nec- 
essity and  prudence,  ever  since  announced.  It  is  unsound 
in  principle  and  contrary  to  authority. 

In  the  instant  case  the  deposits  were  made  in  the 
name  of  the  treasurer  of  the  district,  as  such.  No  time  of 
credit  was  given.  He  did  not  lose  control,  for  at  any 
moment  payment  might  have  been  exacted.  The  bank, 
as  appears  from  the  petition,  was  then  supposed  to  be 
reputable,  but  he  took  the  additional  precaution  of  requir- 
ing a  guaranty  of  its  solvency  and  fidelity ;  thereby  pro- 
viding indemnity  against  possible  loss  for  the  district  as 
well  as  himself.  This  he  had  the  right  to  do,  and  may 
recover  on  such  security. — Keversed. 


George   S.    Streetbr,  Appellant,  v.    A.    M.  Gleason,  De-    fp>  708 
fendant,  Andreas  Jensen,  Garnishee,  Aipellees. 

Garnishment:     setting  astoe  judgment.     The  entry  of  judgment 

1     against  a  garnishee  nnd  approval  of  the  record  does  not  deprive 

the  court  of  power  to  set  the  judgment  aside  and  reopen  Um 

proceeding  on  a  motion  of  the  garnishee  made  at  the  same  term. 
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Same:     insufficient  notice.     Where  a  judgment  against  a  gam- 

2  ishee  is  entered  upon  an  insufficient  notice  to  the  judgment 
defendant,  the  same  is  premature,  if  not  void  for  want  of  jur* 
isdiction  and  should  be  set  aside. 

Garnishee:     judgment  against.      Judgment  on  the  answer  of  a 

3  garnishee  admitting  an  indebtedness  to  become  due  at  a  fu- 
ture time  is  unaf^thorized  prior  to  the  time  the  liability  be- 
comes fixed. 

Same.     Where  the  garnishee  in  his  first  answer  admits  liability^ 

4  but  in  a  second,  relating  to  the  same  debt  and  same  judirment 
debtor  shows  that  the  same  is  conditional,  judgment  should 
not  be  entered,  and  if  entered  will  be  set  aside  on  motion. 

Liability  of  Garnishee:     evidence   of.        To   charge   a   garnishee 

5  upon  his  answer  alone,  his  liability  should  clearly  appear. 

Appeal   from  Buena  Vista  District  Court — Hon.    A.   D-. 
Bailie,  Judge. 

Tdksday,  May  22,  190a 

The  opinion  states  the  case. — Affirmed. 

J,  A.  Iracy  for  appellant. 

W.  L.  Smith  and  H.  F.  Schultz  for  appellees. 

Weaver,  J.— The  appellant,  having  obtained  a  judg- 
ment against  the  defendant  Gleason,  caused  an  execution 
to  issue  thereon,  under  which  writ  Jensen  was  garnished 
February  5,  1901.  At  the  time  of  such  service  Jensen 
signed  a  written  answer  to  the  sheriff  to  the  eflfect  that 
he  was  owing  the  defendant  $660,  which  would  be  due 
March  1,  1901.  Thereafter,  and  before  any  further  pro- 
ceedings were  had  upon  said  garnishment,  another  execu- 
tion was  issued,  and  on  February  19,  1901,  Jensen's 
answers  as  garnishee  were  again  taken  by  the  sheriff.  In 
this  answer  the  nature  of  the  transaction  between  Gleason 
and  Jensen  was  explained  as  being  a  contract  for  the  pur- 
chase of  land  from  the  former  by  the  latter,  and  that  the 
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Bum  of  $650  was  to  be  paid  on  the  execution  and  delivery 
to  the  garnishee  of  a  deed  for  the  property  so  purchased, 
but  such  deed  had  not  yet  been  delivered.  On  February 
26,  1901,  notice  of  the  first  garnishment  was  served  on 
Gleason  in  the  state  of  Minnesota,  but  no  return  of  such 
service  was  made  until  March  11,  1901.  On  March  8, 
1901,  the  garnishee  having  made  no  appearance,  plaintiff 
moved  for  judgment  against  him  on  his  first  answer,  and 
judgment  was  so  entered  for  the  sum  of  $407.40  and 
costs.  On  April  4,  1901,  and  during  the  same  term 
of  court,  the  garnishee  appeared  and  filed  a  motion, 
sustained  by  a£Sdavits,  to  ^et  aside  said  judgment,  restat- 
ing the  facts  set  forth  in  his  answers  of  February  19, 1901, 
and  showing  that  his  contract  with  Gleason  required  him 
to  pay  only  upon  the  conveyance  of  the  land;  that  in  truth 
at  the  time  of  said  garnishment  (though  then  unknown  to 
garnishee),  Gleason  had  conveyed  the  land  to  another 
person,  from  whom  the  title  must  come  to  the  garnishee; 
and  that  the  indebtedness  of  $650  became  and  was  due 
from  the  garnishee  to  the  holder  of  said  title,  and  not  to 
Gleason.  The  garnishee  further  showed  that  he  was  of 
foreign  birth,  unable  to  clearly  understand  the  English 
language;  did  not  fully  comprehend  the  nature  of  the 
papers  served  upon  him ;  and  did  not  suppose  he  was  re 
quired  to  attend  court  to  protect  his  rights,  or  that  any 
judgment  r.ould  be  rendered  against  him  without  further 
opportunity  to  defend,  and  only  learned  otherwise  when 
the  sheriff  appeared  with  an  execution  and  levied  upon 
his  property.  The  court  sustained  the  motion  to  set  aside 
the  judgment  against  the  garnishee,  and  from  said  ruling 
the  plaintiff  at  once  appealed  to  this  court  Afterward, 
on  further  hearing,  the  court  discharged  the  garnishee, 
and  entered  judgment  against  plaintiff  for  costs,  and  from 
such  judgment  plaintiff  also  appeals. 
Vol.  120  Iowa.— 45. 
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L  It  is  argued  by  appellant  that  as  judgment  had 
been  entered  against  the  garnishee  and  the  record  had  been 
signed  by  the  judge  the  trial  court  had  no  power  or  juris- 
X.  Garnish-  diction  to  Set  asido  the  entry  and  reopen  the 
tS^asidc'  proceedings  upon  garnishee's  motion.  The 
ju  fifment.  pQgition  thus  taken  is  untenable.  The  sign- 
ing and  approval  of  the  record  does  not  make  the  entry  a 
finality.  The  court  is  given  express  authority  by  statute 
to  change  or  expunge  any  order  or  ruling  at  any  time  dur- 
ing the  term  at  which  it  was  made.  Code  section  248.  It 
may  thus  set  aside  a  default  or  vacate  a  judgment  upon 
cause  shown  or  if  satisfied  that  a  mistake  or  wrong  has 
been  done  may  make  such  order  upon  its  own  motion. 
Chapman  V.  Allen^  Morris  28;  Brace  v.  Orady^  86  Iowa, 
852;  Taylor  v.  Lusk^  9  Iowa,  444;  Kirhyv.  Oates^  71  Iowa, 
100;  C.  L  d&  D.  R.  E.  v.  Eates^  71  Iowa,  603;  Wolmer- 
stadt  V.  Jacobs^  61  Iowa,  372.  Appellant's  argument,  and 
the  authorities  cited  by  him,  are  based  very  largely  upon 
the  provisions  of  chapter  one,  title  twenty,  of  the  Code, 
concerning  proceedings  to  reverse,  vacate,  and  modify 
judgments.  This  chapter  has  no  reference  to  cases  like 
the  one  before  us,  where  the  upplication  to  set  aside  is 
made  during  the  term  at  which  the  judgment  is  entered, 
but  applies  exclusively  to  proceedings  instituted  after 
the  adjournment  of  such  term.  See  Code,  section  409L 
We  hold,  therefore,  the  court  had  authority  to  enter- 
tain the  motion. 

11.  The  judgment  against  the  garnishee  was  clearly 
erroneous,  and  the  court  could  do  no  less  than  sustain  the 
motion  to  set  it  aside.  Before  any  judgment  could  be 
2  samb:  insuffi-  rightfully  entered,  proper  notice  must  have 
dent  notice,  y^^^jj  served  ou  the  judgment  defendant 
Qleason.  The  only  notice  served  in  this  case  was  made  in 
another  state,  within  less  than  twenty  days  before  the 
term  at  which  this  judgment  was  taken,  and  under  the 
law  Gleason  was  not  required  to  appear  thereto  until  the 
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Becond  term.  Oode,  section  8617,  subdivision  8.  If  not 
void  for  want  of  jurisdiction,  the  judgment  was  at  least 
premature,  and  should  have  been  set  aside  for  that  reason 
alone. 

Moreover,  on  the  facts  disclosed  by  the  garnishee's 
answers,  the  appellant  was  not  entitled  to  judgment.  Ho 
could  not  by  garnishment  get  any  higher  or  better  right 

3.  Garnishee:    than  Qleason,  the  exocutiou  defendant,  hira- 
aga^t.         self  at  that   time    possessed.      Jensen   was 

under  no  obligation  to  pay  any  one  until  he  received  title 
to  the  land,  and  then  his  obligation  was  to  the  person  to 
whom  Qleason  had  transferred  it.  Appellant  could  right- 
fully enforce  no  claim  against  Jensen  which  would  expose 
him  to  the  liability  of  having  to  pay  his  debt  twice. 
Walters  v.  Ins.  Co.^  1  Iowa,  404. 

It  is  said,  however,  that  in  his  first  answer  Jensen 
clearly  admitted  the  debt,  and  that  judgment  was  taken  uj)- 
on  such  answer  alone.  We  can  only  say  that  appellant  is  not 

4.  Same.  in  a  positiou  to  claim  an  advantage  from  such 
fact.  The  second  answer  had  in  fact  been  taken  at  that  time 
and  was  presumably  a  part  of  the  lecord,  for  appellant 
himself  sets  it  out  in  his  abstract.,  although  the  bill  of 
exceptions  shows  that  its  existence  was  not  known  to  the 
trial  court  when  the  judgment  was  rendered.  Whether 
the  failure  to  disclose  this  second  answer  to  the  court  was 
by  design  or  oversight  on  part  of  plaintiff  it  is  not  neces- 
sary to  decide  for  his  right  in  the  matter  is  governed  by 
what  the  record  in  fact  contained,  rather  than  by  such 
part  of  it  as  may  have  been  specially  called  to  the  court's 
attention.  The  answers  were  there.  They  had  reference 
to  the  same  alleged  debt  owing  to  the  same  judgment 
debtor,  and  they  could  not  be  rightfully  ignored.  Had  he 
been  so  advised,  appellant  could  have  taken  issue  upon 
these  answers  and  required  their  truth  or  falsity  to  be 
judicially  determined,  but  neither  he  nor  the  court  could 
treat  them  as  a  nullity  and  proceed  to  judgment  against 
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him  without  a  hearing.  For  this  reason,  also,  the  ruling 
of  the  trial  court  upon  the  motion  to  vacate  the  judgment 
must  be  approved.  What  we  have  here  said  sufficiently 
answers  the  further  suggestion  of  appellant  that,  even  if 
the  entry  of  the  judgment  was  irregular,  there  was  no 
showing  made  in  support  of  the  motion  that  the  garnishee 
had  any  defense  to  the  claim  made  against  him.  It.  is 
certainly  a  ^ood  defense  that  the  garnishee  is  in  no  man- 
ner indebted  to  the  judgment  debtor  and  such  was  the 
sum  and  substance  of  the  showing  made. 

III.  The  foregoing  discussion  renders  unncessary 
any  extended  consideration  of  the  appeal  from  the  order 
discharging  the  garnishee.  The  liability  of  the  garnishee 
5.  Liability  caunot  be  presumed;  it  must  be  affirmatively 
evidence  of.  *  showu.  Letts  v>  Mc Master^  SSIow&j  44:9.  To 
charge  him  upon  his  own  answer,  his  liability  must  clearly 
appear,  and  if  there  be  any  reasonable  doubt  of  such 
liability  he  should  be  discharged.  Morse  v.  Marshall^  22 
Iowa,  290;  Hibhardv.  Everett^  65  Iowa,  872.  Not  only  is 
there  an  absence  of  that  clear  admission  of  liability  which 
this  rule  demands,  but  its  existence  is  clearly  negatived. 
No  issue  having  been  taken  upon  these  answers,  the  garn- 
ishee was  entitled  to  his  discharge.  To  the  claim  made 
that  the  garnishee  is  uniting  with  Gleason  to  defeat  the 
collection  of  appellant's  judgment,  we  can  only  say  that 
no  such  issue  has  been  presented. 

The  judgment  of  the  district  court  is  on  both  appeals, 

AFFIRMBD. 


Clinton  L.  Nourse  et  aL^  Appellants,   v.   Oharles  Wbitz 
ei  al.^  Appellees. 

Parties:      In  order  to  reach  funds  in  the  possession  of  a  bank  as  a 

1  depositary,  the  bank  should  be  made  a  party  to  the  suit. 

Appeal  Bon4:     rights  of  obliobb  :     subrogatioit.    Where  the  oon* 

2  ditions  of  a  bond  are  broken,  the  money  deposited  by  a  prin»' 
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cipal  to  indemnify  his  gnretiee  may  be  reached  by  the  obligee 
through  the  equity  of  subrogation. 

Appeal  Bond:  DEPOsrr  to  secure  sureties:  how  reached  bt 
8  OBLIGEE.  A  suit  in  equity  against  the  principal  and  sureties 
on  a  8ui)er8edea8  bond  for  damages  sustained  by  reason  of  the 
appeal,  to  which  a  bank  with  whom  the  principal  deposited 
funds  to  indemnify  his  sureties  is  made  a  party,  is  a  proper 
proceeding  to  reach  the  funds  in  the  bank,  and  the  obligee  is 
not  required  to  resort  to  garnishment  for  that  purpose. 

Appeal  Bond:     what  secured  thereby.     A  bond  given  to  sui)er- 

4  sede  the  issuance  of  an  execution  on  a  judgment  involving 
specific  property,  conditioned  to  pay  costs  and  damages  ad- 
judged against  appellant  on  appeal  and  to  satisfy  and  perform 
a  judgment  rendered  on  appeal,  does  not  include  rents,  dam- 
ages, profits  or  taxes  in  relation  to  the  property  covered  by  the 
judgment  which  appellant  has  allowed  to  accumulate  during 
the  ap];)eal. 

Appeal    Bond:     reformation  of.     A   sui)ersedea8   bond   executed 

5  through  mistake  may  be  reformed  in  equity. 

Pleading:    suffioienoy  of.    A  pleading  which  contains  allegations 

6  of  fact  sufficient  to  entitle  the  pleader  to  the  relief  asked  is 
not  bad  because  it  also  states  conclusions  of  law. 

Appeal  Bond:     extent  of  reformation.      In  the  cibsence  of  evi- 

7  dence  as  to  agreed  conditions  in  an  appeal  bond  its  reformation, 
if  allowed,  will  be  to  conform  it  to  the  statute. 

Appeal  from  Polk  District  Court. — Hon.   A.    H.  McVby, 

Judge. 

Wednesday,  May  27,  1903. 

Suit  in  equity  to  reach  certain  money  in  the  hands  of 
the  German  Savings  Bank;  to  recover  a  judgment  on  a 
supersedeas  bond  in  which  John  Collis  was  principai,  and 
defendants  Weitz  and  Wells  were  sureties;  for  subrogation 
to  the  rights  of  these  sureties  against  the  funds  in  the 
bands  of  the  bank;  and  to  reform  the  supersedeas  bond. 
The  trial  court  sustained  a  demurrer  to  the  petition  filed 
by  the  defendants,  Weitz,  Wells,  and  the  Gorman  Savings 
Bank,  and  plaintiffs  appeal — Reversed. 
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■%.  ... . ., 

C.  C.  cfe  C.  Z.  NouTse  for  apx>eUaDt8» 
JBrennan  cSs  Brenner  for  appellees. 

Debmeb,  J. — From  the  pi^tition  we  extract  the  follow- 
ing facts,  which  for  the  purposes  of  this  appeal  must  ba 
regarded  as  true:  Plaintiff  Nourse  is  the  assignee  of  one 
Cox,  who  obtained  judgment  against  John  Oollis  for  $5, 000, 
After  that  judgment  was  rendered,  plaintiff  therein 
brought  suit,  by  creditors'  bill,  to  subject  certain  property 
then  in  the  name  of  strangers  to  the  original  litigation  to 
the  payment  of  this  judgment  He  succeeded  in  obtain- 
ing a  decree  to  the  effect  that  John  Oollis  was  the  owner 
of  the  property,  although  standing  in  the  name  of  others 
and  awarding  him  a  speciq.1  execution  for  the  sale  of  the 
property.  The  defendant  in  that  action  appealed,  but 
plaintiff  therein  secured  the  issuance  of  an  execution,  and 
caused  the  same  to  be  levied  upon  the  property  involved 
in  the  creditors'  bill,  whereupon  John  Oollis,  as  principal, 
and  defendants  Weitz  and  Wells,  as  sureties,  executed  the 
following  bond,  which  was  filed  with  the  clerk  of  the 
district  court:  "Know  all  men  by  these  presents  that  we, 
John  Oollis  as  principal,  and  Ohas.  Weitz  and  L.  J.  Wells 
as  sureties,  are  held  and  firmly  bound  unto  Elmer  Oox  in 
the  sum  of  twelve  thousand  and  two  hundred  dollars, 
which  sum,  well  and  truly  to  be  paid  to  the  said  Elmer 
Oox,  his  heirs,  executors,  and  assigns,  we  hereby  bind 
ourselves  firmly  by  these  presents.  The  condition  of  the 
above  obligation  is  such  that  whereas  the  said  John  Oollis 
and  Mary  Oollis,  defendants,  and  0.  H.  Martin,  trustee 
and  intervener,  have  appealed  from  the  judgment  or  order 
of  the  district  court  of  the  state  of  Iowa,  in  and  for  Polk 
county,  rendered  on  the  2d  day  of  April,  A.  D.  1898,  in  an 
action  then  pending  in  said  court,  wherein  the  said  Elmer 
Oox  was  plaintiff,  and  the  said  John  Oollis  and  others 
were  defendants  and  interveners  (being  cause  No.  6446| 
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equity,  in  said  district  court),  to  the  Supreme .  Oourt  of 
Iowa:  Now,  if  tiie  said  appellant  shall  pay  to  the  said 
appellee  all  costs  and  damages  that  shall  be  adjudged 
against  the  said  appellant  on  said  appeal,  and  shall  satisfy 
or  perform  the  said  judgment  or  order  which  the  Supreme 
Oourt  may  render,  or  order  to  be  rendered  by  the  said 
district  court,  then  this  obligation  to  be  void ;  otherwise 
to  be  and  to  remain  in  full  force  and  virtue.  Witness  our 
hands  this  26th  day  of  April,  A.  D.  189a  John  Oollis, 
Principal.  Oharles  Weitz,  L.  J.  Wells,  Sureties."  The 
special  execution  theretofore  issued  was  thereupon  re- 
called, and  the  case  came  to  this  court,  where  the  decree 
was  modified  in  some  respects,  and  otherwise'  afSrmed. 
See  Coxv.  Coilis^  109  Iowa,  270.  In  order  to  save  the 
sureties  on  this  bond  from  harm,  John  Oollis,  in  the  name 
of  William  P.  Oollis,  a  brother,  deposited  with  defendant 
bank  the  sum  of  $5,500,  which  it  is  alleged  was  placed  in 
the  name  of  William  P.  in  order  to  keep  it  from  the  cred- 
itors of  John. 

Plaintiff  says  that  he  has  been  deprived  of  the  rents 
and  profits  of  the  property  out  of  which  he  was  kept  by 
reason  of  the  appeal;  that,  after  selling  the  property  to 
which  he  was  found  entitled  by  the  decree  of  this  court, 
there  remained  due  him,  for  and  on  behalf  of  his  assignor, 
the  sum  of  $1,700;  that  during  the  appeal  defendant  Oollis 
collected  the  rents  of  the  property,  allowed  the  property 
involved  in  the  creditors*  bill  to  go  to  waste,  permitted  it 
to  be  sold  for  the  taxes,  and  allowed  the  property  to  de- 
preciate in  value  more  than  $2,000,  beside  allowing  taxes 
to  the  amount  of  $1,000  to  accumulate  against  it.  The 
thirteenth  paragraph  of  the  petition  reads  as  follows: 

"(18)  That  it  is  now  claimed  by  the  said  John  Oollis, 
and  by  the  sureties  upon  said  appeal  bond,  that  the  same 
is  not  in  the  form  of  a  statutory  supersedeas  bond;  that 
it  does  not  indemnify  the  obligees  against  the  depreciation 
in  value  of  the  said  property,  or  against  loss  of  rents  or 
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deprivation  of  the  possessic»n  of  the  said  property  during 

the  said  appeal;  but  plaintiff  avers  the  fact  to  be  that  it 

was  the  intention  and  purpose  of  all  the  parties  to  the  said 

bond,  including  the  obligors,  principal   and   sureties,  as 

well  as  the  obligees,  that  the  said  bond  should  suijersede 

the  said  decree,   and  should  stay  execution,  and   should 

indemnify  the  obligees  against  any  and  all  depreciation  in 

the  value  of  the  said  property,  and  against  the  loss  of  rents 

and  profits  during  the  said  appeal,  and  against  all  damages 

to  the  property  pending  the  said  appeal,  and  against  any 

and  all  loss  to  the  obligees  by  reason  of  being  deprived  of 

the  possession  thereof,  and  that  said  bond  was  in  fact  used 

for  said  purposes,  and  fir  each  of  them,  and  if  the  said 

bond  does  not  conform  to  the  said  intent,  and  does  not 

cover  said  liability,  and  each  and  every  part  thereof,  as 

above  fully  alleged,  it  is  the  result  of  mutual  mistake  of 

the  obligors  and  obligees  of  the  said  bond,  and  plaintiffs 

are  entitled  'to  a  reformation  of  the  said  bond,  to  the  end 

that  it  may  conform  to  the  object,  purposes,  And  intent  of 

the  parties  thereto." 

The  prayer  of  the  petition  was  that  if  the  bond  does 
not  indemnify  plaintiffs  aiiainst  loss  by  waste,  deprivation 
of  rents,  depreciation  in  the  value  of  the  property,  and 
other  losses,  it  be  reformed  so  as  to  meet  the  intent  of 
the  parties;  that  he  have  judgment  on  the  bond  for 
$1,700,  the  amount  still  due;  that  the  money  deposited  in 
the  bank  be  decreed  to  be  the  property  of  John  Oollis,  and 
be  subjected  to  the  payment  of  plaintiff's  judgment,  or 
that  plaintiff  be  subrogated  to  the  rights  of  the  sureties  in 
and  to  the  said  funds;  and  that  he  have  any  other  relief  to 
which  he  may,  in  equity,  be  entitled. 

The  demurrer  was  based  on  fourteen  or  more  grounds, 
the  principal  ones  of  which  were  that  the  sureties  have 
fully  performed  the  condition  of  the  bond;  that  they  are 
not  liable  for  waste,  rents,  profits,  or  depreciation  in  the 
value  of  the  property  pending  the  appeal;  that  the  bond 
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did  not  lawfully  supersedfe  the  decree  appealed  from,  and 
cannot  be  enlarged  or  extended  because  the  parties  were 
mistaken  as  to  its  effect,  because  no  reformation  may  be 
had  of  such  an  instrument,  and,  if  permissible  at  all,  the 
allegations  of  the  petition  are  not  sufficient  to  justify  it, 
for  that  the  allegation  of  mistake  is  a  mere  conclusion. 

From  what  has  been  said,  it  is  apparent  that  plaintiff 
is  attempting  to  reach  the  funds  in  the  hands  of  the 
German  Savings  Bank  on  two  theories:  First,  that,  al- 
though deposited  in  the  name  of  William  P.  Collis,  it  in 
fact  belongs  to  the  defendant  John  Collis,  and  may  be 
reached  to  pay  plaintiff's  judgment,  whether  the  sureties 
have  any  right  to  it  or  not,  for  that,  if  they  have  no  right, 
plaintiff  is  entitled  to  have  the  money  subjected,  and,  if 
they  have  a  right  to  its  maintenance,  it  is  for  the  reason 
that  it  was  deposited  to  indemify  them  on  the  bond;  and, 
second,  if  there  be  liability  on  the  bond,  plaintiff  is  en- 
titled to  be  subrogated  to  the  sureties'  rights  in  and  to 
•  this  fund.  Plaintiff  also  seeks  to  recover  damages  on  the 
bond  for  depreciation  of  the  property,  rent  collected  by 
Oollis,  waste  during  the  appeal,  nonijayment  of  taxes,  etc.; 
and  he  also  asks  that,  if  the  bond  does  not  cover  these 
matters,  it  be  so  reformed  as  to  meet  them,  alleging  that 
this  was  the  intent  of  the  parties. 

It  must  be  confessed  that  the  petition  is  a  sort  of 
drag  net,  but,  as  defendants  have  not  seen  fit  to  attack  it 
for  this  reason,  we  must  treat  the  case  from  the  different 
aspects  presented  by  the  pleadings,  which  are 
unassailed,  except  by  the  demurrer.  The 
German  Savings  Bank  joined  in  th*^  demurrer.  True,  it  is 
a  mere  depositary  of  the  fund;  but,  in  order  that  plaintiff 
may  reach  this  fund,  he  was  bound  to  make  the  bank  a 
party.  Is  a  cause  of  action  stated  against  the  bank?  We 
think  there  can  be  no  doubt  on  this  proposition.  It  is 
either  holding  the  money  in  the  name  of  William  P.  for 
John  Oollis,  or  it  is  holding  it  to  indfamnify  the  sureties 
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on  the  bond  given  by  John  Oollis;  If  the  sureties  are  not 
liable  on  this  bond  for  any  of  the  damages  claimed  by 
plaintiflf,  or  if  the  conditions  of  the  bond  have  been  ful- 
filled, then,  of  course,  they  are  not  entitled  to  the  money, 
nor  may  they  insist  that  it  be  held  for  their  benefit.  If, 
on  the  other  hand,  they  are  liable  on  this  bond,  then  they 

2.  AppEAi,  stand  as  sureties,  having  indemnity  furnished 
SfSbiig^?^  them  by  their  principal,  which  the  obligee 
subrogation.    ^^  ^j^^  creditor  may  reach  through  the  equity 

of  subrogation.  These  doctrines  are  very  well  understood, 
and  are  sustained  by  the  unbroken  voice  of  authority. 
Brandt  on  Suretyship  (2d  Ed.)  volume  2,  section  1419,  and 
cases  cited.  So,  no  matter  what  the  conclusion  on  the 
other  branches  of  the  case,  the  demurrer  as  to  the  German 
Savings  Bank  should  have  been  overruled.  The  same 
ruling  should  have  been  made  as  to  the  other  defendants, 
for  the  reason  that  they  were  proper  parties  to  the  suit-,  in 
so  far  as  it  was  based  on  this  theory.     It  is  said  that  the 

3.  AppBALbond:  remedy  against  the  bank  was  by  garnishment, 
secure  sure-  but  it  is  manifest  that  this  would  not  have 
reached.        afforded  Complete  relief,  and  it  is  doubtful  if 

the  equities  of  the  various  parties  could  have  been  de- 
termined in  that  character  of  proceeding.  But  however 
this  may  be,  the-  remedy  pursued  in  this  case  was  at  least 
cumulative,  and  plaintiff  should  not  be  compelled  to  re- 
sort to  garnishment  proceedings  to  work  out  his  equities. 
II.  Coming  now  to  the  conditions  of  the  bond,  which 
was  given  in  the  proceedings  to  subject  property,  and  not 
in  the  law  action  in  which  the  original  judgment  was  ob- 
tained, we  find  they  were  that   appellants   should   pay 

4.  Appeal  bond:  appellee  all  costs  and  damages  that  should 
thereby."       be  adjudged  against  appellants  on  the  appeal 

(none  were  found);  should  satisfy  and  perform  the  judg- 
ment  or  order  appealed  from,  in  case  it  should  be  affirmed 
(this  was  done,  by  turning  over  the  property  for  sale  under 
the  special  execution),  and  any  judgment  or  order  which 
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the  Supreme  Oourt  should  render,  or  order  to  be  rendered 
by  the  district  court  (this  court  made  no  order,  except  to 
modify  the  decree  in  favor  of  one  of  the  appellants). 
Thus  we  see  that  the  conditions  of  the  bond  do  not  cover 
waste,  damages,  profits,  taxes,  or  any  other  matters  for 
which  plaintiff  asks  judgment.  The  principal  and  his 
sureties  have  complied  with  tiie  terms  of  their  obligation, 
and  no  recovery  can-  be  had  against  them  on  the  bond. 
Plaintiff  argues  that  they  have  not  satisfied  and  per- 
formed the  judgment,  for  the  reason  that  the  property  has 
not  been  restored  to  him  or  his  assignor  in  the  condition 
which  it  was  in  when  the  original  decree  was  rendered. 
But  we  find  no  condition  in  the  bond  which  required  them 
80  to  do.  The  property  itself  has  been  surrendered  to 
plaintiff,  and  sequestered  according  to  the  decree  of  the 
district  court,  as  modified  by  this  court.  This  is  all  the 
bond  provides  for,  and,  the  conditions  thereof  having  been 
fulfilled,  the  sureties  are  not  liable.  That  such  a  bond 
does  not  cover  rents,  waste,  depreciation  in  value,  or  any 
of  the  other  matters  which  plaintiff  seeks  to  recover,  see 
Oill  V.  Sullivan^  62  Iowa,  529;  Sumrall  v.  JSeidj  82  Ky. 
65;  Watkins  v.  Suter^  11  Ky.  Law  Rep.  762;  Lyons  v. 
Lancaster^  12  Ky.  484  (88  S.  W.  Kep.  888);  Kennedy  v. 
Nima^  52  Mich.  158  (17  N.  W.  Eep.  785);  Hutton  v.  Look- 
ridgej  27  W.  Va.  428;  Wardlow  v.  Steele^  47  Tenn.  678; 
Janev.  Brorbaugh^  68  Iowa,  711;  Malonev.  McClainS  Ind. 
582;  Bush  v.  Fetrowy  Wils."  887;  Opp  v.  Ten  Eyck,  99  Ind. 
845;  Bouldenv.  Organ  Co.,  92  Ala.  182  (9 South.  Rep.  288). 

Olaim  is  made  by  appellees  that  the  bond  was  not  ap- 
proved by  the  clerk.  This  we  regard  as  wholly  immaterial, 
80  far  as  it  relates  to  the  matter  now  under  consideration. 
The  bond  in  fact  operated  as  a  stay,  and,  even  if  it  did  not 
contain  the  statutory  conditions,  it  was  valid  as  a  common- 
law  obligation. 

While  not  heretofore  distinctly  stated,  it  will  be  ob- 
served that  one  condition  required  by  statute  was  omitted 
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from  the  bond.  This  was  that  appellant  should  pay  all 
rents  of  or  damages  to  the  property  during  the  pendency 
of  the  appeal,  out  of  the  possession  of  which  appellee  was 
kept  by  reason  of  the  appeal.  Code,  section  4128.  This 
omission  has  an  important  bearing  in  determining  the 
liability  of  the  sureties  on  the  bond. 

One  other  suggestion  may  not  be  out  of  place,  with 
reference  to  CoUis'  failure  to  pay  taxes  and  other  charges 
against  the  property.  There  can  be  no  doubt,  we  think, 
that  plaintiff  or  his  assignor,  in  virtue  of  his  decree,  might 
have  paid  these  exactions.  They  became  charges  against 
the  property,  no  matter  who  finally  secured  it^  and  plain- 
tiff has  not  been  damaged  because  Oollis  failed  to  pay 
them.  Surely  the  sureties  on  the  appeal  bond  are  not 
liable  therefor. 

III.     We  have   then   but   two   questions   remaining: 
First,  may  a  supersedeas  bond    be   reformed   in   equity? 
And,  second,  if  it  may,  are  the  allegations  in  plaintiff's 
5.   APPEAL  bond  petition  suflBcient  to  justify  such  refornialion? 
of.  While  much  doubt  has  been  expressed  regard- 

ing the  power  of  a  court  of  equity  to  reform  a  supersedeas 
or  other  bond  given  in  a  judicial  proceeding,  this  court  is 
committed  to  the  doctrine  that  such    bonds  may   be  re- 
formed in  the  event  a  mistake  has  been  made  in  their 
execution.     Foley  v.  Hamilton^  89  Iowa,  686.     Were  the 
question  res  integra^  the  writer  would  entertain   irrave 
doubts  of  the   right  of  a    court    of    equity    to    correct 
such  an  instrument.     But  the  case  just  referred  to   has 
support  in  other  jurisdictions,  and  should  be  adhered  to. 
See  Neininger  v.  State,  60  Ohio  St.  894  (34  N.  K  Rep.  633, 
40  Am.  St  Rep.  674);  State  v.  Franks,  51  Mo.  98;  Smith 
V.  Allen,  1  N.  J.  Eq.  43  (21  Am.  Dec.  33);  Clute  v.  ^Knies, 
102  N.  Y.  377  (7  N.  E.  Rep.  181). 

Does  the  pleading  recite  such  facts  as  would  justify  a 
court  of  equity  in  reforming  the  instrument  as  against 
the  sureties?      1  he  paragraph  of  the  petition   which   we 
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have  quoted  raay  be  said  to  contain  statements  of  gen- 
(.  Pleadings:  ®^^^  conclusions,  but  there  are  also  allega- 
suffidcncy  of.  ^j^j^^  ^f  f act  which,  taken  with  the  other  state- 
ments in  the  petition,  are  sufficient,  in  our  judgment,  to 
make  out  a  case  for  reformation.  There  may  be  some 
difficulty  in  making  proof  of  these  averments,  but  that  is 
no  reason  for  sustaining  the  demurrer;  and  it  may  be  that, 
with  the  bond  reformed,  plaintiff  will  not  be  entitled  to 
recover  the  damages  claimed  by  him,  but  as  that  question 
does  not  seem  to  have  been  raised  by  the  demurrer,  and  is 
not  argued,  we  do  not  care  to  make  any  pronouncement 
thereon. 

We  take  it  that.,  if  reformation  is  had  at  all,  it  will  go 
no  farther  than  to  make  the  instrument  a  complete  statu- 
tory bond,  although  the  parties  may,  of  course,  have  the 

7.  Appeal  bond:  obligations  reformed  to  express  the  real  con- 
reformation,  tract,  whatever  it  may  have  been.  In  the 
absence  of  evidence  of  an  express  agreement  between 
them  as  to  the  conditions  of  the  bond,  the  extent  of  the 
reformation,  if  granted,  will  be  as  already  indicated. 

Having  now  fully  indicated  our  views  on  all  the  ques- 
tions presented,  the  result  of  our  co'nclusions  is  manifest. 
The  trial  court  should  have  overruled  the  demurrer,  and, 
as  it  failed  to  do  so,  its  order  is  reversed. 

Bishop,  0.  J.,  taking  no  part. 


Ellen  Slattery,  Appellee,    v.    Lizzie    Slattery,    et   al^ 
Appellants. 

Deeds:     exeoution:     evidencb.     In  an  action  for  the  posseflsion 

1     of  real  property  which,  plaintifif  claimed  by  deed  from  her 

children,    the   evidence  is  considered   and  held  sufficient   to 

show  that  plaintiff's  son,  the  deceased  husband  of  defendant, 

joined  in  the  deed. 

Evidence :     motion  to  strike.      Where  evidence  is  admitted  with- 
%     out  objection,  a  motion  at  the  close  of  all  the  testimony  t6 
strike  certain  portions  comes  too  late. 
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Deed:     altkration  of.      The  noanthorized    alteration  of  a  deed 
8     after  its  execution  and  delivery  will  not  affect  its  validity. 

Deed:     ▲OENOWLEDaMENT.     Acknowledgment   is  not  necessary  to 

4  the  validity  of  a  deed  between  the  parties. . 

Adverse  Possession ;     payment  of  rent.     Payment  of  rent   for  a 

5  series  of  years  by  the  occupant  of  land  will  preclude  his  heir 
from  acquiring  title  by  adverse  possession. 

Appeal  from  Lee  District  Court. — Hon.  H.  Bane,  Judge. 

Wednesday,  May  27,  1903. 

Action  to  recover  possession  of  real  estate  and  for 
rents  and  profits  thereof.  The  action  was  commenced  at 
law,  but  was  transferred  to  the  equity  docket,  and  tried 
as  an  equitable  action.  It  appears  without  question  that 
Daniel  Slattery,  Sr.,  died  intestate  in  the  year  i8S5;  that 
he  left  surviving  him  this  plaintiff,  as  his  widow,  and 
three  children — two  sons,  Charles  and  Daniel,  Jr.,  and 
one  daughter,  Catharine;  that  at  the  time  of  his  death  he 
was  the  owner,  among  other  tracts  of  land,  of  the  land  in 
controversy,  which  was  the  family  homestead,  and  is  de- 
scribed as  the  east  half  of  the  southwest  quarter  of  section 
8,  township  66,  range  5,  Lee  count3\  It  is  the  contention 
of  plaintiff  that  on  March  13,  1886,  she  and  her  three 
children  above  named  entered  into  an  agreement  in  writ- 
ing in  substance  waiving  administration  and  providing  for 
an  amicable  division  and  partition  of  the  estat^i  of  the 
deceased  husband  and  father;  that  by  such  writing  the 
details  respecting  the  distribution  of  the  personal  property 
are  set  forth,  and  reference  is  made  to  the  fact  that  the 
real  estate  has  been  partitioned  by  appropriate  deeds 
executed  and  delivered.  Plaintiff  further  contends  that 
pursuant  to  said  agreement  there  was  conveyed  to  her  the 
fee  title  to  the  homestead,  being  the  lands  here  in  con- 
troversy, by  her  said  children,  including  Daniel,  Jr.,  and 
that  by  separate  deeds  the  remaining  lands  forming  part 
of  the  estate  were  conveyed  one  part  to  Daniel,  Jr.,  and 
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one  part  to  Oatharine.  Plaintiff  also  says  that  on  the 
same  day  she  exeonted  and  delivered  to  Daniel,  Jr.,  a  deed 
of  the  lands  here  in  controversy^  conveying  to  him  the  fee 
title  thereto,  but  reserving  to  herself,  however,  the  right 
of  possession  and  the  rents  and  profits  of  said  lands  for  the 
period  of  her  natural  life.  The  facts  thus  contended  for 
by  plaintiff  are  not  disputed  by  defendants,  save  and 
except  that  it  is  denied  that  Daniel,  Jr.,  joined  in  the 
execution  and  delivery  of  the  written  contract  and  the 
deed  to  plaintiff  as  alleged.  The  following  undisputed 
facts  also  appear:  That,  following  the  transactions  above 
referred  to,  plaintiff  and  her  son  Daniel,  Jr.,  who  at  the 
time  was  unmarried,  lived  together  upon  the  land  in  con- 
troversy, and  that  an  accounting  for  rent  was  made  each 
year  to  plaintiff  by  her  said  son;  that  matters  thus  con- 
tinued until  January,  1897,  when  Daniel,  Jr.,  died,  leaving 
surviving  him  the  defendant  Lizzie  Slattery,  whom  he  had 
married  in  the  meantime,  as  his  widow,  and  one  minor 
son,  Oharles  M.  The  latter  died  in  March,  1899,  before 
the  commencement  of  this  action.  After  the  death  of 
Daniel,  Jr.,  the  defendant,  his  widow,  contiiiued  to  occupy 
the  lands,  and  when  this  controversy  arose  was-  in  posses- 
sion thereof  through  the  defendant  Carr  as  her  tenant. 
After  the  death  of  her  son,  plaintiff  went  to  live  with  her 
daughter,  Catharine.  This  action  was  brought  because  of 
the  alleged  refusal  of  defendants  to  recognize  the  rights  of 
plaintiff  in  and  to  said  lands  as  claimed  by  her,  said  plain- 
tiff, both  as  to  possession  and  payment  of  rent.  In  one 
division  of  her  answer  defendant  Lizzie  Slattery  pleads 
adverse  possession  under  claim  of  right,  by  herself  and 
her  husband,  for  more  than  ten  years,  and  that  all  right  of 
plaintiff  is  barred  by  the  statute  of  limitations.  In  another 
division  she  claims  to  be  the  absolute  owner  of  one- third 
of  the  land,  and  that  she  owns  the  other  two-thirds  subject 
to  a  life  estate  or  homestead  right  on  the  part  of  plaintiff, 
and  this  she  claims  under  the  deed  of  Oharles  and  Gather- 
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ine  to  plaintiff  and  the  deed  of  plaintiff  to  her  deceased 
husband,  being  the  deeds  hereinbefore  referred  to.  As 
already  stated,  however,  she  denies  that  such  deed  to 
plaintiff  was  either  executed  or  delivered  by  her  husband, 
Daniel,  Jr.  Further,  by  her  answer  the  value  of  the  rents 
and  profits  is  put  in  issue.  Said  defendant  also  files  a 
cross- petition,  in  which  she  asks  that  her  title  to  an  undi- 
vided one-third  of  said  lands  be  quieted  in  her,  and  that 
plaintiff  be  decreed  to  have  no  interest  whatever  therein. 
There  was  a  decree  in  favor  of  plaintiff  for  the  possession 
of  the  entire  tract  of  land,  and  as  against  defendant  Lizzie 
Slattery  for  the  sum  of  $675,  being  the  value  as  found,  of 
the  rents  and  profits  withheld  by  her.  Defendants  appeaL 
— AMrmed. 

J.  F.  Smith  and  B.  A.  Dolan  for  appellants. 

James  C.  Davis  and  J.  E.  Craig  for  appellee. 

Bishop,  C.  J. — The  initial  question  presented  by  the 
record  is  whether  or  not  Daniel  Slattery,  Jr.,  joined  in  the 
execution  and  delivery  of  the  deed  to  the  lands  in  contro- 
versy to  his  mother,  as  alleged  by  her.  It  is  manifest  that 
the  answer  to  such  question  must  be  determinative  of  the 
principal  issue  in  the  case.  Indeed,  Counsel  for  appellants 
do  not  deny  that,  if  such  question  shall  be  determined  in 
accordance  with  the  contention  of  appellee,  then  no  other 
questions  remain  for  consideration,  save  that  made  by  the 
plea  of  the  statute  of  limitations,  and  that  respecting  the 
value  of  the  withheld  rents  and  profits.  From  our  reading 
of  the  record  we  think  but  one  answer  can  be  made  to 
such  initial  question ;  that  is,  that  Daniel  Slattery,  Jr.,  was 
a  party,  with  his  mother,  brother,  and  sister,  to  the  agree- 
ment for  the  disposition  of  the  esta^^e  of  his  deceased 
father;  that  he  signed  the  writtt  n  ag  eement  to  which  we 
have  made  reference,  and  joineu  in  the  execution  and 
I.  DEED3:  exe-  delivery  of  the  deed  to  plaintiff  upon  whieh 
^ct.'     '    she  bases  her  right  to  recover  in  this  action. 


I 
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The  conclusions  thus  reached  by  us  are  based  upon  evi- 
dence found  in  the  record,  and  the  truth  of  which  is  in  no 
manner  challenged.  William  Seeper,  husband  of  Catha- 
rine, as  a  witness  testiQes  that  Daniel,  J.,  was  present  and 
^took  part  in  the  negotiations  at  the  time  the  terms  of  set- 
tlement were  agreed  upon,  and  that  this  occurred  at  the 
place  where  the  mother  was  then  living.  He  also  testifies 
that  all  the  parties  then  went  to  a  bank  to  have  the  papers 
drawn  up.  We  quote  from  his  testimony:  "The  heirs 
met  together,  and  a  settlement  and  adjustment  of  his 
estate  was  made.  I  was  present,  and  the  settlement  was 
at  the  home  of  the  oLl  lady,  but  it  was  finally  settled  and 
all  the  papers  signed  at  the  savings  bank — Mr.  Johnston's 
bank — who  sort  of  conducted  it  for  us*  Was  present  when 
this  deed  you  hand  me  was  signed  at  the  bank."  The 
deed  referred  to  is  the  one  to  plaintiff  upon  which  this 
action  is  predicated.  Again,  the  same  witness  says: 
•'This  paper  [the  deed]  was  signed  in  the  bank  on  the  same 
day  and  at  the  same  time.  After  these  papers  were 
signed,  Judge  Johnston  gave  this  contract  to  the  old  lady, 
and  told  her  to  take  care  of  it,  and  then  he  said  to  the  old 
lady:  'Here  is  your  deed,  and  here  is  the  contract  You 
are  the  proper  one  to  take  care  of  it '  The  other  deeda 
were  delivered  at  the  same  time,  one  to  my  wife,  and  one 
to  Daniel,  Jr."  Upon  cross-examination  the  witness  gives 
in  detail  the  circumstances  attending  the  execution  and 
delivery  of  the  contract  and  deed.  The  testimony  of  said 
witness  is  corroborated  in  many  particulars  by  testimony 
given  by  his  wife,  Catliarine,  and  by  Charles  Slattery. 

It  is  true  that  to  jnany  of  the  interrogatories  pro- 
pounded to  these  witnesses  the  defendants  made  objection, 
based  upon  section  4604  of  the  Code.  That  section  pro- 
vides, in  substance,  that  no  person  interested  in  the  event 
of  an  action,  and  no  husband  or  wife  of  any  such  person, 
shall  be  examined  as  a  witness  in  regard  to  any  personal 

Vol.  120  Iowa.— 46. 
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transaction  or  oommnnication  between  such  witneas  and  a 
person  at  the  commencement  of  such  examination  de- 
ceased, agaioGt  the  heir  at  law,  next  of  kin,  or  survivor  of 
such  deceased  person.  It  is  not  claimed  tiiat  any  of  the 
witnesses  referred  to  either  have  or  claims  to  have  any 
right,  title,  or  interest  in  or  to  tiie  lands  in  eontroversy, 
or  to  the  rents  and  profits  thereof.  But  it  is  said  that  the 
matter  of  tiie  execution  of  the  deed  to  plaintiii',  as  alleged, 
involved  a  personal  transaction  with  Daniel,  Jr.,  now  de- 
ceased, and  that  said  witnesses  are  interested  in  the  event 
of  this  action,  in  that  a  failure  on  the  part  of  plaintiff  to 
ro<;over  herein  would  subject  them  to  an  action  in  dam- 
a»;es  at  the  hands  of  plaintiif  for  breach  of  warranty,  it 
appearing  that  the  deed  contains  covenant  of  warranty  in 
the  usuarform.  The  witnesses  named  were  the  only  ones 
called  on  behalf  of  plaintiff  to  establish  the  fact  of  the 
execution  and  delivery  of  the  contract  and  deed;  and,  to 
defeat  a  recovery  by  plaintiff,  counsel  for  defendants  seem 
to  place  reliance  wliolly  upon  faith  that  the  objections 
made  must  be  sustained,  and  that  such  ruling  would  re- 
sult in  stripping  the  record  bare  of  all  evidence  tending  to 
establish  the  fact  in  question  as  to  the  execution  and 
delivery  of  the  contract  and  deed.  But  such  assumption 
is  not  well  founded,  and,  as  we  read  the  record,  it  is  un- 
necessary that  we  even  decide  the  question  raised  by  the 
objections  so  made.  The  specific  questions  propounded  to 
the  witness,  and  to  which  objections  were  made,  had  rela- 
tion to  the  execution  and  delivery  of  the  papers,  includ- 
ing the  contract  and  deed  to  plaintiff.  For  the  purposes 
of  the  case  we  may  concede  that  the  particular  questions 
an  against  which  objection  was  urged  and  the  answers  to 
f^uch  questions,  should  be  ruled  out  Still  it  appears  that 
the  witnesses  were  allowed  without  objection  to  answer 
questions  propounded  to  them  having  reference  to  the 
sul)ject  of  the  execution  and  delivery  of  the  contract  and 
deed,  and  which  answers,  in  our  view,  fully  establish  the 
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facts  thus  in  dispute.  This  being  trae,  it  seems  to  us  that 
we  have  an  end  of  the  controversy,  and  that  any  consider- 
ation of  the  objectiofis  made  is  wholly  unnecessary. 

In  saying  this  we  do  not  overlook  the  fact  that  at  the 
•close  of  the  evidence  defendants  moved  to  strike  all  the 
testimony  of  the  witnesses  having  reference  to  the  execu- 
a.  bvidkkcb:     tiou  and  delivery  of  the  contract  and  deed  as 
•trikc.  incompetent  under  the  statute.     Such  objec- 

tion came  too  late.  The  effect  of  the  statute  is  to  make 
the  witness  incompetent  to  testify.  There  is  no  provision 
holding  that  the  evidence  of  such  witness  is  not  competent 
if  admitted  without  objection  made  at  the  time  when 
offered.  A  general  objection  to  the  competency  of  a  wit- 
ness, made  at  the  close  of  his  evidence,  comes  too  late. 
Watson  V,  Riskamire^  45  Iowa,  281. 

Some  cl&im  is  made  because  of  the  fact  that  the  deed, 
as  now  presented,  appears  to  have  been  altered,  the  sign- 
4tture  of  Daniel,  Jr.,  having  been  erased,  or  rather  crossed 

dbkd-  alter-  ^^^  ^^  P^^  ^^^  ^^^»  ^^^  *^^  reference  to  him 
ation  of.  having  been  in  like  manner  stricken  from  the 
acknowledgment.  It  clearly  appears,  however,  that  this 
was  done  after  the  delivery  of  such  deed,  and  therefore  its 
validity  as  an  instrument  of  conveyance  cannot  be  affected 
thereby.  Without  doubt,  where  an  instrument  has  been 
signed  and  delivered,  the  title  passes,  and  such  title  can- 
not be  affected  by  a  subsequent  alteration  of  the  instru- 
ment not  shown  to  have  been  specially  authorized.  Hoi- 
lingaworth  v.  Holbrooke  80  Iowa,  164;  Woods  v.  HildeV' 
brand,  46  Mo.  284  (2  Am.  Rep.  513);  5  Am.  &  Eng.  Ency. 
Law(l8t  Ed.)  425. 

Under  the  circumstances  of  tiiis  ''ase  an  acknowledg- 
ment of  the  deed  was  not  necessary  to  its  validity.     "It 
is  well  settled  that  an  acknowledgment  is  not  essential  to 
4.  Deed:  ack-     a  deed  of  couveyauce.     If  it  is  in  fact  exe- 
mcnt.  cuted  and  delivered  voluntarily,  it  will   I  e 

effectual  as  between  the  parties  to  it  and  all  parties  hav- 
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ing  notice  of  it."  Kruger  v.  Walker^  94  Iowa,  51L  De- 
fendant Lizzie  Slattery  neither  had  nor  claims  any  right 
in  the  property,  save  and  except  as  the  widow  of  Daniel, 
Jr.  Accordingly  her  rights  must  be  measured  by  the 
rights  possessed  by  her  husband  at  the  time  of  his  death, 
and  not  otherwise.     This  is  elementary. 

Such  being  the  condition  of  the  record,  we  have  no 
hesitancy  in  holding  that  plaintiff  acquired  full  title  to 
the  lands  in  question  by  virtue  of  the  settlement  contract 
and  deed.     This  being  true,  it  follows  that  she  has  fully 
established  her  right  to  the  possession  of  the  property  and 
to  recover  the  rents  and  profits  thereof,  unless  such  right 
has  been  cut  off  by  operation  of  the  statute  of  limitations. 
That  the  plea  of  the  statute  is  without  force  clearly  ap- 
pears from  our  reading  of  the  evidence,  and  all  contention 
arising  out  of  the  subject  may  be  disposed  of  in  a   word. 
ADVERSE       During  all  tiie  years  of  his  occupancy  of  the 
p^^tof     property  Daniel,  Jr.,  paid  an  annual  rental  to 
^^^^'  his  mother,  and  it  is  only  during  the  brief 

period  since  his  death  that  the  right  of  plaintiff  has  been 
made  the  8u})ject  of  any  question.  Indeed,  in  every  ma- 
terial sense  this  is  admitted  by  the  defendant  In  our 
view,  the  evidence  fully  justifies  the  finding  of  the  trial 
court  in  respect  to  the  val::e  of  the  withheld  re:«ts 
and  profits. 

We  conclude  that  ther^  was  no   error  in  the   decree, 
and  it  is  affikHiSD. 


Oedab  Rapids  Oannino  Company,  Appellant,  v.  The  Bur- 
LTNGTON,  Cedar  Rapids  &  Nortbern^  Railway  Company. 

Railroads:  right  of  way:  presumption  a8  to  width:  evidenob. 
lu  the  absence  of  proof  to  the  contrary  a  railway  company 
will  be  presumed  to  have  appropriated  a  right  of  way  of  the 
maximum  statutory  width,  but  this  presumption  simply  casts 
the  burden  on  one  asserting  the  contrary  and  may  be  over- 
come by  evidence  rebutting  the  inference. 
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Appeal  from  Linn  District  OourL—Him.W.  N.  Treiohlek, 

Judge. 

Wednesday,  May  27,  1903. 

Action  to  quiet  title  to  a  strip  of  land.  Defendant 
claimed  it  as  a  part  of  its  right  of  way.  On  hearing,  the 
petition  was  dismissed,  and  plaintiff  appeals. — Jieverseff. 

Redmond  <&  Stewart  for  appellant. 

J.  C.  Leonard^  S.  K.  Iracy^  Carroll  Wright  and  John 
/.  Dille  for  appellee. 

Ladd,  J. — This  is  a  controversy  concerning  a  strip  of 
land  about  twenty  feet  wide  and  two  hundred  feet  long. 
It  is  either  a  part  of  defendant's  right  of  way,  or  of  land 
fenced  in  by  plaintiff.  The  defendant's  railroad  was  built 
in  1871.  In  October,  1872,  one  Hull  conveyed  the  adjac- 
ent land  to  the  Star  Wagon  Company.  This  land  was 
measured  and  staked  out,  and,  as  described  in  the  deed, 
extended  to  within  about  thirty  feet  east  from  the  center 
of  defendant's  main  track,  though  the  west  bouiulary  was 
mentioned  as  the  right  of  way.  The  plaintiff  claims  imder 
the  wagon  company,  through  mesne  conveyances,  with 
practically  the  same  descriptions.  In  the  summer  of  1874 
the  wagon  company  erected  a  tight  board  fence,  eight  feet 
high,  on  the  Hue  supposed  by  it  to  be  the  boundary  be- 
tween the  land  purchased  from  Hull  and  the  right  of  way; 
the  same  being  a  part  of  the  inclosure  about  all  its  ground 
and  works.  This  remained  until  about  three  years  before 
the  trial,  when  it  was  replaced  by  a  new  one  of  like  de- 
scription. In  April,  1901,  plaintiff  was  about  to  construct 
a  warehouse  near  the  fence,  when  it  was  advised  that  the 
defendant  claimed  that  its  right  of  way  extended  fifty  feet 
from  the  center  of  the  main  track,  as  originally  located; 
and  on  the  same  night  a  side  track  farther  east  on  plain- 
tiff^s  premises  was  removed  to  the  disputed  strip,  and 
covered  with  cars.     The  onlv  evidence  of  title  introduced 
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by  defendant  was  a  deed  dated  February  11,  1874,  from 
Hull  to  defendant's  predecessor,  of  "a  strip  of  land  fifty 
feet  in  width  on  each  side  of  the  center  line  of  said  rail- 
road as  now  definitely  locatred  over  and  across  that  part 
of  the  tract  of  land  conveyed  by  Myron  L.  Pardee,  executor 
of  U  B.  Crocker  and  John  Bertram,  to  said  HuU,"^  and 
another  from  John  Bertram  to  HuU,  dated  December  26, 
1872,  describing  land  including  this,  "except  that  the 
(Chicago  &  Northwestern  Railway  Company  and  the  Burl- 
ington, Cedar  Rapids  &  Minnesota  Railway  Company  have 
each  the  right  to  use  for  a  right  of  way  that  portion  of  the 
above  granted  and  described  premises  now  so  used  and 
occupied  by  them  respectively." 

Neither  party  traces  its  title  back  to  the  govemment, 
but  api)ellant  opens  its  argument  by  saying:  ** The  facts 
in  this  case  are  that  prior  to  1872  one  Bertram  and  others 
owned  the  land  in  controversy — a  strip  about  twenty  feet 
wide  and  about  two  hundred  feet  long.  A  sale  of  this 
property,  together  with  land  and  lots  east  and  west  of  it 
and  north  and  south  of  it,  also,  was  made  by  the  owners 
about'  this  date  to  O.  N.  Hull,  now  deceased ;  and  Hull 
became  the  owner  of  the  fee  over  which  the  railroad  track 
referred  to  in  the  evidence  as  the  original  main  line  of  the 
B.  0.  R  <fe  N.  ran ;  also  of  the  land  over  which  the  C.  <fe 
N.  W.  Ry.  track  was  laid.  Being  the  owner  of  all,  nego- 
tiations were  opened  between  Hull  and  the  8tar  Wagon 
Company,  then  located  further  north,  to  sell  a  site  south 
of  what  is  now  Twelth  avenue,  formerly  Shearer  street^ 
and  east  of  the  B.,  C.  R.  A  N.  tracks."  From  this  admis- 
sion it  is  to  be  inferred,  in  defendant's  favor,  that  its  road 
was  laid  across  a  body  of  land  owned  by  Bertram  and 
others,  subsequently  conveyed  to  Hull.  The  validity  of 
its  claim  to  a  right  of  way  is  not  put  in  issue.  The  only 
controversy  is  as  to  whether  such  way  extends  fifty  feet 
east  of  the  center  of  the  main  track,  as  originally  located, 
or  but  thirty  feet,  to  the  fence. 
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The  defendant  insists  that,  from  the  paying  of  its 
track  atid  operation  of  the  road,  the  presumption  arises 
that  it  acquired  a  right  of  way  of  the  maximum  statutory 
width,  of  one  hundred  feet  It  cites  Drake  v.  Ry,^  63 
Iowa,  802,  but,  while  the  easement  was  there  presumed, 
its  width  is  not  mentioned  In  Campbell  v,  Ey.^  110  Ind 
490  (11  N.  K  Rep.  482),  the  father  of  the  plaintiflf  had 
permitted  defendant  to  lay  its  track  through  his  farm  in 
1868,  and  to  occupy  and  improve  the  right  of  way  until 
1881,  when  the  son  brought  action  for  {Kmsession ;  and  it 
was  held  that  as  the  company  had  entered  the  land  with 
the  license  and  consent  of  the  father,  under  whom  the 
plaintiff  claimed,  and  expended  its  money  on  the  faith  of 
such  license,  alright  of  way  was  acquired,  in  the  absence 
of  any  limitations  thereon,  to  the  full  statutory  width. 
But  the  right  to  any  way,  rather  than  that  of  a  particular 
breadth,  was  in  issue.  In  Pratherv,  Western  Union  Tel.  Co.^ 
89  Ind.  601,  the  railroad  was  constructed  across  plaintiff's 
farm,  and  he  neglected  to  claim  damages  within  the  stat- 
utory i>eriod.  The  telejjraph  company,  by  permission  of 
the  railroad  company,  and  on  condition  that  the  latter 
might  use  one  wire,  place^l  its  poles  twenty-nine  feet  from 
the  center  of  the  track;  and  the  court  held,  in  an  action 
against  it  for  trespass,  that,  in  the  absence  of  any  record 
evidence  of  the  width  of  the  right  of  way,  it  would  be  pre- 
sumed to  be  sixty  feet,  us  authorized  by  statute.  In  Jones 
V.  By.,  144  Pa.  629  (28  Atl.  Rep.  251),  the  track  appears 
to  have  been  constructed  in  the  street  within  thirty  feet  of 
plaintiff's  lot,  and  he  asked  damages.  The  court  heM 
that,  in  the  absence  of  proof  to  the  contrary,  the  company 
will  be  presumed  to  intend  to  appropriate  all  the  statute 
will  allow,  saying:  "The  lines  of  a  street  on  which  a  rail- 
road company  locates  the  center  line  of  its  road  and  lays 
its  tracks  are  not  necessarily,  nor  presumed  to  be,  the 
boundaries  of  its  right  of  way.  These  may  l>e  within,  be- 
yond, or  upon  the  lines  of  the  street^  but  in  either  case  it 
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is  the  duty  of  the  company  to  designate  them  by  some  ap- 
propriate and  decisive  act.  A  company  which  refuses, 
when  requested  by  the  lot  owner,  to  define  its  right  of  way 
by  marking  the  outside  lines,  may  be  expected,  when  its 
necessities  or  interests  require  it,  to  claim  an  appropria- 
tion of  the  full  width  of  sixty  feet,  and  to  invoke  the  pre- 
sumption already  mentioned  in  support  of  the  claim." 

It  is  clear  from  these  decisions  that  defendant's  pre- 
decessor must  be  presumed  to  have  acquired  a  right  of 
way  one  hundred  feet  wide,  in  establishing  the  road. 
That  was  prior  to  the  conveyance  by  Hull  to  the  wagon 
company.  The  tract  of  land  owned  by  him  was  servient 
to  the  easement  of  the  railroad  company,  and,  of  course, 
he  could  not  deprive  it  of  any  part  of  the  right  of  way  by 
sale  to  others.  But  a  railroad  company  is  not  bound  to 
acquire  a  right  of  way  of  any  particular  width,  nor  to  lay 
its  main  track  in  the  center  of  that  which  is  acquired. 
While  ordinarily  it  is  to  be  presumed  to  have  obtained  a 
way  of  the  maximum  width,  and  to  have  intended  to  have 
its  track  in  the  center,  this  is  merely  a  naked  assumption, 
casting  the  burden  of  proof  on  any  one  asserting  the  con- 
trary, and  may  be  overcome  by  evidence  rebutting  the 
inference.  As  to  width,  this  must  necessarily  be  so,  for 
ordinarily  a  small  portion  of  the  right  of  way  is  at  first 
made  use  of,  and  the  remainder  only  as  necessity  demands. 
Hence  actual  possession  of  the  portion  of  the  way  farthest 
from  the  track  is  seldom  taken  prior  to  the  construction 
of  fences.  But  this  very  fact  should  make  courts  cautious 
in  fixing  such  boundaries,  and  exact  satisfactory  proof  in 
order  to  defeat  the  assumption.  The  right  of  way  imme- 
diately nortli  of  this  is  but  sixty  feet  wide.  The  precise 
width  of  that  to  tlie  south  is  not  disclosed,  but  seems  to  be 
somewhat  less  than  one  hundred  feet.  This  fence  was 
placed  on  what  the  wagon  company  supposed  to  be  the 
boundary  line  in  1874,  within  three  years  of  the  laying  of 
the  track.     It  was  a  part  of  the   inclosure  of  its  entire 
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grounds.  It  was  such  a  structure  as  usually  marks  a  di- 
vision line,  and  of  its  location  and  the  occupancy  of  tlie 
disputed  strip  the  defendant  was  charged  with  notice. 
The  continuance  of  this  fence  and  the  occupancy  of  the 
land  up  to  it  for  more  than  twenty-five  years,  without  any 
objection  on  part  of  defendant,  we  think  suflScient  to  over- 
come the  presumption  that  the  railroad  had  acquired  an 
easement  in  a  strip  of  land  fifty  feet  wide  east  of  tho 
center  of  its  main  track,  and  leads  to  the  conclusion  that 
it  had  either  obtained  a  right  of  way  less  than  one  hun- 
dred feet  in  width,  or  else  that  the  greater  part  lies  west 
of  the  center  of  the  track.  In  Barlow  v.  Hy.j  29  Iowa, 
276,  and  Slocumh  v.  Ry.^  57  Iowa,  675,  the  extent  of  the 
right  of  way  was  fixed.  Here  the  disputed  land  had  been 
conveyed  by  Hull  to  the  wagon  company,  and  the  defend- 
ant necessarily  relies  solely  on  the  presumption  arising 
from  the  location  of  its  tracks.— Reversed. 


Drucilla  Dunning,  Appellee,  v.  E.  A-  BAJiY,  Garnishee, 
Appellant  at  Suit  of  Plaintiff,  v.  S.  0.  Baily  et  aLj 
Defendants. 

Oarnishment:    fraudulent  oonoealbcent  OF  property  :    bvidenob.       j2o  7291 

1  The  evidence  in  a  garnishment  proceeding  of  the  wife  as  hay-       1^^  ^96 
ing  in  her  possession  moneys  and  credits  belonging  to   the    • 
judgment  defendant,  her  hnsband,  considered,  and  held  to  show 

that  the  notes  in  the  hands  of  the  garnishee  were  the  property 
of  defendant  and  subject  to  garnishment. 

Same:     gifts.     Where  the  wife,   a  garnishee  nnder  a  judgment 

2  against  the  Imsband,  expressly  denied  in  a  former  suit  ever 
owning  any  notes  given  her  by  lier  sou,  and  there  was  evidence 
that  the  notes  were  the  property  of  the  husband,  the  wife  can- 
not defeat  the  garnishment  on  the  ground  that  the  transaction 
amounted  to  a  gift  from  defendaut  either  to  her  or  tlie  son ;  and 
tliis  is  especially  true  when  first  suggested  on  appeal. 

Garnishment:   property  of  husband  in  wife's  name:  instruction. 

<8     Where  the  wife  is  garnished  as  the  supposed  debtor  of  the 

husband,  an  instruction  that  if  the  garnishee  had  no  property 
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of  her  own,  and  property  which  originallj  helonged  to  her 
husband  and  in  hig  name  was  transferred  to  his  son  and  th&t 
snch  proix^iTtj,  or  a  note  given  therefor,  was  taken  in  the  name 
of  the  garnishee,  for  whioh  she  gave  no  consideration,  the 
same  was  liable  for  her  husband's  debts,  was]Moper. 

Fraud :    evtoenck  :     instruction.      Where  it  is  claimed  that  prop- 

4  erty  sought  to  be  reached  by  ganuahment  was  tiWDflfarred  by 
the  judgment  debtor  to  his  wife  in  fraud  of  creditors  and 
there  is  evidence  of  a  oonteyanoe  of  real  property  from  a  son  to 
the  wife  at  about  the  same  time,  an  instruction  permitting 
the  jury  to  consider  the  same  as  bearing  on  the  good '  faith  of 

the  transfer  to  the  wife  is  proper. 

< 

Exoneration  of  Garnishee.   Where  a  garnishee  after  notice  treala 

5  property  of  the  judgment  debtor  in  his  liands  as  his  own,  b» 
is  not  entitled  to  a  discharge  on  offering  to  deliver  the  prop- 
erty but  18  liable  to  a  judgment  for  the  value  of  the  property 
in  his  hands. 

Appeal  from  Jones  District  Court — Hon.  H.   M.    Remlby,. 

Jadge. 

Wbdnesday,  May  27,  1903. 

Garnishbient  proceedings  against  E.  A.  Bailey,  wh«> 
was  garnished  as  having  in  her  possession  moneys,  credits^ 
and  other  property  belonging  to  the  judgment  defendant^ 
S.  C.  Bailey,  her  husband.  On  trial  to  a  jury,  a  verdict 
was  returned  finding  that  E.  A.  Bailey  held  such  property, 
and  judgment  was  rendered  against  lier  for  the  amount  of 
plaintiff's  judgment  against  defendant  S.  0.  Bailey,  witli 
costs.     The  garnishee  appeals. — Appirmbd. 

F.  L.  Anderson  for  appellant 

Ellison  cfe  Ercanhrack  and  Voris  <&  -ffiaa*  for  appellee. 

Dkemek,  J. — At  the  time  the  garnishment  was  served 
plaintiff  held  a  judgment  against  S.  (J.  Bailey  for  some- 
thing more  than  $200  and  costs.  He  caused  execution  to 
issue  on  said  judgment,  and  E.  A.  Bailey,  the  wife  of  the 
judgment  defendant^   was    garnished    thereunder.      The- 
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garnishee  denied  having  or  holding  any  money,  credits,  or 
property  of  any  kind  belonging  to  the  judgment  defend- 
ant PlaintiflF  filed  a  pleading  controverting  this  answer, 
and  on  the  issue  thus  joined  the  matter  was  submitted  ta 
a  jury,  with  the  result  above  indicated* 

The  evidence  shows  that,  at  the  time  she  was  garn- 
ished, the  garnishee  held  a  note  for  the  sum  of  |1,076, 
executed  by  D.  S.  Bailey  and  Oora  Bailey  on  May  24, 
1901.  This  was  given  in  lieu  of  another  note  for  the  sum 
of  $1,200  executed  by  the  same  parties  on  May  24,  1899. 
Plaintiff  claims  that,  while  these  notes  were  made  pay- 
able to  K  A.  Bailey,  they  in  fact  belonged  to  her  husband, 
8.  C  Bailey,  and  the  case  was  submitted  to  the  jury  on 
this  issue.  The  garnishee  offered  no  evidence,  and  the 
case  was  submitted  on  that  produced  by  plaintiff. 

We  have  then  to  determine,  first,  whether  or  not  the* 
verdict  has  support  in  the  evidence.  Under  such  circum 
stances,  plaintiff  is  entitled  to  rely  not  only  on  the  direct 
evidence  in  his  favor,  but  on  all  reasonable  and  proper 
1.  gaknisr.  inferences  therefrom.  The  evidence  shows 
SieSrcSr***  that  the  garnishee  on  the  27th  day  of  Dec- 
Vn^^ty:^^  ember,  1900,  in  the  trial  of  an  action  in  the 
district  court  of  Linn  county  between  one 
Bolton  and  this  garnishee,  testified  that  she  had  no  money 
or  notes  of  any  kind,  and  that  she  owned  no  notes  given 
to  her  by  her  sons  (the  makers  of  the  $1,075  note  are  garn- 
ishee's sons);  that  all  her  money  was  invested  in  a  home« 
stead  in  the  town  of  Marion.  She  produced  on  this  trial 
the  $1,075  note,  in  response  to  a  subpoena,  and  this  note 
was  introduced  in  evidence.  At  the  same  time  she  ad- 
mitted that  this  note  was  given  her  in  lieu  of  one  for 
$1,200  or  $1,250  given  her  by  the  same  parties  on  May  24, 
1899.  It  also  appeared  that  S.  C.  Bailey  at  one  time  did 
some  business  with  the  Farmers'  &  Merchants'  Bank  of 
Marion.  It  further  appears  that  some  certificate?  of 
deposit  were  at  one  time  issued   by   this   bank   to   D.  8^ 
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Bailey,  son  of  S.  C.  and  E.  A.  Bailey,  for  money  deposited 
by  S.  0.  Bailey ;  that  these  certificates  were  on  May  28^ 
1899,  canceled,  and  new  ones  issued  for  the  same  amounts 
in  the  name  of  K  A.  Bailey.  On  May  24,  1899  (it  being 
the  date  of  the  original  note  to  E.  A.  Bailey),  these  cer- 
tificates of  deposit  which  had  been  issued  to  her  were 
returned.  They  were  indorsed,  **E.  A.  Bailey  and  D.  S. 
Bailey."  There  is  also  evidence  from  whicJi  a  jury  may 
have  found  that  the  deposit  was  made  in  the  bank  origin- 
ally by  S.C.  Bailey.  From  this  evidence  a  jury  may  well 
have  found  that  the  whole  transaction  was  a  cover  to  con- 
ceal S.  C.  Bailey's  property,  and  that  the  note  for  $1,075, 
as  well  as  the  other  notes,  belonged  to  him.  There  v/sls 
no  pretense  that  the  garnishee  ever  in  fact  deposited  any 
money  with  the  bank,  and  nothing  but  the  fact  that  the 
certificates  at  one  time  stood  in  the  name  of  D.  S.  Bailey 
to  indicate  that  he  ever  had  any  ownership  of  them.  But 
the  jury  was  warranted  in  finding  from  the  evidence  we 
have  recited,  and  especially  the  dates  of  the  various  tran- 
sactions, that  the  note  of  which  the  $1,075  one  is  a  renewal 
was  given  for  the  certificate  of  deposit,  which  at  one  time 
was  in  his  name,  and  was  by  him  transferred  to  his  , 
mother.  As  the  garnishee  held  the  original  note  in  her 
possession  when  the  garnishment  was  served,  ami  as  she 
produced  upon  the  trial  the  $1,076  one,  which  was  made 
payable  to  her,  there  was  sufficient  evidence,  we  think,  to 
justify  the  conclusion  that  the  notes  belonged  in  fact  to 
the  judgment  defendant,  and  were  subject  to  garnish- 
ment in  the  hands  of  E.  A.  Bailey. 

It  is  said  there  was  no  evidence  of  the  debtor's  insolv- 
ency, and  that  as  the  transaction  may  have  amounted  to  a 
j:ift  from  father  to  son,  or  from  husband  to  wife,  plaintiff 
could  not  recover  without  such  evidence.  If 
there  were  any  basis  in  fact  for  these  claims, 
the  point  would  be  well  taken,  but  there  is  not.  The 
iiarnishee  explicitly  denied  ever  owning  the  notes  or  the 


May  1903]  Dunning  v.   Baily.  7?^ 

certificates  of  deposit.  If  the  certificates  were  given  to 
the  son,  we  should  hardly  be  expected  to  see  him  making 
notes  to  his  mother  for  the  amount  thereof.  Moreover, 
this  question  does  not  seem  to  have  been  presented  to  the 
trial  court  It  is  raised  for  the  first  time  here,  and  for 
that  reason  alone  we  should  not  consider  it. 

Further,  it  is  argued  that  the  garnishee  is  not  shown 
to  have  had  possession  of  the  notes  or  the  certificates. 
There  was  enough  evidence  to  take  the  case  to  the  jury 
on  these  propositions. 

II.  Certain  instructions  are  complained  of.  The 
assignments  of  error  are  not  sufficient  to  present  the  ques- 
tions argued.  Fitch  v.  Traction  Co,^  116  Iowa,  716.  But 
3.  Garnish-  if  they  Were,  we  find  no  such  errors  as  the 
Jrtyofhus-     garnishee  complains  of.     The  two  principal 

band  ill  wife's  °  ''  «*/         xi.- 

name.  oues  Were  as  follows:       (4)  If  you   find  from 

the  evidence  that  the  defendant  did  not  have  any  property 
of  her  own,  and  that  property  which  was  originally  owned 
by  S.  0.  Bailey,  and  was  in  his  name,  was  transferred  to 
the  name  of  D.  S.  Bailey,  a  son  of  E.  A.  Bailey,  and  that 
said  money,  or  a  note  given  therefor,  was  taken  in  her 
name,  and  that  the  said  E.  A.  Bailey  gave  no  considera- 
tion for  said  transfer,  then,  as  between  the  plaintiff  and 
E.  A.  Bailey,  the  same  would  be,  in  law,  the  ])roperty  of 
S.  C.  Bailey,  and  would  be  liable  to  the  payment  of  his 
debts,  and  your  verdict  would  then  be  in  favor  of  the 
plaintiff.  (5)  Fraud  is  not  presumed,  but  must  be  shown 
by  the  evidence.  In  determining  whether  or  not  the  tran- 
sactions between  the  said  S.  0.  Bailey  and  D.  S.  Bailey 
and  the  defendant  E.  A.  Bailey  were  in  ,good  faith,  you 
may  consider  the  relations  between  the  parties,  and  you 
should  scan  the  transfer  of  property  between  husband  and 
wife  and  children  carefully,  when  the  rights  of  creditors 
are  concerned;  and  you  can  consider  whether  or  not  the 
defendant  explained  the  transaction,  as  to  their  good 
faith,  when  she  had  an  oppt»rtunit\*,  as  a  circumstance  ])ear* 
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ing  upon  the  question  of  good  faith. "  There  was  no  error, 
under  the  issuee,  in  either  of  them.  Corn  Exchange  Bank  v. 
ApplegcUe^  91  Iowa,  411;  Olenn  v.  Olenn^  17  Iowa,  49S. 
Evidence  as  to  a  transfer  of  real  property  from  the  son 
to  the  mother  was  received  without  objection.  1  he  court 
instructed  that  the  jury  might  consider  this  circumstance 

4.  pbaud:  eri-     ou  the  question   of  good   faith.      This   was 
fltrwodon.       eminently   proper,    'As  the  conveyance  wa^* 

made  about  the  same  time  as  the  other  transactions  ))e- 
tween  the  parties,  and  in  view  of  the  fact  that  no  objection 
was  offered  to  the  evidence,  and  ihe  further  fact  that  it 
seems,  in  a  measure,  at  least*,  to  be  connected  with  the 
transactions  relating  to  the  notes  and  the  certificates  of 
deposit,  there  was  no  error.  We  have  already  observed 
that  there  was  neither  pleading  nor  proof  of  an  advance- 
ment or  gift  from  parent  to  child,  or  from  husband  to 
wife;  henc^  there  was  no  necessity  for  instru^^tiug  as  to 
either  of  these  matters. 

III.  Oode,  section  3946,  provides,  in  substanoe,  that 
a  plaintiff  in  garnishment  may  have  a  judgment  against 
the  garnishee  for  tlie  delivery  to  the  sheriff  of  any  prop- 

5.  ExoKitaA.      erty  in  the  garnishee's  hand?  belonging  to  the 
a^ee.  ^^    defendant,  within  a  time  to  be  fijed  by  tlio 

court,  and  for  the  value  of  the  same  as  fixed  in  said  judg- 
ment, if  not  delivered  within  the  time  fixed,  unless  be- 
fore such  judgment  is  executed  the  garnishee  has  delivered 
to  the  sheriif  such  property.  Section  8944  provides  that 
a  garnishee  may,  at  any  time  after  answer,  exonerate 
him«elf  from  further  responsibility  by  placing  at  the 
sheriff's  disposal  the  property  of  the  defendant.  The  jury 
rendered  a  verdict  for  plaintiff  for  the  amount  of  his  judg- 
ment again^^t  6.  C.  Bailey.  Defendant  filed  a  motion  for 
a  new  trial,  and,  subject  thereto,  offered  to  deliver  to  the 
court  or  to  the  sheriff  the  $1,076  note,  atid  asked  to  be 
relieved  from  all  further  responsibility  as  garnishee.  The 
motion  was  overruled,  and  an  unconditional  judgment  was 
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rendered  against  the  garnishee  for  the  amount  of  the  ver- 
dict. This  is  complained  of,  and  the  statutes  to  which  wo 
have  referred  are  relied  upon  for  a  reversal  of  the  judg- 
naent,  or  a  modification  of  the  order.  But  for  the  fact 
that  the  garnishee,  after  notice  was  served  upon  her, 
undertook  to  deal  with  the  property  then  held  by  her  as 
her  own,  and  substituted  the  $1,075  note  for  the  one  ex- 
ecuted May  24,  1899,  we  should  be  inclined  to  agree  with 
counsel  in  some  of  their  contentions.  It  was  the  garn- 
ishee's duty  to  hold  the  property  in  the  condition  it  was  in 
when  she  was  garnished.  Having  failed  to  do  so,  she  was 
guilty  of  a  conversion  thereof,  and  judgment  against  her 
for  the  amount  of  plaintitl's  claim  was  correct.  By.  Co.  v. 
Hall,  37  Iowa,  620;  Thayer  v.  Partridge,  47  Vt.  423; 
Citizen^''  Bank  v.  Fiiel  Co.^  89  Iowa,  618.  Through  the 
conversion  of  the  property,  the  garnishee  became  liable  t^> 
plaintiff,  and  there  was  no  error  in  the  judgment.  Liddle 
V.  Allen,  90  Iowa,  7-iH.  The  garnishee  did  not  offer  k»  sur- 
render  the  property  which  was  in  her  possession  at  the 
time  of  the  garnishment.  This  she  could  not  do,  because 
she  had  converted  it. 

There  is  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed. 


Phbbb  Lttcas,  Appellee,  v.   James  White,   Appellants       ido  785 


Dower:  LDOTATioif  of  action.  Tlie  statate  of  limitations  does  not 
commence  to  nun  against  a  ^nrife's  right  of  dower  until  the 
death  of  the  husband. 


1120    735 
Ifl30  509| 


190  735 
I«7  171 
|l«7      172| 

7a 


Appeal  from  Muscatine  District  Court — Hon.  J.  W,  Boi,-     ij7    in 
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Jayne  cfe  Uoifman  for  appellant* 
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Weaver,  J. — Plaintiff  married  Edward  W.  Lucas,  in 
December,  1852,  and  said  marriage  relation  continued 
until  the  death  of  the  husband  in  the  year  1900.  In  the 
year  185.S  Edward  W.  Lucas  and  Qilman  Folsom  together 
obtained  title  from  the  United  States  to  the  northwest  quar- 
ter of  the  southeast  quarter  and  the  south  one  acie  of  the 
southeast  quarter  of  the  southwest  quarter  of  section  18, 
township  78  north,  of  range  3  vvt*st,  in  Muscatine  county, 
each  of  the  said  parties  being  vested  with  an  undivided 
half  in  said  lands.  The  plaintiff  never  conveyed  away  or 
joined  in  any  deed  relinquishing  her  inchoate  rijjht  in  *aid 
property,  and  upon  the  death  of  her  husband  brought  this 
action  to  have  admeasured  and  rfet  apart  to  her,  as  the 
widow  of  the  said  Edward  W.  Lucas,  the  one-third  in  value 
of  the  one-half  of  said  lands.  The  defendant  resists  her 
claim,  .lenying  her  right  to  the  relief  sought,  and  allege? 
title  in  himself  by  deed  made  by  one  Null  to  Hezekiah  Pray 
in  the  year  1856,  and  from  Pray  through  several  interme- 
diate grantees  to  himself.  He  further  alleges  continuous, 
adverse  possiession  in  himself  and  his  said  grantors  durin<i 
all  said  period  from  1865  to  the  present  time,  and  that  plain- 
tiff's right  of  action  is  barred  by  the  ?»tatute  of  limitations. 
This  issue  of  the  statute  of  limitations,  which  was  deter- 
mined by  the  trial  court  upon  demurrer  adversely  to  the 
defendant,  i?  the  only  question  presented  in  ar$2:umeDt. 

The  statute  provides,  in  eSPect,  that  the  time  limita- 
tion upon  the  right  of  action  begins  tK>  run  from  the  time 
when  the  "cause"  thereof  accrues.  Code,  section  3447. 
If,  then,  plaintiff's  cause  of  action-  accrued  to  her  when 
the  alleged  adverse  possession  was  initiated  in  the  year 
185'),  her  action  is  manifestly  barred;  but-,  if  the  cause 
accrued  only  upon  the  death  of  her  husband  U\  the  year 
1900,  it  is  equally  manifest  that  the  bar  haa  not  arisen  and 
the  judgment  of  the  district  court  is  right.  The  action  is 
brought,  as  we  have  seen,  to  enforce  a  ri*^ht  which  could 
mature  only  upon  the  death  of  the  husband.     During  his 
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lifetime  the  right  was  inchoate  only,  and  would  die  with 
the  wife,  if  she  did  not  outlive  him.  In  the  very  nature 
of  things,  thqre  could  be  no  admeasurement  of  common- 
law  dower  or  statutory  distributive  share  in  the  husband's 
estate  during  his  lifetime,  and,  such  being  the  case,  it 
appears  clear  that  the  statute  has  not  run  against  plain- 
tiff's demand.  It  is  urged,  h<-»wever,  that  the  courts 
recognize  the  inchoate  right  of  the  wife  in  her  husband's 
lands  as  having  the  elements  of  property,  and  actions  have 
been  upheld  for  it«  protection,  even  in  the  lifetime  of  tJie 
husband.  From  this  premise  the  conclusion  is  drawn  that^ 
as  plaintiff  sought  no  such  remed\  or  prute»-tion  during 
tlie  long  pf^riod  between  the  years  1855  and  1900,  she  is 
barred  from  now  asserting  her  <daim.  We  think  that  it 
will  be  diflScult  to  find  any  well-considered  decision  sup- 
porting this  contention.  The  oaseK  cited — Baziek  v, 
Busick^  44  Iowa,  259,  and  Madigan  t?.  Walsh^  22  W  is.  501, 
and  others  of  that  class — do  not  go  to  the  extent  claimed 
for  them. 

The  utmost  of  these  holdings  is  that  where,  by  some 
fraud  or  mistake,  the  title  of  the  husband  has  been  so  di- 
vested a**  to  apparently  divest  the  wife'^  interest  also,  she 
may  maintain  an  actipn,  not  to  recover  the  property  or  to 
set  apart  any  share  therein,  but  to  remove  the  <doud  upon 
her  inchoate  right.  For  example,  in  the  Buzick  Case  the 
hnsband,  ip  collusion  with  his  son,  permitted  tlie  latter 
to  obtain  a  sheriff's  deed  to  the  former's  property  in  order 
to  defraud  the  wife,  while  in  the  Madigan  Case  the  wife 
had  been  induced  by  fraud  to  exe/ute  a  deed  relinquish- 
ing her  rightv  It  may  well  be  that  where,  by  fraud  or 
mistake,  the  wife's  inchoate  iTitef*»st  has  been  apparently 
'  extinguished  or  released,  if  she  permits  the  record  t/)  re- 
main in  that  condition  without  some  action  to  cure  it,  the 
statute  of  limitatiDns  will  run  against  her  even  in  the 
husband's  lifetime;  but  this  we  are  not  now  required  to 

Vol.  120  Iowa.— 47. 
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decide.  It  is  an  altogether  different  proposition  to  say 
that  when,  by  the  misfortune,  neglect,  or  thriftlessness  of 
t>he  husband,  a  third  party  succeeds  in  acquiring  title  by 
adverse  i>08Pession  against  him,  tl]e  loss  of  the  husband^s 
ownership  works  an  extinguishment  of  the  wife's  contin- 
gent interest  The  <mly  case  in  which  we  have  touched 
dire.-tly  upon  this  questi^r.  is  Jlurleman  v.  Hazlett,  65 
Iowa,  256.  Id  that  controversy,  a  wife,  being  the  owner 
•of  land,  conveyed  it  by  deed  in  which  the  husband  did 
not  join.  After  more  tliar*  teu  yearj?  the  purchaser 
brought  action  to  quiet  his  title  against  the  husband  (who 
was  still  living),  alleging  adverse  x>08sesssion  as  the  ground 
for  relief,  and  we  held  in  clear  and  explicit  language  that 
the  husband's  right  "cannot  be  so  barred."  The  principle 
there  recognized  seems  equally  applicable  to  the  present 
appeal.  Such,  indeed^  is  the  almost  universal  holding  of 
the  courts  of  other  states.  The  decisions  very  generally 
are  to  the  effect  that,  as  the  wife's  right  in  her  husband's 
land  during  Mb  lifetime  is  contingeT^t  upon  her  survivor- 
ship, aud  give?  her  no  right  of  disposition,  entry,  or  pos- 
session, independent  of  her  husband,  the  statute  of 
limitations  does  not  begin  to  run  against  her  until  her 
interest  has  become  mature  by  his  death,  even  though  a 
title  by  adverse  possession  has  fully  ripened  as  against  him 
before  his  decease.  Directly  in  point  are  Steele  v.  Qellatly 
41  111.  39;  laylor  v.  Lawrence,  348  Dl.,  888  (86  N.  E.  Rep. 
74);    Willi a7n8  v.  WilUams,  89  Ky.  381  (12  S.  W.  Rep.  760 

6  L.  K.  A.  687);  Miller  v.  Pence,  131  111.  122  (23  N.  K  Rep. 
1030);  Wright  v.  Tich&nor,  104  Ind.  185  (3  N.  E.  Rep.  858); 
Thompson  v.  McCorkle,  186  Ind.  484  (84  N.  E.  Rep.  818, 

86  N.  E.  Rep.  211,  4.^  Am.  St.   Rep.  334);  Smith  v.  Myers, 

7  Ky.  Law  Rep.  443;  Durham  v.  Angier,  20  Me.  242;  Moore 
V.  troat,  8N.  H.  126;  SmMh  v.  Wehrle,  41  W.  Va.  270 
(23  S.  E.  Rep.  712);  Hart  t\  McCollum,  28  Qa.  478;  2 
Sir ibner  on  Dower,  579;  1  Washburn  Real I'roperty (1862) 
i2lS,  250.     When   right  of  dower  once  attaches,  the  hus- 
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band  cannot  defeat  it  by  any  act  or  admission  on  his  part; 
and  neither  his  laches,  default,  covin,  nor  crime  will  be  per- 
mitted  to  prejudice  her  right     Williams  v.  Cauriney^  77 
Mo.  588;  Grady  v.  McCorkU,  57  Ma  172  (17  Am.  Rep.  676). 
Ordinarily,  the  wife  cannot  relinquish  her  dower  right 
in  the  husband's  lifetime,  except  in  the  manner  provided 
by  statute.     Mason  v.  Mason^  140  Mass.  68  (8  N.  £.  fiep. 
19).     Dower  has  long  been  accorded  the  careful  guardian- 
ship of  the  courts.    Lord  Coke  is  quoted  as  saying,  "There 
are  three  things  highly  favored  in  law — life,  liberty,  and 
'  <lower,"  and  McEean,  0.   J.,  in  Kennedy  v.    Nedrow^   1 
DalL  415  (1  L.  Ed.  202)  says  of  it,  "It  is  favored  in  a  higli 
<legree  by  law,  and,  next  to  life  and  liberty,  held  sacred.'' 
The  only  f*ases  coming  under  our  observance  tending  to 
support  the  appellant's  theory  are   Winters  v.   DeTurk^ 
138  Pa.  359  (19  Ati.  Rep.  854,  7  L.  R  A.   658),  and  Keys 
^\  Keys^  58  Tenn.  425.     In  the  former  it  seems  to  be   held 
by  way  of  dictum  that  adverse  possession  by  a  disseisor, 
which  ripens  into  a  title  against  the  husband  in  his  life- 
time, will  bar  a  claim  of  dower  by  the  wife;  while  in  the 
latter  case  the  doctrine  contended  for  by  appellant  is  fully 
sustained.      The  clear  weight  of  authority,  however,  is 
with  the  appellee.     We  are  cited  to  numerous  cases  hold- 
ing that  adverse  possession  for  the  requisite  period  ripens 
into  an  indefeasible  title.    The  conclusion  we  have  reached 
is  not  a  departure  from  that  rule.     Our  decision  is  based 
upon  the  proposition  that  there  was  no  adverse  possession  . 
by  defendant  and  his  grantors  as  against  the  plaintiff's 
demand  until  after  her  husband's  death.     This  involves  a 
consideration  of  the  nature  of  adverse  possession.      It  has 
been  defined  as  possession  by  one  person  which  is  incon- 
sistent with  possession  or  right  of  possession  by  another. 
Sheaffer  «.  Eakman^  56  Pa.  144;  Morse  v.  Seibold^  147  111. 
818  (85  N.   E.   Rep.   369).     In  theory  it  is  a   possession 
founded  in  trespass  or  disseisin;  an   ouster  of  the   true 
owner,  and  the  continued  exclusion  of  such  owner  for  the 
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period  of  tlie  statute  of  limitations.  Olewine  v.  Messmore^ 
128  Pa.  484  (18  AtL  Rep.  495);  Bryan  v.  Atwater,  5  Day, 
181  (1^  Am.  Dec.  186);  Davis  v.  Bowmar^  55  Miss.  671. 
Adverse  possession  cannot  arise  until  there  is  some  one  to 
dispute  the  right  claimed.  Marble  v.  Price^  54  Mich.  466 
(20  N.  W.  Rep.  581). 

But  in  the  case  before  us  there  was  neither  title  nor 
possession  nor  right  of  possession  in  the  plaintiflf  during 
her  husband's  lifetime,  and  defendant's  possession,  not 
being  inconsistent  with  her  inchoate  right,  cannot  be  said 
to  have  been  in  hostility  to  it,  and  was,  therefore,  not 
adverse.  Her  interest  in  the  land  was  continjEcent  only; 
a  mere  possibility,  dependent  entirely  upon  her  survivor- 
ship. As  to  her,  there  was  never  any  actual  or  construc- 
tive ouster.  As  she  was  never  seised  of  the  title,  or  any 
part  thereof,  until  the  husband's  death,  there  was  no 
disseisin  in  fact  or  in  law.  She  had  no  claim  upon  the 
rents  or  profits,  and  was  not  chargeable  with  taxes  or  re- 
pairs. She  could  not  maintain  action  of  trespass  against 
the  persons  in  possession.  There  was  no  apparent  release 
or  judicial  sale  requiring  action  by  her  to  remove  a  cloud 
so  created  upon  her  right.  If  defendant  and  his  grantors 
had  obtained  their  title  through  a  deed  from  the  husband 
in  which  the  wife  did  not  join,  pro])ably  no  one  would 
contend  that  such  conveyance  and  possession  under  it,  no 
matter  how  long  continued  prior  to  the  husband's  death, 
would  bar  the  wife's  right  of  dower  if  she  outlived  him. 
Upon  what  principle  shall  we  say,  in  the  absence  of  statute 
to  such  effect,  that  a  title  obtained  in  hostility  to  the  hus- 
band shall  be  more  effective  to  eliminate  the  rights  of  the 
wife  than  a  voluntary  conveyance  by  him.  If  we  do  so 
decide,  then  we  hold,  in  effect,  that  a  wrongdoer  may 
demand  greater  favor  at  the  hands  of  the  court  than  one 
who  keeps  strictly  within  the  limits  of  h's  legal  rights;  for 
the  grantee  in  the  deed  takes  and  holds  possession  as  the 
true  owner,  while,  as  we  have  seen,  adverse  possession  is 
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founded  upon  the  idea  of  a  protracted  ouster  or  disseisin 
of  the  true  owner.  In  the  absence  of  a  statute  to  that 
effect,  a  sale  upon  judicial  proceedings  against  the  hus-' 
band  does  not  extinguish  the  dower  right  of  the  wife,  and 
she  may  enforce  it  against  the  purchaser  at  such  sale  if 
she  survive  the  husband.  Pense  v.  Hi^on^  8  Iowa,  402. 
In  some  states  it  is  held  that  a  tax  sale  will  not  operate  to 
extinguish  dower.  Thompson  v.  McCorkle^  186  Ind.  484 
(34  N.  E.  Rep.  818,  86  N.  E.  Rep.  211,  48  Am.  St.  ,Rep. 
884);  Shell  v.  Duncan,  81  8.  0.  547  (10  &  K  Rep.  880,  6 
L.  K  A.  821).  But  in  this  state  a  tax  title  is  considered, 
not  as  being  derivative  from  the  delinquent  taxpayer,  but 
as  a  new  and  independent  title,  granted  by  the  sovereign  ■ 
power  of  the  state,  and  as  extinguishing  all  claims  based 
upon  the  old  title.  Bull  v.  Gilbert,  79  Iowa,  547;  Bellows 
V.  Litchfield^  88  Iowa,  86. 

Much  of  the  seeming  difficulty  in  this  class  of  cases  is 
obviated  by  remembering  that  the  widow's  right  of  dower  is 
not  like  that  of  an  heir  derived  by  descent  from  the  hus- 
band, nor  does  it  di^te  from  his  death.  The  right  becomes 
complete  in  her  the  instant  there  is  a  concurrence  of  Seisin 
in  the  husband  and  marriage  relation  between  the  parties. 
It  is  not  called  into  existence  by  the  grant  or  grace  or 
favor  of  the  husband,  and  the  wife  holds  it  wholly  inde- 
pendent of  him.  It  is  said  in  Park  on  Dower,  page  287, 
to  be  '*a  right  attaching  by  implication  of  law^  which, 
although  it  may  never  be  called  into  effect  (as  when  the 
wife  dies  in  the  lifetime  of  the  husband),  yet  from  tlie 
moment  the  fact  of  marriage  and  of  seisin  have  concurred^ 
it  is  so  iixed  upon  the  land  as  to  become  a  title  paramount 
to  that  of  any  person  claiming  under  the  husband  by  any 
subsequent  act.  After  this  right  has  once  attached,  it  is 
held  by  the  wife  entirely  independent  of  her  husband,  and 
it  cannot  be  affected  by  any  act  or  omission  on  his  part." 
Cunningham  v.  Shannon,  4  Rich.  Eq.  140;  Tihbetts  v. 
Zan^ley^  12  S.   0.    465.      And,    while  her  right   becomes 


742  LuoAs  V.  White.  [120  Iowa 

effective  odIv  upon  the  husband's  death  in  her  lifetimeiher 
dower  attaches  to  the  iand  not  from  the  date  of  his  decease^ 
but  from  the  date  when  her  inchoate  right  had  its  origin. 
Counsel  argues  that  this  conclusion  renders  possible 
the  existence  of  two  or  more  dower  estates  in  the  same 
land  because  in  the  time  between  the  years  1868  and  1900 
several  different  persons  may    each    have    successively 
acquired  an  independent  title  to  the  land  by  adverse  pos- 
session, and,  if  all  die  leaving  widows,  each  relict,  under 
the  doctrine  here  approved,  may  be  dowable  in  the  same- 
premises.     But  the  spectacle  of  two  dowers  in  the  same 
estate  is  by  no  means  unknown.     McLeery  v.  McLeery^  65 
Me.  178  (20  Am.    Rep.    683).      Such   complications  may 
easily  exist  even  without  the  intervention  of  adverse  pos- 
session or  the  statute  of  limitations.     Instead  of  counsel's 
illustration  of  five  successive  owners  by  adverse  posses- 
sion, let  us  assume  five  successive  owners  by  dee  i  of  the 
same  land  in  five  successive  days,  each  of  the  owners  being 
a  married  man,  whose  wife  does  not  join  in  the  convey^ 
ance.     If  then  on  the  sixth  day  these  five  men  perish  in 
some  calamitous  accident,  each  of  the  five  widows   will 
have  an  undoubted  right  to  dower  in  the  land  which  has 
been  the  subject  of  the  transfers  of  title.      This  does  not 
cast  upon  the  court,  as  the  counsel   seems  to   think,  the 
problem  of  finding  *Tive  thirds"  in  a  single  item  of  prop- 
erty, for  each  of  the  subsequent  grantees  took  the   title 
subject  to  the  unreleased  incboat*e  dower  rights  alrea«ly 
existing  in  the  land;  and  the  right  of  his  widow  to  dower 
is  not  to  the  one-third  of  the  whole,  but  to  the  one-third 
of  whatever  remains  after  setting  off  the  share  or  shares 
of  those  who  are  prior  in  order  of  time. 

The  question  whether  the  plaintiff's  dower  is  to  be 
measured  and  governed  by  the  law  as  it  existed  in  1855  or 
by  the  present  statute,  and  of  the  rights  of  the  parties  in 
respect  to  improvements  on  the  land,  is  not  presented  by 
the  record,  and  need  not  be  considered. 

The  judgment  of  the  district  court  is  affirmbb. 
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Ohakles  Curd,  Appellee,  v.   H.    L.   Wibser,  Executor  of 
the  Will  of  Anna  P,  Ourd,  Appellant, 

Estates  of  Decedents :     claim  against  bstatb  :     bvidenoe.     In  sb 

1  action  to  establish  a  note  against  the  estate  of  decedent,  there 
was  evidence  tending  to  show  that  the  note  was  written  on  a 
single  sheet  of  paper,  that  it  was  executed  by  deceased,  the 
mother  of  plaintiff  and  her  husband,  and  delivered  to  a  third 
jierson  for  plaintiff's  use,  but  afterwards,  on  plaintiff's  order, 
was  delivered  to  his  father,  and  while  in  his  possession  the 
signatures  were  severed  from  tlie  body  of  the  note,  the  several 
I>arts  being  left  in  the  desk  where  the  same  was  kept.  Held 
sufficient  to  support  a  verdict  for  plaintiff. 

Communications  With     Deceased:        ryidencb:       admissibiuty. 

2  In  an  action  to  establisli  a  note  as  a  claim  against  an  estate, 
evidence  by  a  joint  maker  that  deceased  signed  the  note  is 
inadmissible,  under  Code,  section  4604,  though  when  stricken 
out  is  harmless,  but  evideuce  that  the  payee  ordered  delivery 
of  the  note  to  the  surviving  joint  maker  and  that  it  was  after- 
wards in  his  possession  is  admissible. 

Evidence:  ADMissiBiLrrY.  In  defense  to  an  action  t^  establish  a 
.  3  note  as  a  claim  against  an  estate,  the  executor  testified  tliat 
when  the  note  was  presented  claimant  stated  tliat  he  Imd  iht- 
sonal  proj^rty  belonging  to  deceased  which  he  would  turn 
over  if  the  note  was  allowed,  if  not  he  should  keep  it,  was 
properly  stricken  out  as  tending  to  inject  a  new  issue. 
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Appeal  from  Audnbon  JJf\strirt  (^onrt. 
XKLL,  Judge. 


Hon.  a.  B.  Thob- 


TiiLKSDAY,  May  28,   \m:^. 

Pbtition  for  allowance  of  claim  against  the  estate  of 
tlie  testatrix.  Trial  to  jury.  Verdict  for  plaintiff",  and 
defendant  appeals. — Affirmed. 

Qeorge  F.  Knapp^  S.  G.  Van  Auken  and  Cossan  <6 
Iio88  for  appellant. 

t/.  M.  Graham^  W.  t\  Elliott  and  W.  R.  Copeland  foi 
appellee. 
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Weaveb,  J. — Annie  P.  Curd  died  without  issue,  leav- 
ing  her  husband,  M.  L.  Curd,  surviving.  The  appellee  is 
a  son  of  M.  L.  Curd  by  a  former  marriage.  The  claim  is 
based  upon  a  writing  alleged  to  have  been  made  in  the 
following  words:  "Exira,  Iowa,  Sept.  14, 1895.  Upon  the 
death  of  Annie  P.  Curd  and  M.  I*  Curd  the  makers  hereof, 
we,  or  either  of  up,  promise  to  pay  te  Charles  Curd  the 
sum  of  twelve  hundred  ($1,200)  dollars,  without  interest. 
If  transferred  before  maturity  this  note  is  void.  Annie 
P.  Curd.  M.  L.  Curd."  The  body  of  the  writing  intro- 
duced in  evidence  is  found  upon  one  piece  of  pax>er,  and 
the  signature  upon  another,  but  plaintiff  contends  these 
pieces  were  originally  joined  in  a  tingle  sheet;  that  the 
signatures  were  subscribed  to  the  note,  but  have  since  thai 
time  been  severed  by  the  unavthorized  act  of  some  x>erson 
unknorwn.  The  defendant  denies  that  such  a  note  was  ever 
executed  or  existed,  denies  that  the  name  Annie  P,  Curd 
there  appearing  is  the  genuine  signature  of  the  deceased, 
and  alleges  that,  if  such  note  ever  existed,  it  has  been 
fully  paid  and  discharged. 

I.  Appellant's  first  proposition  is  that  the  evidence 
is  insufficient  to  justify  a  finding  for  the  plaintiff.  With- 
out attempting  t.o  set  out  the  testimony  of  the  witnesses, 
I.  ci^AiurngtAnst  it  must  be  admitted  that  there  is  much  in  the 
dence*  rocord  t«i  raise  grave  doubt  in  the  mind  of  Uie 

average  reader  concerning  the  good  faith  and  validity  of 
the  claim.  As  is  too  often  the  case  in  family  controversies 
over  the  estates  of  the  dead,  there  is  manifest  a  bitterness 
of  feeling  among  the  parties,  which,  to  say  the  lea^<,  is 
not  conducive  to  a  candid  and  unbiased  disclosure  of  all 
the  t^cts.  Under  such  circumstances  it  is  rarely  possible 
to  reach  a  conclusion  which  is  altogether  satisfactory,  and 
the  verdict  of  twelve  disinterested  jurors  upon  the  facts 
in  question  is  to  be  given  peculiar  weight  They  have  the 
witnesses  before  them,  and  can  observe  the  symptoms  of 
partisanslup,  vindictivenes?,  and  evasion,  as  well  as  evi- 
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dences,  if  any^  of  frankness  and  fairness,  and  can  estimate 
the  weight  and  value  of  their  testimony  more  correctly 
than  is  possible  from  a  mere  reading  of  the  printed  report. 
There  is  evidence  here  from  which,  if  credited  by  the 
jury,  it  might  be  found  that  these  two  pieces  of  paper 
were  originally  one  sheet,  the  signatures  being  subscribed 
thereon  to  the  written  promise  to  pay;  that  said  note  was 
-signed  by  the  testatrix  in  her  lifetime,  and  delivery  made 
by  placing  the  same  in  the  hands  of  a  third  person  for 
plaintiff's  use;  that  thereafter,  on  plaintiff's  order,  said 
note  was  delivered  to  M,  L.  Curd,  to  be  held  for  the  plain- 
tiff, a  d  while  in  his  possession,  or  in  the  house  occupied 
by  him  and  the  t.estatrix^  the  signatures  were  cut  from  the 
body  of  the  note  by  some  person  unknown,  the  several 
parts  being  left  in  a  desk  or  stand  where  the  instrument 
had  l)een  kept.  Except  the  fact  of  the  mutilation  of  the 
oote  and  its  possession  by  M.  L.  Ourd,  who  was  a  joint 
maker,  there  was  no  evidence  that  it  had  been  paid.  In 
-view  of  tins  evidence,  it  cannot  be  said  that  the  verdict  is 
without  suiReient  support  in  the  record. 

IL  The  plaintiff,  Charles  Curd,  and  his  father,  M. 
L.  Curd,  testified  as  witnesses  upon  the  trial  in  the  dis- 
trict court.  Objection  was  duly  made  to  the  competency 
a.  coMMBNicA-  of  these  witnesses  under  the  statute  (Code, 
dwjased:  sectiou  4o04)  as  being  interested  parties.  The 
admissibility,  father  was  permitted  to  t-estify  that  he  re- 
membered giving  the  note,  and  added  that  Mrs.  Curd 
tiigned  it  This  was  manifest  error,  but  immediately  after 
the  answer  was  made  the  court  ordered  it  stricken  out, 
4ukI  we  are  inclined  to  the  view  that  this  order  must  be 
held  to  hav.^  removed  any  prejudice  which  might  other- 
wise be  presumed  to  have  resulted  from  the  ruling. 
-Charles  Curd  further  testified  to  having  given  his  father 
an  order  to  obtain  the  note  from  the  party  having  it  in 
keeping;  and  further  stated  that  be  afterward  saw  it  in 
Jiis  father's  possession.     The  father  also  gave  testimony  of 
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the  same  nature.  Under  the  interpretation  which  the 
court  has  placed  upon  the  statute,  the  admission  of  this 
testimony  was  not  erroneous.  Gable  v.  Hainer^  83  Iowa, 
457;  Dyaart  v.  Furrow^  90  Iowa,  59;  McElhenney  v.  Hen- 
dricJcs^  82  Iowa,  657;  Walkley  v.  C^far*^,  107  Iowa,  451. 
The  writer  is  inclined  to  the  view  that  our  decisions  have 
«;one  to  the  extreme  limit  of  liberality  in  this  respect,  but 
the  rule  of  the  cited  cases  has  been  so  long  and  so  fre- 
(juently  followed  it  must  be  regarded  the  settled  policy  of 
our  law  until  changed  by  legislative  enactment.  The 
question  has  been  so  often  reviewed  by  the  court,  and  the 
L' round  covered  by  the  arguments  of  counsel  so  often  ex- 
amined and  re-examined,  it  would  be  unprofitable  to 
renew  the  discussion  at  this  time.  It  is  sufficient  to  say 
that,  in  our  view,  the  matters  to  which  these  witnesses 
testified  do  not  constitute  "personal  transactions"  or 
* 'personal  communications"  within  the  meaning  of  the 
statute,  as  we  have  construed  it. 

111.  The  executor  was  offered  as  a  witness  for  the 
defense,  and  testified  that  plaintiff  presented  the  note  to 
him  for  allowance,  and  at  the  same  time  said  that,  if  the 
3  KviDENCB  ^laim  should  be  allowed,  he  had  in  his  pos- 
admissibiuty.  session  a  large  amount  of  personal  property 
which  would  be  turned  over  as  belonging  to  the  estate  of 
Mrs.  Curd;  but  that,  if  allowance  was  refused,  ho  should 
keep  the  property  as  his  own.  This  testimony  was  stricken 
out  as  immatierial,  and  error  is  assigned  upon  the  ruling. 
While,  perhaps,  there  would  have  been  no  error  in  per- 
mitting the  answers  to  stand,  the  matter  stated  had  no 
such  direct  relation  to  or  bearing  upon  the  issues  being 
tried  that  its  exclusion  can  be  held  prejudicial.  It  had  a 
distinct  tendency  to  open  a  coUatieral  issue  concerning  the 
ownership  of  the  personal  property  referred  to,  and  might 
have  proved  confusing  and  misleading  to  the  jury.  Other 
rulings  of  the  triat  court  to  which  objections  are  made 
appear  to  be  in  harmony  with  the  law  as  stated  in  this 
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opinion.     No  question  is  raised  whether  the  note  is  in  fact 
due  according  to  its  terms,  or  as  to  the  amount  of  the- 
allowance  if  the  obligation  be  found  valid. 
The  judgment  below  is  affikmed. 


Isaac  Battles  v.  Robert  Roberts,  Appellants. 

Drainage  Ditch:     mbw issue  on  appeal.     Where  the  issue   on  the 
trial  was  the  right  to  maintain  a  ditch  for  drainage  purposes, 
a  new  issue  inyolviug  the  right  to  maintain  an  embankments; 
which  in  high  water  kept  it  from  flowing  in  another  direction, 
cannot  be  considered  on  appeal. 

Appeal  from  Polk  District  Court. — Hon.  0.  P.  Holmes,. 

Judge. 

Friday,  May  29,  190& 

Plaintiff  asked  that  defendant  be  enjoined  from 
causing  surface  water  to  flow  over  hia  land  upon  plaintiff's 
land  otherwise  than  in  accordance  with  the  natural  drain- 
age, an<l  defendant  by  cross-petition  asked  similar  relief 
as  against  plaintiff.  The  trial  court  granted  the  relief 
asked  by  plaintiflF,  and  refused  relief  to  defetulaiit  on  his 
cross- petition.     Defendant  appeals. — AMrmed. 

JV.  T.  Ouernsey  Tor  appellant. 

W.  O.  iSwearingen  and  Bowen^  Brockett  cfe  Alberson- 
for  appellee. 

MoClain,  J. — Plaintiff  in  his  original  i)etition  and 
amendments  thereto  makes  it  appear  that  hi?  is  the  owner 
of  eighty  acres  of  land  abutting  on  the  west  line  of  Jasper 
L'ounty,  and  that  defendant  is  the  owner  of  a  quarter  sec- 
tion of  land  across  the  county  line  in  Polk  county,  the  two 
tracks  being  separated  by  a  highway  on  the  county  line; 
and  the  relief  asked  is  that  defendant  be  enjoined  from 
diverting  the  course  of  the  surface  water  which  had  for 
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many  years  flowed  from  the  south  along  thft  course  of  a 
ditch  northward  through  defendant's  land,  and  been  dis- 
charged eastward  across  the  highway  upon  plaintiff's  land 
near  the  north  end  thereof,  and  causing  it  to  l)edis<*.harged 
by  means  of  a  ditch  along  the  south  line  of  defendant's 
premises,  across  the  highway  and  upon  plaintiff's  land, 
^  and  at  the  south  end  of  such  land,  Sul^eequently  it  was 
made  to  appear  by  the  defendant  in  his  itoss- petition  that 
plaintiff  was  the  owner  also  of  an  eighty  acre  tract  in  Polk 
county,  lying  along  the  county  lin-^^,  s(»uth  of  and  adjoining 
the  defendant's  land,  and  defendant  asked  relief  with 
reference  to  the  discharge  of  water  from  plaintiff's  Polk 
county  tract  northward  upon  defendant's  tract. 

It  appears  that  prior  to  the  acquisition  of  these  tracts 
by  the  respective  owners  a  ditch  had  been  constructed 
running  northward  from  about  the  cmiter  of  plaintiff's 
Polk  county  tract  and  through  defendant's  land,  and  the 
cross-action  of  defendant  against  plaintiff  was  based  on 
the  claim  that  this  ditch  threw  upon  defendant's  land 
water  which  otherwise  would  have  flowed  orerthe  surface 
jn  a.  northeasterly  direction  from  plaintiff's  Polk  county 
tract  to  the  south  end  of  his  Jasper  county  tracts  But,  as 
t.he  court  found  against  defendant  on  his  cross- petition,  it 
must  be  assumed,  as  it  is  assumed  by  counsel  on  each  side, 
that  this  result  was  in  consequence  of  a  determination  by 
the  -Niurt  that  the  plaintiff  had  the  right  to  maintain  the 
diti'.h  -.arrying  the  water  from  his  Polk  county  tract  in  a 
northern  direction,  and  discharging  it  through  a  continua- 
tion of  said  ditch  on  defendant's  land.  The  counsel  for 
appellant,  whp,  by  the  way,  did  not  represent  him  on 
the  trial  in  the  lower  court,  now  concedes  the  correct- 
ness of  the  conclusion  of  the  trial  court  enjoining  the 
maintenance  by  defendant  of  the  east  and  west  ditch,  carry- 
ing the  water  in  an  easterly  direction  and  discharging  it 
across  the  highway  upon  the  southern  portion  of  plaintiff's 
Jasper  couuty  land,  and  also  the  correctness  of  the  ruling 
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that  defendant  was  not  entitled  to  relief  on  his  cross- 
petition  against  the  maintenance  by  plaintiflE  of  the  north 
and  south  ditch  on  his  Polk  county  tract,  but  claims  that 
the  trial  court  erred  in  not  enjoining  the  maintenance  by 
plaintiff  of  an  embankment  or  so-called  dam  about  the 
middle  of  his  Polk  county  tract,  where  the  ditch  from  the 
south  begins,  the  result  of  which  is  to  prevent  overflow 
water  from  passing  in  a  northeasterly  direction  from  that 
point  across  the  highway  and  upon  the  southern  end  of 
plaintiff's  Jasper  county  tract,  and  restrains  it  in  the 
ditch,  so  that  it  flows  northward  and  is  discharged  into  the 
continuation  of  the  same  ditch  on  defendant's  land.  The 
difficulty  with  this  claim  is  that  it  is  made  for  the  first 
time  in  this  court.  This  embankment  or  dam  seems  to  be 
in  the  old  bed  of  a  stream  running  through  plaintiff's  Polk 
county  land,  about  the  middle  thereof,  in  a  northeasterly 
direction,  and  thjere  is  no  doubt  in  our  minds  from  the 
evidence  that  the  ditch  from  the  south  to  the  north  con- 
nects  with  this  bed,  and  was  intended  to  convey  north- 
ward the  water  formerly  running  in  a  northeasterly 
direction  along  the  course  of  such  stream  as  there  may 
have  been  at  this  plaoe.  The  practical  finding  of  the  trial 
court,  which  counsel  for  appellant  now  concedes  to  be  cor- 
rect, was  that  this  ditch  was  properly  constructed  and 
maintained,  and,  if  so,  we  hardly  see  how  appellant  is 
entitled  to  have  the  plaintiff  enjoined  from  keeping  up 
such  an  embankment  as  to  render  the  ditch  effectual  for 
the  purpose  for  which  it  was  constructed.  There  was  no 
controversy  on  the  trial  with  reference  to  the  maintenance 
of  the  embankment  or  dam  itself,  but  only  with  reference 
to  the  maintenance  of  the  ditch,  and  it  will  not  do  now  to 
inject  into  the  case  a  wholly  new  question,  to  wit,  whetlier 
the  plaintiff  shall  be  enjoined  from  maintaining  the  em- 
bankment or  dam,  which  will  prevent  overflow  in  times  of 
high  water  and  throw  all  the  surface  water  northward 
through  the  ditclu 
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Moreover,  the  evidence  tends  to  show  that  at  various 
i;imes,  and  as  a  part  of  the  maintenance  of  this  north  and 
-south  ditch,  there  has  been  an  embankment  or  dam  at  the 
Tery   place  where  the  reconstructed    embankment  now 
stands,  and  we  have  no  question  under  the  evidence  but 
"that  the  maintenance,  of  the  ditch  itself,  which  defendant's 
counsel  concedes  to  be  rightful,  involved  the  throwing  of 
the  water,  which  would  otherwise  have  flowed  northeast- 
erly along  this  old  channel,  into  the  ditch  running  north- 
ward from  the  central  part  of  plaintiff's  tract     It  is  not 
necessary  to  set  out  the  phadings;  it  is  enough  to  say  that 
dt  appears  therefrom  without  controversy  that  the  case  as 
presented  by  the  counsel  representing  defendant^  on  the 
iirial  in  the  lower  court  was  with  reference  to  the  right  to 
maintain  the  north  and  south  ditch,   and  not  with  refer- 
ence to  the  right  to  maintain  a  particular  embankment  or 
dam  as  above  specified.      Defendant  cannot  now  be  al- 
lowed to  have  specific  relief,  which  he  did  not  ask  in  the 
pleadings,  with  reference  to  the  maintenance  of  this  em- 
bankment, even  though  the  evidence  showed,  as  we  think 
at  does  not,  that  the  embankment  in  itself  is  a  new  struct- 
ure, and  not  a  part  of  the  original  ditch  as  constructed. 
Our  conclusion  is  that  the  decree  of  the  lower  court  is 
i«orrect,  and  it  is  affirmed. 
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ABANDONKSNT  to  ADVANCSMSifT 

ABANDONMENT— See  Condemnation. 

ACCOUNTING— See  Reobivbrs. 

Rents  and  ProflU. — In  an  action  to  set  aside  an  eichange  of  prop- 
erties on  the  ground  of  fraud  where  a  recission  is  decreed,  an 
accounting  of  improvements,  rents,  profits  and  expenses  may  be 
had  and  such  Judgment  rendered  in  favor  of  the  party  entitled 
thereto  as  will  place  them  in  statu  quo. — Campbell  v.  Spears, 
•    670. 

ACKNOWLEDGMENTS. 

Deed-— Acknowledgment  is  not  necessary  to  the  validity  of  a 
deed  between  the  parties. — Slatterly  v.  Slatterly,  et  al.,  717. 

ACTIONS. 

Setting  Will  Aside.— The  probate  of  a  wiU  may  be  set  aside  In  a 
law  action. — Kirsher  v.  Elrsher,  887. 

Premature  Sult.^Where  a  oontract  for  the  sale  of  machinery  pro- 
vides that  a  note  for  a  stated  amount  and  fftlllng  due  at  a  speci- 
fied time  shall  be  given  in  part  payment,  and  upon  failure  to 
give  the  note  the  contract  shall  stand  as  the  obligation  of  the 
purchaser,  having  the  same  force  as  the  note,  a  suit  on  the  con- 
tract brought  prior  to  the  time  the  note  would  have  matured, 
is  premature. — Reeves  &  Co.  v.  Lamm  Bros.,  283. 

Misjoinder^ — Misjoinder  of  causes  of  action  not  taken  advantage 
of  by  motion  to  strike,  is  waived. — Campbell  v.  Spears,  670. 

ADOPTION. 

What  Articles  of  Must  Contain.— Under  sections  2600  and 
2601  of  the  Revision  of  1860,  articles  of  adoption  which 
fail  to  show  "consent  of  the  parent  to  such  adoption'*  or  that 
the  child  was  "l^iven  to  the  person  adopting  as  his  own  child" 
are  not  in  compliance  with  the  statutes,  though  liberally  con- 
strued, and  therefore  invalid. — ^Hopkins  v.  Antrobus,  BxY,  21. 

ADEMPTION — See  Estates  op  Decedents. 

ADVANCEMENT— See  Evidenoe. 

Gift — Burden  of  Proof. — ^A  voluntary  conveyance  to  a  child  is  pre- 
sumed to  be  an  advancement,  and  the  burden  is  on  him  who 
claims  it  to  have  boon  a  gift  to  establish  that  fact. — Ellis  et  al. 
V.  Newell,  71. 

What  Constitutes. — An  advancement  is  a  voluntary  gift  made  by 
the  parent  with  the  intent  that  it  shall  be  taken  into  account 
on  the  settlement  of  his  estate.— Bissell  v.  Bissell,  127. 
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Same. — In  a  suit  for  divorce  by  the  wife,  a  sum  treated  as  ali- 
mony was  placed  in  the  hands  of  a  trustee  for  the  benefit  of  a 
minor  child.  The  custody  of  the  child  was  awarded  the  wife 
and  the  husband  relieved  from  further  liability  for  support  ol 
the  child.  Held,  on  settlement  of  the  husband's  estate  the  sum 
placed  with  the  trustee  was  not  an  advancement  to  the  6h\\6. — 
Idem. 

ADVERSE  POSSESSION. 

Payment  of  Rent. — Payment  of  rent  for  a  series  of  years  by  the 
occupant  of  land  will  preclude  his  heir  from  acquiring  title  by 
adverse  possession. — Slatterly  v.  Slatterly  et  al.,  717. 

AGENCY. 

Authority  of  Agent — Custom. — One  dealing  with  an  agent  may  in 
the  absence  of  notice  of  limitations  assume  that  he  has  author- 
ity  to  sell  according  to  the  local  custom. — Commission  Co.  v.  Bl- 
wood,  632. 

Burden  of  Proof. — Where  the  plaintiff  relies  on  a  letter  claimed 
to  have  been  written  by  defendant  as  his  authority  to  make  a 
contract  for  the  sale  of  her  land,  and  the  only  evidence  of  its 
genuineness  Is  the  testimony  of  witnesses  that  they  are  accus- 
tomed to  comparing  signatures  and  that  the  handwriting  on 
the  envelope  containing  the  letter  is  the  same  as  the  signature 
of  defendant  affixed  to  other  instruments,  and  where  defendant 
denies  having  written  the  letter  or  having  knowledge  thereof, 
there  is  a  failure  to  sustain  the  burden  of  proof  cast  upon  the 
plaintiff  to  establish  his  agency. — Darr  v.  Darrow,  29. 

Commissions — Secondary  Evidence. — ^In  an  action  partially  based 
on  three  letters,  two  of  which  defendant  admitted  in  his  an- 
swer, and  his  testimony  as  to  the  contents  of  the  third  was  sub- 
stantially as  set  out  in  the  petition,  the  fact  that  the  court  per- 
mitted evidence  of  their  contents  without  a  formal  notice  to 
produce  was  harmless  error. — Borden  v.  Tsherwood,  677. 

False  Representations — Sale  of  Land — Liability  of  Agent — ^Where 
an  agent  for  the  sale  of  land  willfully  misrepresents  the  title, 
and  the  purchaser,  relying  upon  his  statements,  is  induced  to 
purchase  without  examination  of  the  title  and  is  defraudef! 
thereby,  the  agent  cannot  avoid  liability  for  the  loss  on  the 
ground  that  he  was  acting  in  a  representative  capacity,  and  an 
Instruction  embodying  this  rule  Is  correct. — Riley  v.  Bell,  618. 

Fraudulent  Representations — Liability  of  Agent — Estoppel. — 
Where  an  agent  for  the  sale  of  land  Induces  the  purchaser  to 
buy  by  falsely  representing  that  a  material  fact  is  true  within 
his  knowledge,  and  damages  result,  the  agent  cannot  thereaf- 
ter be  heard  to  say  that  he  in  fact  had  no  knowledge  of  the 
subject  concerning  which  the  representations  were  made  by 
him. — Idem. 

Performance  by  Purchaser — Payment. — An  agent  for  the  sale  of 
land  has  no  Implied  authority  to  accept  in  part  payment  any- 
thing but  cash,  and  where  the  contract  recites  part  payment 
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in  a  stated  sum  wliich  is  not  in  fact  paid  in  money,  there  is 
a  failure  of  the  purchaser  to  perform  the  contract  which  will 
defeat  specific  performance  at  his  suit. — Wilken  v.  Voss  et  al., 
500. 

Repayment  of  Rent— Liability  of  Landlord.— I^e  promise  of  an 
agent  to  repay  money  advanced  to  him  on  an  unathorized  con- 
tract of  lease  cannot  be  enforced  against  tliiftt  principal  in  the 
absence  of  a  showing  that  the  principal  had  received  some  bene- 
fit therefrom. — Stover  v.  Flower,  514. 

Repayment  of  Rent — Liability  of  Landlord — Presumption. — ^Where 
one  enters  into  a  conspiracy  with  an  agent  to  lease  property 
of  the  principal,  in  the  name  of  another  and  for  an  immoral 
purpose,  there  is  no  presumption  that  the  agent  was  author- 
ized to  receive  rent  therefor,  and  money  paid  the  agent  under 
such  circumstances  cannot  be  recovered  from  the  principal. — 
Idem. 

Sale  of  Land  by  Agent — Unauthorized  Contract — Ratification. — 
Where  a  real  estate  dealer  enters  into  a  contract  for  the  sale 
of  land  on  terms  other  and  different  from  those  given  him  by 
his  principal,  the  same  is  not  binding  upon  the  principal  unless 
subsequently  ratified. — Sleeper  v.  Murphy,  132. 

Ratification — Evidence. — ^Where  by  the  conduct  and  correspoud- 
once  of  the  principal  he  ratifies  the  unauthorized  contract  for 
the  sale  of  his  land  by  his  agent,  the  same  is  irrevocable. 
Evidence  considered  and  held  to  constitute  ratification. — Idem. 

Sale  of  Land — Right  to  Commisalons. — Where  a  real  estate 
broker  contracts  with  his  principal  to  find  a  purchaser  for  his 
farm  at  a  stated  price  for  an  agreed  commission  and  perXorms 
his  part  of  the  contract,  the  fact  that  the  principal  reserves 
the  right  to  prescribe  the  terms  of  sale  when  a  purchaser  is 
found  will  not  defeat  the  agent's  right  to  his  commissions. — 
Collins  V.  Padden,  381. 

Where  an  agent  without  authority  leases  property  for  an  immoral 
purpose  and  receives  part  of  the  rent,  it  cannot  be  recovered 

•  from  the  principal  on  a  disaffirmance  of  the  contract. — Stover 
V.  Flower,  514. 

APPEAL. 

Adjudication. — ^Where  the  subject  of  litigation  was  appealed  to 
the  state  superintendent  and  the  same  conclusion  reached  by 
him  which  the  court  arrives  at.  It  is  not  necessary  to  deter- 
mine whether  the  remedy  by  appeal  is  exclusive  or  constitutes 
an  adjudication  binding  upon  the  court. — Independent  Dis.  v. 
Dis.  of  Kelley,  119. 

Jurisdiction — Revival  of  Cause.— The  district  court  loses  jurisdic- 
tion of  the  parties  and  the  subject-matter  of  the  suit  when  an 
appeal  Is  taken,  and  upon  affirmance  of  the  decree  without  an 
order  remanding  the  cause  the  issuance  of  a  procedendo  will 
not  revive  it. — Dtmton  v.  McCook  et  al.,  444. 

Vol.  120  Iowa.— 48. 
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Same— In  a  suit  for  divorce  by  the  wife,  a  sum  treated  as  all- 
mouy  was  placed  in  the  hands  of  a  trustee  for  the  benefit  of  a 
minor  child.  The  custody  of  the  child  was  awarded  the  wife 
and  the  husband  relieved  from  further  liability  for  support  ot 
the  child.  Held,  on  settlement  of  the  husband's  estate  the  sum 
placed  with  the  trustee  was  not  an  advancement  to  the  child. — 
Idem. 

ADVERSE  POSSESSION. 

Payment  of  Rent. — Payment  of  rent  for  a  series  of  years  by  the 
occupant  of  land  will  preclude  his  heir  from  acquiring  title  by 
adverse  possession.— Slatterly  v.  Slatterlj'  et  al.,  717. 

AGENCY. 

Authority  of  Agent-^-Cuttom. — One  dealing  with  an  agent  may  In 
the  absence  of  notice  of  limitations  assume  that  he  has  author- 
ity to  sell  according  to  the  local  custom. — Commission  Co.  v.  BS- 
wood,  632. 

Burden  of  Proof— Where  the  plaintiff  relies  on  a  letter  claimed 
to  have  been  written  by  defendant  as  his  authority  to  make  a 
contract  for  the  sale  of  her  land,  and  the  only  evidence  of  its 
genuineness  is  the  testimony  of  witnesses  that  they  are  accus- 
tomed to  comparing  signatures  and  that  the  handwriting  on 
the  envelope  containing  the  letter  Is  the  same  as  the  signature 
of  defendant  affixed  to  other  instruments,  and  where  defendant 
denies  liaving  written  the  letter  or  having  knowledge  thereof, 
there  is  a  failure  to  sustain  the  burden  of  proof  cast  upon  the 
plaintiff  to  establish  his  agency. — Darr  v.  Darrow,  29. 

CommiMiont — Secondary  Evidence. — ^In  an  action  partially  base<I 
on  three  letters,  two  of  which  defendant  admitted  in  his  an- 
swer, and  his  testimony  as  to  the  contents  of  the  third  was  sub- 
stantially as  set  out  in  the  petition,  the  fact  that  the  court  per- 
mitted evidence  of  their  contents  without  a  formal  notice  to 
produce  was  harmless  error. — Borden  v.  Isherwood,  677. 

False  Representations — Sale  of  Land — Liability  of  Agent — ^Whero 
an  agent  for  the  sale  of  land  willfully  misrepresents  the  title, 
and  the  purchaser,  relying  upon  his  statements,  is  induced  to 
purchase  without  examination  of  the  title  and  is  defrauded 
thereby,  the  agent  cannot  avoid  liability  for  the  loss  on  the 
ground  that  he  was  acting  in  a  representative  capacity,  and  an 
instruction  embodying  this  rule  is  correct. — Riley  v.  Bell,  618. 

Fraudulent  Representations — Liability  of  Agent — Estoppel. — 
Where  an  agent  for  the  sale  of  land  induces  the  purchaser  to 
buy  by  falsely  representing  that  a  material  fact  is  true  within 
his  knowledge,  and  damages  result,  the  agent  cannot  thereaf- 
ter be  heard  to  say  that  he  in  fact  had  no  knowledge  of  the 
subject  concerning  .which  the  representations  were  made  by 
him. — Idem. 

Performance  by  Purchaser — Payment. — An  agent  for  the  sale  of 
land  has  no  implied  authority  to  accept  in  part  payment  any- 
thing but  cash,  and  where  the  contract  recites  part  payment 
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In  a  sUted  sum  wlxich  is  not  in  fact  paid  in  money,  there  is 
a  failure  of  the  purchaser  to  perform  the  contract  which  will 
defeat  specific  performance  at  his  suit. — ^Wllken  v.  Voss  et  al., 
500. 

Repayment  of  Rent— Liability  of  Landlord.— iHie  promise  of  an 
agent  to  repay  money  advanced  to  him  on  an  unathorlzed  con- 
tract of  lease  cannot  be  enforced  against  tUft^  principal  In  the 
absence  of  a  showing  that  the  principal  had  received  some  bene- 
fit therefrom. — Stover  v.  Flower,  514. 

Repayment  of  Rent — Liability  of  Landlord — Presumption. — ^Where 
one  enters  into  a  conspiracy  with  an  agent  to  lease  property 
of  the  principal.  In  the  name  of  another  and  for  an  immoral 
purpose,  there  is  no  presumption  that  the  agent  was  author- 
ized to  receive  rent  therefor,  and  money  paid  the  agent  under 
such  circumstances  cannot  be  recovered  from  the  principal. — 
Idem, 

Sale  of  Land  by  Agent — Unauthorized  Contract — Ratification. — 
Where  a  real  estate  dealer  enters  into  a  contract  for  the  sale 
of  land  on  terms  other  and  different  from  those  given  him  by 
his  principal,  the  same  is  not  binding  upon  the  principal  unless 
subsequently  ratified. — Sleeper  v.  Murphy,  132. 

Ratification — Evidence. — ^Where  by  the  conduct  and  correspond- 
v.nce  of  the  principal  he  ratifies  the  unauthorized  contract  for 
the  sale  of  his  land  by  his  agent,  the  same  Is  irrevocable. 
Evidence  considered  and  held  to  constitute  ratification. — Idem. 

Sale  of  Land — Right  to  Commiasiont. — Where  a  real  estate 
broker  contracts  with  his  principal  to  find  a  purchaser  for  bis 
farm  at  a  stated  price  for  an  agreed  commission  and  perXorms 
his  part  of  the  contract,  the  fact  that  the  principal  reserves 
the  right  to  prescribe  the  terms  of  sale  when  a  purchaser  is 
found  will  not  defeat  the  agent's  right  to  his  commissions. — 
Collins  V.  Padden,  381. 

Where  an  agent  without  authority  leases  property  for  an  immoral 
purpose  and  receives  part  of  the  rent,  it  cannot  be  recovered 

•  from  the  principal  on  a  disaffirmance  of  the  contract. — Stover 
V.  Flower,  514. 

APPEAL. 

Adjudication. — ^Where  the  subject  of  litigation  was  appealed  to 
the  state  superintendent  and  the  same  conclusion  reached  by 
him  which  the  court  arrives  at.  it  is  not  necessary  to  deter- 
mine whether  the  remedy  by  appeal  is  exclusive  or  constitutes 
an  adjudication  binding  upon  the  court. — Independent  Dls.  v. 
Dis.  of  Kelley,  119. 

Jurisdiction— Revival  of  Cause. — The  district  court  loses  Jurisdic- 
tion of  the  parties  and  the  subject-matter  of  the  suit  when  an 
appeal  Is  taken,  and  upon  affirmance  of  the  decree  without  an 
order  remanding  the  cause  the  issuance  of  a  procedendo  will 
not  revive  it. — Dunton  v.  McCook  et  al.,  444. 

Vol.  120  Iowa.— 48. 


754  Lndkx.  .   .      .    , 

Appeal  Continued  to  Arrest 

Siifnciency  of  Notice. — A  notice  of  appeal  which  states  "inter- 
venor  In  the  above  cause  has  appealed  the  same  to  the  supreme 
court  ♦  *  ♦"is  not  open  to  the  obJecUon  that  It  does  not 
specify  what  Is  appealed  from,  even  though  there  were  prac- 
tically two  i«%ments  where  exception  was  taken  to  both. — 
Augustine  v.  McDowell  et  al.,  401. 

APPEAL  BOND. 

What  Secured  Thereby. — A  bond  given  to  supersede  the  issuance 
of  an  execution  on  a  judgment  involving  specific  property,  con- 
ditioned to  pay  costs  and  damages  adjudged  against  appellanr 
on  appeal  and  to  satisfy  and  perform  a  judgment  rendered  on 
appeal,  does  not  Include  rents,  damages,  profits  or  taxes  In  re- 
lation to-  the  property  covered  by  the  judgment  which  apper- 
lant  has  allowed  to  accumulate  during  the  appeal. — Streeter 
V.  Gleason  et  al.,  703. 

Reformation  of. — A  supersedeas  bond  executed  through  mistake 
may  be  reformed  in  equity. — Idem. 

Extent  of  Reformation. — ^In  the  absence  of  evidence  as  to  agreed 
conditions  in  an  appeal  bond  its  reformation,  if  allowed,  will  be 
to  conform  it  to  the  statute. — Idem. 

ARBITRATION. 

Umpire — Award. — Where  an  arbitration  agreement  requires  an 
umpire  to  act  in  case  of  disagreement  and  no  difference  ap- 
pears, nonparticipation  by  the  umpire  will  not  Invalidate  the 
award. — Vincent  v.  Ins.  Co.,  272. 

Award — Delay. — Where  arbitrators  were  appointed  March  2d  and 
made  their  award  July  28th  of  the  same  year,  there  is  no  such 
delay  as  will  invalidate  the  award. — Idem. 

Award — Mistake  of  Judgment. — Mistake  of  judgment  on  the  part 
of  arbitrators  will  not  invalidate  an  award  unless  so  great  as 
to  indicate  bias. — Idem. 

Notice  of  Arbitration — Waiver. — A  party  to  an  arbitration,  who 
notifies  an  arbitrator  that  he  will  not  attend  and  refuses  the 
request  of  the  arbitrator  to  attend,  waives  his  right  to  notice 
of  time  and  place  of  meeting. — Idem. 

Arbitration — Failure   to   Take    Evidence. — Arbitrators     who  are 

appointed  to  "ascertain  and  appraise"  the  value  of,  and  loss 

upon  the  property,  are  not  required  to  take     evidence,  and 
failure  so  to  do  will  not  invalidate  the  award. — Idem, 

ARREST. 

Illegal  Arrest — Responsibility  of  Mayor — Evidence. — In  an  action 
against  the  marshal  and  mayor  of  a  town  for  an  Illegal  arrest 
of  one  claimed  to  have  Interfered  with  the  city  officials  In 
their  efforts  to  open  a  claimed  street,  the  fact  that  the  mayor 
directed  the  marshal  to  protect  the  street  commissioner  in 
opening  the  street,  and  when  arrested  refused  to  discharge 
plaintiff  and  caused  him  to  repeatedly  appear  for  trial,  finally 
informing  him  there  was  no  charge  made,  is  sufficient  to  con- 
nect the  mayor  with  responsibility  for  the  arrest. — Young  v, 
Gormley  et  al.,  372. 
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Interference  with  Private  Property. — ^Authority  of  City  Officialt. — 
Arrest. — ^A  mayor  or  other  city  official  has  no  more  right 
as  such  officer  to  dispossess  a  citizen  of  the  town  of  land 
claimed  by  him  without  legal  process  than  one  citizen  has  to 
dispossess  another,  and  when  a  citizen  resists  the  wrongful 
and  unauthorized  acts  of  city  officials  in  interfering  with  his 
property  and  is  arrested  without  warrant,  the  arrest  is  wrongful. 
— Idem, 

ASSAULT — See  Criminal  Law. 

ASSIGNMENT  OF  ERROR— See  Praotiof 

Assumption  of  risk— see  nkgugbnce. 

ATTACHMENT. 

Objection  to  Sale— Damages — Estoppel^^After  levy  of  attach- 
ment, the  sheriff  summoned  a  Jury  to  determine  the  danger  of 
depreciation  in  value  of  tfie  attached  goods,  before  whom  de- 
fendant appeared  and  protested  against  a  sale.  Held,  defend- 
ant was  not  estopped  by  such  appearance  from  claiming  dam- 
ages for  a  wrongful  attachment  after  such  protest. — Lord, 
Owen  &  Co.  v.  Wood,  303. 

Wrongful  Attachment — Instruction. — On  an  issue  for  wrongful 
attachment,  an  instruction  that  if  the  jury  find  that  plaintiff 
"did  not  believe  or  had  no  reasonable  ground  for  believing" 
that  defendant  was  about  to  wrongfully  dispose  of  his  prop- 
erty,  the  attachment  was  wrongful,  and  a  recovery  may  be 
had,  is  error,  as  it  ignores  the  fact  that  defendant  must  also 
prove  that  the  ground  of  the  attachment  was  In  fact  untrue. — 
Idem. 

Wrongful  Garnishment — Instruction. — ^An  instruction  that  if  the 
jury  find  that  at  the  time  of  the  commencement  of  the  action 
defendant  was  owing  plaintiff  less  than  $5,  then  the  suing  out 
of  the  writ  of  attachment  was  wrong^ful,  is  erroneous,  as  it  Is 
the  amount  claimed  and  not  the  amount  recovered  that  gov- 
erns the  issuance  of  the  writ,  under  Code,  section  4579. — Insell 
V.  Kennedy,  234. 

ATTORNEY'S  FEES. 

Taxation  of  Attorney's  Fees. — In  an  action  on  an  attachment  bond, 
the  taxation  of  attorney's  fees  is  limited  by  Code,  section  3887, 
to  fees  earned  at  the  time  judgment  is  rendered  in  the  district 
court;  neither  the  district  nor  the  appellate  court  has  any  auth- 
ority to  tax  fees  for  the  prosecution  of  an  appeal. — Kilmer  v. 
Gallaher,  575. 

•Same. — In  an  action  on  an  attachment  bond  defendant  recovered 
a  verdict  which  never  went  to  judgment  by  reason  of  an  un- 
authorized settlement  made  by  one  of  his  attorneys.  On  a 
retrial  of  the  case,  after  reversal  on  appeal,  the  trial  court 
refused  to  allow  attorney's  fees  for  services  on  the  first  trial 
as  part  of  the  damages  on  the  attachment  bond.  Held,  not  an 
Improper  exercise  of  the  trial  court's  discretion. — Idem. 
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Separate  Liability  of  Defendants— Evidence.— Plaintiff's  claim  for 
attorney  fees  was  admitted  by  defendants  and  the  issue  was 
between  the  defendant  bank  and  Stone,  its  president,  as  to 
liability  therefor,  which  was  submitted  to  the  court  on  stipula- 
tion. The  principal  portion  of  the  claim  in  dispute  related  to 
negotiations  which  culminated  in  a  contract  that  brought  about 
a  complete  settlement  of  the  affairs  of  the  bank,  and  which 
could  not  be  carried  out  except  by  its  consent,  and  while  Stone 
chiefly  conducted  the  negotiations,  yet  the  finding  of  the  trial 
court  that  the  services  were  rendered  for  the  bank,  had  suffi- 
cient support  in  the  evidence,  and  the  release  of  Stone  from 
liability  was  therefore  not  error.— Wright  ft  Hubbard  v.  First 
Natn  Bank  et  al.,  160. 

Taxation  of  Attorney's  Fee»-«-Apportionment  of  Costs. — In  a  con- 
demnation proceeding,  where  a  trial  on  appeal  to  the  district 
court  results  in  a  reduction  of  the  damages  assessed,  the  court 
has  no  authority  to  tax  against  the  railway  company  an  attor- 
ney's fee  for  plaintiff's  attorney  or  to  apportion  the  costs,  under 
Code,  section  2007.--Wormley  v.  Ry.  Co.,  684. 

BILLS  AND  NOTES. 

Want  of  Consideration — Burden  of  Proof. — Under  Code,  section 
3069,  both  a  note  and  a  deed  import  a  consideration, 
and  the  burden  is  on  the  party  affirming  want  of  consideration 
for  either  to  show  it. — Luke  v.  Koenen,  103. 

Laches — When  Wiil  Defeat  Recovery. — ^Where  it  appears  that 
the  payee's  administratrix  lived  only  two  years  after  the  ma- 
turity of  a  well  secured  note  drawing  ten  per  cent.  Interest 
and  the  succeeding  administrator  dies  before  the  estate  is 
closed,  equity  will  not  defeat  a  recovery  on  the  ground  of 
laches  in  the  absence  of  proof  that  defendants  have  suffered 
thereby. — Idem. 

BOARD  OF  HEALTH— See  Quarantine. 
Disinfection  of  Property— Liability  of  County. — The  compensa- 
tion and  expense  Incurred  by  one  employed  by  a  city  board  of 
health  to  disinfect  the  dwellings  and  contents  of  quarantined 
persons,  who  have  been  afflicted  with  contagious  disease,  is 
not  a  charge  against  the  county,  and  there  Is  no  sUtutory 
authority  for  its  payment  by  the  county. — Schmidt  v.  Musca- 
tine Co.,  267. 

Same — Dfsinfectino  Pest  House.— A  county  is  not  liable  for  the 
cost  of  disinfecting  its  pest  house  until  irfter  notice  by  the 
board  of  health  and  opportunity  to  do  the  work  Itself. — 
Idem. 

BONDS — See  Sureties — Appeal  Bond. 

BOUNDARIES. 
Change  of  Boundaries. — ^Time  does  not  settle  the  boundaries  of  an 
Independent  district  so  that  they  cannot  be  changed  according 
to  law.— Independent  Dlst  v.  Dlst.  of  Kelley,  119. 
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BRIDGES — See  Municipal  Corporations— Evidbnoe— Negligence 
— Notice. 

BUILDING  AND  LOAN. 

Loan  to  Wife— Liability  of  Husband— Usury.— A  husband  who 
joins  in  the  execution  of  a  note  and  mortgage  on  the  wife's 
property  to  secure  the  payment  of  a  loan  made  to  her  by  a 
building  and  loan  association  of  which  she  was  a  member,  be- 
comes a  surety  for  the  payment  of  the  debt  according  to  her 
contract,  and  cannot  avail  himself  of  the  defense  of  usury. — 
Building  and  Loan  Ass'n  v.  McClain,  527. 

Preferred  Stock — Legalizing  Act. — Chapter  48  of  the  Acts  of  the 
27th  General  Assembly  legalizing  the  system  of  premiums, 
fees  and  fines  exacted  by  building  and  loan  associations  has  no 
application  to  the  issuance  of  preferred  stock. — Winegardner 
y.  Loan  Ass'n,  485. 

Issuance  of  Guaranteed  Stock — Power  of  Association. — Where  a 
building  and  loan  association  issues  its  stock  on  an  agreement 
that  it  will  mature  in  a  specified  tim^,  and  guarantees  that  if 
there  is  not  then  sufficient  money  to  its  credit  the  deficiency 
will  be  paid  out  of  its  guaranty  fund,  consisting  of  money  de- 
rived from  the  sale  of  other  stock  and  from  stock  payments, 
tho  same  constitutes  a  preferential  contract  not  within  the  power 
of  a  building  and  loan  association,  and  a  company  entering  into 
it  is  not  entitled  to  the  benefit  of  the  statutes  relating  to  such 
associations. — Idem. 

BURDEN  OF  PROOF.— See  Evidence — Practice. 

B  U  RG  LARY — See  Crimminal Law — Evidence  and  Instructions. 
Possession  of  Property — Instruction. — ^Where  certain  goods  were 
stolen  from  a  building  by  breaking  and  entering,  proof  of  sub- 
sequent possession  without  reasonable  explanation  will  support 
a  conviction  for  the  crime  of  breaking  and  entering,  and  an  in- 
struction embodying  this  rule  is  not  open  to  objection. — State 
V.  Swift,  8. 

Possession  of  Stolen  Property — Instruction. — It  is  only  when  the 
breaking  and  entering  and  the  larceny  are  committed  at  the 
same  time  and  by  the  same  person  that  the  recent  possession 
of  the  stolen  property  will  justify  a  conclusion  that  the  person  ' 
who  stole  the  property  also  did  the  breaking  and  entering. — 
State  V.  Williams,  36. 

CHAMPERTY. 

It  is  competent  for  a  county  in  making  a  contract  to  discover 
taxable  property  to  agree  as  to  the  payment  of  the  expenses 
incurred  thereby,  and  the  same  is  not  champertous. — Shinn  v. 
Cunningham  et  al.,  383. 

CHANGE  OF  VENUE. 

Mortgages — Foreclosure. — Where  action  is  brought  by  the  as- 
signee of  a  real  estate  mortgage  to  foreclose  the  same,  and 
the  defendant  by  a  cross-petition  against   the  original  mort- 
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gagees  and  others,  claims  damages  for  fraadolent  representa- 
tions Inducing  the  execution  of  the  mortgage,  in  case  of  can- 
cellation of  the  same  is  not  decreed,  the  defendants  In  the  cross- 
petition  are  not  entitled  to  a  change  of  venue  to  the  respec- 
tive counties  of  their  residence. — Brown  v.  Holden  et  al.,  191. 

CHATTEL  MORTGAGES. 

Description. — ^A  mortgage  covering  "seventy,  more  or  less,  of 
corn  in  field"  is  not  such  a  description  as  may  be  aided  by  ex- 
trinsic evidence;  It  is  in  fact  no  description. — Augustine  v.  Mc- 
Dowell, et  al.,  401. 

Decree  of  Forecloture-*-Co I  lateral  Attack. — A  decree  directing 
sale  under  special  execution  of  property  covered  by  a  chattel 
mortgage  in  another  county  cannot  be  collaterally  attacked, 
even  though  the  mortgage  provides  for  a  sale  in  the  home 
county. — King  v.  Nelson,  606. 

Special  Execution — Issuance  of. — On  the  foreclosure-  of  a  chattel 
mortgage,  where  the  petition  states  the  requisite  facts,  the 
decree  may  direct  the  issuance  of  a  special  execution  for  any 
part  of  the  property'  wherever  located  in  the  state. — Idem. 

Presumption  as  to  Title. — The  execution  of  a  chattel  mortgage 
does  not  raise  the  presumption  that  the  mortgagor  is  the  owner 
of  the  goods  covered  by  the  mortgage,  especially  as  against 
one  not  a  party  to  the  mortgage. — Syck  et  al.  v.  Bossingham,. 
363. 

CITIES  AND  TOWNS— See  Municipal  Corporations. 

CONDEMNATION— See  Judgments. 
Abandonment. — A  condemnation  of  private  property  by  a  city 
may  be  abandoned  where  the  same  is  in  good  faith  and  in- 
cludes the  entire  proceedings,  but  if  there  fs  not  such  a  good 
faith  abandonment  the  finding  of  the  sheriff's  jury  or  of  the 
trial  jury  on  appeal  constitutes  an  adjudication  binding  upon 
the  condemnor. — Robertson  v.  Hartenbower.  410. 

COMMISSIONS— Bee  Agency. 

CONTRACTS. 

Commissions — Rejection  of  Orders. — A  contract  providing  that 
an  agent  shall  receive  a  commission  for  the  sale  of  goods  on 
all  orders  taken  by  him  which  his  principal  may  "accept  and 
ship"  is  binding  to  the  extent  only  of  the  accepted  orders.  In 
the  absence  of  a  showing  of  bad  faith  on  the  part  of  the  princi- 
pal in  rejecting  orders. — Wolfson  v.  Allen  Bros.,  455. 

To  Discover  Taxes. — ^In  the  absence  of  evidence  of  the  value  of 
services  in  discovering  for  taxation  omitted  property,  the  court 
cannot  say  as  a  matter  of  law  that  the  contract  is  unreason- 
able or  the  compensation  paid  excessive. — Shlnn  v.  Cunning- 
ham et  al.,  383. 

Validity  of  Contract — Subsequent  Legislation. — Chapter  50,  Acts 
of  the  28th  General  Assembly,  limiting  the  compensation  for 
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the  discovery  of  taxable  property  to  fifteen  per  cent,  of  the 
tax  recovered  did  not  affect  a  contract  made  prior  to  ita 
enactment. — Idenu 

Land  Contract — Revocation.— A  contract  for  the  purchase  of  real 
property  entered  into  between  plaintiff,  the  owner  of  the  prop- 
erty and  also  the  holder  of  a  certificate  of  sale  thereto,  where- 
by plaintiff  is  to  acquire  full  title  from  the  other  parties,  is  re- 
voked by  the  transfer  of  the  certificate  of  sale  to  another  who 
acquires  a  deed  thereunder,  the  consideration  for  which  is 
claimed  by  the  owner,  and  may  be  cancelled  at  the  suit  of  the 
plaintiff. — Newcomb  v.  Plow  Co.  et  al.,  570. 

Liability  of  Vendee. — ^Where  the  vendor  by  his  own  act,  though 
indirectly,  places  it  beyond  his  power  to  pass  title  according  to 
his  contract,  the  vendee  is  not  liable  for  the  purchase  price 
though  in  default  in  the  payment  of  taxes. — Idem, 

Insurance — What  Law  Governs. — The  law  of  the  place  where  an 
agreement  is  finally  consummated  will  govern  the  contract,  un- 
less it  is  shown  that  the  same  was  to  be  performed  elsewhere. 
— Born  V.  Ins.  Co.,  299. 

Reformation — Specific  Performance. — Equity  will  reform  a  writ- 
ing entered  into  under  a  mistake  as  to  the  legal  effect  of  the 
words  used,  and  when  such  is  the  fact,  specific  performance 
will  be  denied. — ^Hopwood  v.  McCausland,  218. 

Written  Admission  of  Contract — Statute  of  Frauds. — A  receipt 
for  rent  notes,  providing  that  if  the  tenant  shall  pay  the  land- 
lord 14,000  "on  the  purchase  price  of  farm,  and  deliver  a 
mortgage  for  the  whole  amount"  the  lease  and  notes  shall  be 
returned,  is  insufliclent  as  a  written  admission  of  an  oral  con- 
tract of  purchase  to  take  it  out  of  the  statute  of  frauds,  and 
the  court  cannot  look  beyond  the  writing  itself  to  ascertain 
the  terms  of  the  contract. — Allen  v.  Bemls,  172. 

COMPENSATION — See  County  Officbrs. 

CONVERSION-^See  GooDwnx— Schools. 

Stock  of  Goods — Evidence. — Plaintiff  purchased  a  stock  of  goods, 
taking  a  bill  of  sale  which  was  improperly  acknowledged  and 
never  recorded,  and  his  brother  went  into  possession.  There- 
after he  gave  a  mortgage  on  the  stock  to  secure  a  note  signed 
by  himself  and  brother  for  the  purchase  price,  which  was  duly 
recorded  and  assigned  to  the  intervener.  Defendant  claimed 
the  goods  under  an  attachment  against  plaintiff's  brother; 
plaintiff  admitted  that  he  did  not  own  the  goods  but  claimed 
that  the  bill  of  sale  was  In  fact  a  mortgage  to  secure  him  as 
surety  on  the  note.  It  also  appeared  that  most  of  the  goods 
covered  by  the  mortgage  had  been  sold  and  the  remainder 
mingled  with  another  stock  owned  by  the  brother  of  plaintiff. 
Held,  that  in  an  action  for  conversion  a  verdict  was  properly 
directed  for  defendant— Syck  et  al.  v.  Bossingham,  363. 

Sale  of  Goods — Action  by  Mortgagees. — The  owner  of  a  stock  of 
goods,  after  executing  mortgages  thereon,  gave  a  bill  of  sale 
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to  another  who  went  into  possession,  and  thereafter  the  owner 
was  declared  a  bankrupt.  On  demand,  the  purchaser  refused  to 
deliver  the  goods  to  the  mortgagees  until  he  could  consult  an 
attorney,  but  the  next  day  made  a  formal  tender  and  requested 
that  a  time  be  fixed  for  an  accounting  of  goods  sold.  Held,  in 
a  suit  by  the  trustee  in  bankruptcy  against  the  purchaser  and 
mortgagees  to  recover  the  goods,  in  which  it  was  determined 
lat  both  the  mortgages  and  bill  of  sale  were  void.  It  was  er- 
ror to  render  judgment  on  a  cross-petition  of  the  mortgagees 
against  the  purchaser  for  conversion. — Stanley  v.  Southwick, 
481. 

CONSTRUCTION  OF  STATUTES— See  Statl-tes. 

Laws  of  Another  State — Opinions  of  its  Courts. — Courts  of  one 
state  will  not  take  Judicial  notice  of  laws  of  another,  but 
the  opinions  of  a  court  of  last  resort  in  construing  its  statutes 
are  entitled  to  weight. — Hendryx  v.  Evans  et  al.,  310. 

CONVEYANCES-  See  Deeds. 

COSTS. 

Taxation  of  Coats. — In  an  action  to  set  aside  the  probate  of  a 
will,  all  parties  being  children  of  deceased  and  contestants 
being  successful,  there  was  no  error  in  taxing  the  court  costs 
to  the  estate,  the  attorneys'  fees  to  be  paid  by  the  parties. — 
Kirsher  v.  Kirsher.  337. 

COUNTY  OFFICES. 

Recorder — Recovery  for  Assistance. — Under  Code,  section  496. 
a  county  recorder  cannot  recover  from  the  county  for  the  ser- 
vices of  an  assistant,  when  the  bill  therefor  is  not  filed  at  the 
next  regular  meeting  of  the  board  of  supervisors  after  the  ren- 
dition of  the  services. — Allen  v.  Adams  Co..  63. 

Allowance  of  Compensation. — In  an  action  by  a  county  recorder 
to  recover  for  assistance,  it  is  Immaterial  how  much,  if  any- 
thing, the  recorder  paid  the  assistant,  provided  the  bill  is  for 
services  necessarily  employed  and  the  amount  claimed  is  tho 
reasonable  value  of  the  service. — Idem. 

COUNTERCLAIM   -See  Landlord  and  Tenant. 

CRIMINAL  LAW -See  Quarantine. 

Assault  With  Intent  to  Commit  Murder — When  Special  Instruc- 
tion Not  Required. — On  a  prosecution  for  having  sent  a  box 
containing  explosives  for  another  to  open,  with  intent  to  com- 
mit murder,  and  the  jury  are  told  in  various  instructions  that 
a  finding  that  defendant  was  in  fact  the  person  who  sent  the 
box  was  essential  to  conviction,  it  is  not  necessary,  in  the 
absence  of  a  request,  to  devote  a  special  instruction  to  that 
subject.— State  v.  Hoot,  238. 

Brealcing  and  Entering — Indictment. — In  an  indictment  for  break- 
ing and  entering,  it  Is  sufficient  to  aver  possession  in  someone, 
without  alleging  the  name  of  the  owner. — State  v.  Williams, 
36'. 
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Burglary — Circumstantial  Evidence. — It  Is  not  necessary  for  the 
state  to  produce  a  witness  who  actually  saw  the  property  taken 
at  the  time  of  the  breaking  and  entering.  This  fact  like  any 
other  can  be  proved  by  circumstantial  evidence,  and  where  the 
circumstances  shown  are  inconsistent  with  any  other  rational 
hypothesis  than  that  the  building  was  broken  and  entered  with 
intent  to  steal  and  that  the  goods  were  stolen  by  breaking  and 
entering,  there  should  be  a  conviction  on  a  charge  of  breaking 
and  entering. — State  v.  Swift,  8. 

Burglary. — Evidence  in  the  case  considered  and  held  insufficient 
to  warrant  an  instruction  based  on  the  theory  that  defendant 
was  found  in  possession  of  the  stolen  property  shortly  after 
the  breaking  and  entering. — State  v,  Williams,  36. 

Burglary — Possession. — The  court  instructed  that  the  possession 
of  the  stolen  goods  if  unexplained,  was  sufficient  to  warrant 
the  conclusion  that  the  person  having  the  possession  broke 
and  entered  the  building,  unless  the  evidence  left  a  reasonable 
doubt  whether  defendant  might  not  have  come  "honestly"  into 
such  possession.     Held,  the  word   "honestly,"  as   used,   could 

^  have  no  reference  to  obtaining  goods  in  any  other  dishonest 
way  than  by  breaking  and  entering,  and  therefore  not  prejudic- 
ial.—State  V.  Swift.  8. 

Included  Offenses — Evidence. — Where  the  facts  in  a  case  are  such 
that  defendant  must  be  guilty  or  not  guilty  of  the  ofTense 
charged,  failure  to  instruct  with  respect  to  Included  offenses 
is  not  error.  Evidence  considered  and  held  to  show  no  in- 
cluded offense.— State  v.  Hoot,  238. 

Intent. — An  instruction  in  relation  to  breaking  and  entering 
under  Code,  section  4791,  which  makes  no  reference  to  the  in- 
tent, is  erroneous. — State  v.  Williams,  36. 

-Criminal  Intent. — A  husband  who  sends  a  box  containing  explo- 
sives  to  the  home  of  his  wife,  but  addressed  to  himself,  with 
the  expectation  that  she  will  receive  and  open  the  same  and 
that  her  death  will  result,  is  giiiljty  of  assault  with  intent  to 
commit  murder,  and  the  contention  that  it  cannot  be  presumed 
that  he  contemplates  that  she  will,  without  authority,  open 
the  box,  the  same  being  addressed  to  himself  and  hence  no 
basis  on  which  to  predicate  a  criminal  Intent,  is  without  merit. 
—State  V.  Hoot,  238. 

Same — Evidence. — In  a  prosecution  for  assault  with  intent  to 
commit  murder,  a  specific  intent  to  kill  must  be  proven.  Evi- 
dence in  the  case  considered  and  held  to  show  such  Intent. — 
Idem. 

Same.— rOn  a  prosecution  for  assault  with  intent  to  commit  mur- 
der, the  inquiry  is  "was  the  defendant  Inspired  by  a  criminal 
purpose  and  intent  to  make  an  assault,  and  did  he  adopt  and 
put  into  execution  a  plan  designed  to  effectuate  his  purpose 
and  intent,"  and  it  is  immaterial  that  in  the  execution  of  his 
plan  acts  were  done  unauthorized  by  the  general  laws  relating 
to  business  affairs. — Idem. 
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DAMAGES. 

Aggravation  of  Damages. — In  an  action  for  an  Illegal  arrest 
plaintifF  may  show  in  aggravation  of  damages  that  he  was  ar- 
rested in  the  presence  of  his  family. — Young  v.  Gormley  et  al.. 
372. 

Attachment. — In  case  of  a  wrongful  attachment,  the  rent  of  a 
building  for  which  defendant  was  liable  and  in  which  he  was 
conducting  his  business  at  the  time  of  the  attachment,  and  the 
value  of  defendant's  time  in  the  particular  business  in  which 
he  was  engaged  are  proper  elements  of  damage,  and  an  in- 
struction not  in  accordance  therewith  is  error. — Lord,  Owen  & 
Co.  V.  Wood,  303. 

Breach  of  Contract. — In  an  action  for  a  breach  of  contract,  such 
damages  are  recoverable  as  are  the  natural  and  proximate  con- 
sequence of  the  breach  or  may  reasonably  be  supposed  to  have 
been  within  the  contemplation  of  the  parties  at  the  time  the 
contract  was  made. — Wragg  &  Son  v.  Mead,  319. 

Covenant  Against  Incumbrances. — Where  the  breach  is  an  out- 
standing lease  of  the  premises,  the  measure  of  damages  is  the 
rental  value  of  the  land  for  the  unexpired  term  of  the  lease. — 
Idem. 

Remote  and  Speculative. — Where  there  is  an  outstanding  lease  on 
property  conveyed  with  a  covenant  against  incumbrances,  the 
tact  that  the  vendor  knew  the  property  was  to  be  used  by  the 
purchaser  for  the  storage  of  goods  will  not  impose  on  him  a 
liability  in  damages  for  sums  paid  by  the  purchaser  during  the 
continuance  of  the  lease  in  hauling  his  goods  a  considerable 
distance  for  storage,  such  damages  being  too  remote  and  not 
within  the  contemplation  of  the  parties. — Idem. 

Detention. — In  a  replevin  action  where  one  elects  to  treat  the 
property  as  converted  at  the  time  it  was  taken  and  have  a 
money  judgment  for  its  value  at  that  time,  he  is  not  entitled 
to  damages  for  detention. — Powers  v.  Benson  et  al.,  428. 

To  Crops. — ^In  estimating  the  damage  to  a  crop  of  com  by  hail, 
the  Jury  may  consider  the  yield  of  other  fields  of  similar  kind 
and  quality  in  the  same  vicinity. — Condon  v.  Hail  Ins.  Ass'n, 

80. 

Instruction. — In  a  suit  for  damages  for  an  assault,  an  instruction 
based  on  sufficient  evidence  that  if  defendant  attempted  to  ride 
his  horse  upon  or  against  plaintiff,  whereupon  defendant,  act- 
ing as  a  reasonable  man,  armed  himself  with  a  stick  to  ward 
off  the  attack,  and  thereby  plaintiff's  horse  was  frightened  and 
he  received  the  injuries  complained  of,  then  defendant  is  not 
liable  for  damages,  is  correct. — Halley  v.  Tichenor,  164. 

Mental  Pain. — In  an  action  for  wrongful  arrest,  the  facts  and 
circumstances  being  shown,  the  jury  may  therefrom  assess 
such  damages,  which,  as  fair  minded  men,  they  believe  just 
and  reasonable  to  allow  for  mental  suffering  and  humiliation. — 
Young  V.  Gormley  et  al.,  372. 
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Same. — ^Damages  for  mental  pain  and  suffering  are  actual,  not 
!>un!tive. — Idem, 

Medical  Services. — In  an  action  for  injuries  the  plaintiff  is  en- 
titled to  recover  as  damages  the  reasonable  value  of  the  medi- 
cal services  performed,  but  where  there  is  evidence  of  the 
amount  of  the  physician's  bill,  an  instruction  that  he  may  re- 
cover "such  sum  as  will  compensate  him  for  money  expended 
and  liability  incurred  for  medical  treatment"  may  be  sus- 
tained.— Sachra  v.  Town  of  Manilla,  562. 

Loss  of  Time. — In  an  action  for  personal  injuries,  an  Instruction 
that  plaintiff  should  be  allowed  the  value  of  his  time  while  dis- 
abled is  more  favorable  than  defendant  is  entitled  to,  as 
he  may  have  compensation  for  loss  of  time  while  only  par- 
tially disabled. — Idem. 

Loss  of  Time. — In  an  action  for  seduction,  where  the  only  evi- 
dence of  the  value  of  her  time  lost  is  that  of  plaintiff,  which 
shows  her  avocation  to  have  been  a  teacher  at  a  salary  of  from 
$$0  to  $34  per  month,  her  damage  in  this  respect  is  what  she 
could  earn  as  a  teacher. — Liampman  v.  Bruning.  167. 

Medical  Attendance. — In  an  action  for  seduction,  where  plaintiff 
testifies  that  the  doctor's  bill  was  a  certain  sum,  which  has  not 
been  paid,  she  is  entitled  to  an  allowance,  and  the  reasonable- 
ness of  the  sum  may  be  left  to  the  jury. — Idem. 

Special  Damages. — Special  damages  are  such  as  do  not  ordinarily 
result  from  a  given  cause,  and  to  be  recovered  must  be  pleaded. 
— Klrcher  v.  Town  of  Larch  wood,  578. 

Speculative  Damages. — Mere  delay  in  furnishing  machinery  which 
does  not  interrupt  an  established  business  will  not  sustain  an 
action  for  damages  for  loss  of  patronage. — Mfg.  Co.  v.  Cream- 
ery Co.,  584. 

Sewers — Insufficient  Capacity. — A  property  owner  who  voluntarily 
constructs  a  sewer  from  the  basement  of  his  building  to  the 
city's  main  sewer,  paying  the  required  fee  for  permission  to 
do  so,  and  knowing  that  the  city  sewer  is  insufficient  at  times 
to  carry  the  surface  water  and  sewerage  and  that  other  con- 
nected cellars  near  his  own  had  been  flooded,  has  no  right  of 
action  against  the  city  for  damages  caused  by  the  flooding  of 
his  cellar  by  backwater  from  the  city  sewer. — Sheriff  v.  City 
of  Oskaloosa,  442. 

Street  Grades. — A  property  owner  making  improvements  prior  to 
the  establishment  of  a  street  grade  cannot  recover  damages 
caused  by  bringing  the  street  to  a  grade  thereafter  legally  es- 
tablished.—Wilber  V.  City  of  Ft.  Dodge,  555. 

Same. — Failure  of  a  city  council  to  adopt  a  resolution  ordering , 
the  work  of  bringing  a  street  to  grade,  in  the  absence  of  an  al- 
legation and  proof  of  special  damages  on  account  of  such  fail- 
ure, will  not  create  a  right  of  action  in  favor  of  a  property  own- 
er for  damages  resulting  in  bringing  such  street  to  grade. — 
Idem, 
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street—Description. — A  plat  of  an  addition  to  a  city  is  insuffi- 
cient to  establish  the  dedication  of  a  street  where  it  fails  to  dis- 
close the  lines,  corners  and  dimensions  of  the  land  claimed  to 
have  been  dedicated.  The  description  must  be  as  definite  as  is 
required  in  a  conveyance. — Coe  College  v.  City  of  Cedar  Rapids, 
541. 

Evidence. — Intention  to  dedicate  land  to  a  public  use  may  be  in- 
ferred from  its  shape,  dimensions,  situation,  etc..  but  the  evi- 
dence fails  to  bring  this  case  within  the  rule.— /dew. 

Evidence. — ^Evidence  considered  and  held  insufficient  to  show  a 
common  law  dedication  of  a  street. — Idem. 

DEEDS. 

Alteration  of. — ^The  unauthorized  alteration  of  a  deed  after  its 

execution  and  delivery  will  not  effect  its  validity. — Slatterly  v. 
Slatterly  et  al.,  717. 

Acknowledgment. — ^Acknowledgment  Is  not  necessary  to  the 
validity  of  a  deed  between  the  parties. — Idem, 

Escrow — Right  to  Recall. — Where  a  father  executes  deeds  con- 
veying his  real  estate  to  his  sons  and  places  the  same  in  es- 
crow, with  instructions  to  deliver  them  upon  his  death,  but  re- 
taining the  title  and  control  of  the  deeds  and  the  right  to  with- 
draw them,  the  transaction  is  of  a  testamentary  character  and 
the  father  has  the  right  to  cancel  the  deeds  at  pleasure. — 
Everts  v.  Everts  et  al.,  40. 

Want  of  Consideration — Burden  of  Proof. — Under  Code,  section 
3069,  a  deed  Imports  a  consideration,  and  the  burden  is  on  the 
party  affirming  want  of  consideration  to  show  it. — Luke  v. 
Koenen,  103. 

Delivery  Presumed. — A  deed  from  father  to  son  reciting  a  con- 
sideration and  filed  for  record  by  the  grantor  will  be  presumed 
to  have  been  delivered. — Luckhart  v.  Luckhart,  248. 

Trust  In  Land — Want  of  Consideration. — Where  a  father  conveys 
real  estate  to  a  son,  reciting  payment  of  consideration,  those 
interested  in  the  grantor's  estate  cannot  establish  a  trust  in 
the  land,  where  there  is  no  proof  of  fraud  or  mistake  by 
showing  that  the  deeds  were  in  fact  without  consideration. — 
Idem. 

Reformation  of  Deed. — To  reform  a  deed  on  the  ground  of  mis- 
take, the  mistake  must  be  mutual. — Montgomery  v.  Mann,  609. 

Possession. — In  an  action  to  set  aside. a  deed  on  the  ground  ot 
fraud  and  failure  .of  title,  where  it  appears  that  plaintiff  never 
took  actual  possession,  the  fact  that  his  possession  was  never 
disturbed  is  no  defense. — Campbell  v.  Spears,  670. 

DECREES—  See  Judgments. 
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DEPOSIT. 
General  Deposit. — Where  an  executor  deposits  trust  funds  with  a 
bank,  which  are  subject  to  check,  there  being  no  agreement 
to  return  the  identical  deposit  or  to  apply  the  same  to  any 
specific  purpose,  the  deposit  is  a  general  one. — Officer  v.  Of- 
ficer et  al.,  389. 

DEPOSIT  OF  PUBLIC  FUNDS— See  Sohools. 

DOWER. 

Limitation  of  Action. — The  statute  qf  limitations  does  not  com- 
mence to  run  against  a  wife's  right  of  dower  until  the  death 
of  the  husband. — ^Lucas  v.  White,  735. 

WillSd — Under  section  2452  of  the  Code  of  1873,  an  acceptance  of 
'   the  proYisions  of  a  will  did  not  bar  the  wife's  dower  right  un- 
less the  will  so  expressly  provided,  or  there  wag  an  inconsist- 
ency between  such  right  and     the  provisions  of     the  will. — 
Klefer  v.  Gillett  et  al.,  107. 

Construction  of  Wiil. — Testator  bequeathed  to  his  wife  and 
daughter  the  use  of  his  farm  so  long  as  they  desired  to  manage 
it,  but  if  it  should  be  sold,  the  proceeds  were  to  be  divided 
equally  between  the  wife  and  his  two  children  "the  part  so  given 
to  my  wife  to  be  in  lleii  of  her  dower."  The  wife  died  without 
any  disposition  of  the  farm.  Held,  the  provision  "in  lieu  of 
dower"  related  to  a  disposition  of  the  proceeds  of  the  sale  of  the 
farm;  that  the  provisions  of  the  will  were  not  inconsistent  with 
her  right  to  dower  in  the  land,  and  that  she  became  the  owner 
of  a  one-third  Interest  in  the  land  which  upon  her  death  was 
subject  to  her  debts. — Idem. 

DRAINAGE— See  Waters. 
Drains — Nuisance — Abatement. — The  fact  that  township  trustees^ 
contribute  to  the  expense  of  constructing  a  drain  to  carry  the' 
water  from  the  land  of  one  onto  that  of  another  will  not  re- 
move a  liability  of  defendant  for  damage  caused  thereby;  and 
a  tile  drain  is  not  a  permanent  structure,  the  maintenance  and 
use  of  which  may  not  be  enjoined  at  the  suit  of  the  party  in- 
jured.— Costello  V.  Pomeroy,  213. 

Liability  of  City  in  Grading  Streets — Damages. — A  city  may  be 
liable  in  damages  for  grading  a  street,  though  done  in  accord- 
ance with  an  ordinance,  if  thereby  the  nat^in!     drainage   is 
destroyed  and  no  adequate  provision  is  mad^  f--^^-  disposing  of     • 
the  surface  water.—Wilber  v.  City  of  Ft.  Dods^o,  555. 

Drainage  Ditch — New  Issue  on  Appeal. — Where  the  issue  on  the 
trial  was  the  right  to  maintain  a  ditch  for  drainage  purposes, 
a  new  issue  involving  the  right  to  maintain  an  embankment 
which  in  high  water  kept  it  from  flowing  in  another  direction 
cannot  be  considered  on  appeal. — Battles  v.  Roberts,  747. 

EASEMENT — See  Highways— Notice. 

EQUITY. 

Reformation  of  Contract— Specific  Performance. — ^EJqulty  will  re- 
form a  writing  entered  into  under  a  mistake  as  to  the  legal 
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effect  of  the  words  used,  and  when  such  is  the  fact,  specific 
performance  will  be  denied. — Hopwood  v.  McCausIand,  218. 

Appeal  Bond — Deposit  to  Secure  Sureties. — A  suit  in  equity 
against  the  principal  and  sureties  on  a  supersedeas  bond  for 
damages  sustained  by  reason  of  the  appeal  to  which  a  bank 
with  whom  the  principal  deposited  funds  to  indemnify  his  sure- 
ties Is  made  a  party,  is  a  proper  proceeding  to  reach  the  funds 
in  the  bank,  and  the  obligee  is  not  required  to  resort  to  gar- 
nishment for  that  purpose. — Streeter  v.  Gleason  et  al.,  708. 

Appeal  Bond — Reformation  of. — A  supersedeas  bond  executed 
through  mistake  may  be  reformed  in  equity. — Idem. 

ESTATES  OF  DECEDENTS. 

Claim  Against  Estate— Evidence. — In  an  action  to  establish  a 
note  against"  the  estate  of  decedent,  there  was  evidence  tending 
to  show  that  the  note  was  written  on  a  single  sheet  of  paper, 
that  it  was  executed  by  deceased,  the  mother  of  plaintiff  and 
her  husband,  and  delivered  to  a  third  person  for  plaintiff's  use. 
but  afterwards,  on  plaintiff's  order,  was  delivered  to  his  father, 
and  while  in  his  possession  the  signatures  were  severed  from 
the  body  of  the  note,  the  several  parts  being  left  in  the  desk 
where  the  same  was  kept.  Held  siUHcient  to  support  a  verdict 
for  plaintiff. — Curd  v.  WIsser  et  al.,  743. 

Deposit  of  Trust  Funds. — ^An  executor  may  rightfully  deposit 
trust  funds  to  the  account  of  the  estate  in  a  solvent  bank. — 
Officer  V.  Officer  et  al.,  389. 

Trust  Funds — Preference. — Where  an  executor  makes  a  general 
deposit  of  trust  funds  in  a  solvent  bank,  neitber  he  nor  the 
cestui  que  trust,  in  case  of  a  failure  of  the  bank,  has  any 
preference  over  other  creditors,  though  the  bank  knew  the  char- 
acter of  the  deposit. — Idem. 

Trusts — Interest  of  Trustee — Rights  of  Creditors. — Where  a  wife 
devises  one-third  of  her  entire  property  to  her  husband  and  the 
remaining  two-thirds  to  him  in  trust  for  her  minor  child,  with 
full  power  to  sell  and  convey  the  trust  estate  and  reinvest  the 
proceeds,  and  in  the  exercise  of  such  power  the  husband  appro- 
priates to  his  own  use  or  squanders  a  large  part  of  the  estate, 
he  stilly  has  a  one-third  interest  in  the  remaining  realty  which 
can  be* reached  by  his  creditors,  his  interest  attaching  to  each 
tract  and  not  in  the  estate  as  a  whole, — Wales  v.  Sammls  et 
al.,  293. 

Rights  of  Beneficiary — Lien  of  Creditors. — ^Where  a  trustee  with 
power  of  disposal  has  a  Joint  interest  in  an  estate  with  a  bene- 
ficiary under  a  will,  the  beneficiary  has  no  lien  on  the  interest 
of  the  trustee  to  reimburse  him  for  defalcations  which  is  par- 
amount to  the  lien  of  the  creditors  of  the  trustee  that  attach 
prior  to  the  time  the  beneficiary  asserts  his  claim. — Idem. 

Legacy — Stocks  and  Bonds — Ademption. — ^The  acceptance  by  the 
executors  of  a  testator  of  a  note  which  be  agreed  to  take  in  lieu 
of  certain  stock  or  bonds  of  a  corporation  owned  by  him  and  be- 
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queathed  by  bis  will,  does  not  amount  to  an  ademption  of  the 
legacy. — Frahm  et  al.  v.  Steffen  et  al.,  85. 

Homestead — Apportionment  of  Incumbrance. — ^An  allowance  to 
the  widow  of  one-third  of  the  real  estate,  including  the  home- 
stead, and  an  apportionment  of  the  incumbrance  executed  by 
husband  and  wife  so  as  to  leave  the  homestead  free,  is  proper, 
though  the  widow  thereby  receives  more  than  one-third  the  net 
realty.—Bissell  v.  Bissell,  127. 

"Widow's  Allowance — Fraud. — The  statement  of  a  widow  In  her 
application  for  the  allowance  of  a  year's  support,  alleging  that 
her  husband  died  intestate  when  in  fact  he  left  a  will,  does  not 
amount  to  fraud,  where  the  other  allegations  are  substantially 
correct. — Busby  v.  Busby  et  al.,  536. 

"Widow's  Support. — Code  section  3314,  contemplates  that  an  allow- 
ance shall  be  made  to  the  widow  out  of  her  husband's  estate 
for  a  year's  support  of  herself  and  children,  even  though  she 
may  have  property  in  her  own  right — Idem. 

Allowance  for  Widow — Application  to  Set  Aside — Delay. — Where 
one  of  the  executors  of  a  will  learned  of  an  order  making  an 
allowance  for  the  widow  shortly  after  it  was  made,  he  cannot 
have  the  order  set  aside  on  his  application  filed  two  years  after- 
wards, because  of  delay. — Idem. 

ESTOPPEL. 

Building  and  Loan. — The  fact  that  a  holder  of  preferred  stock  of 
a  building  and  loan  association,  on  which  she  obtained  a  loan, 
has  made  repayments  to  the  amount  of  such  loan  will  dot  estop 
her  from  asserting  the  invalidity  of  the  contract — Winegard- 
ner  v.  Loan  Co.  et  al.,  485. 

Denial  of  Partnership. — Where  plaintiff  extended  credit  to  a  sup- 
posed firm,  relying  upon  representations  of  an  employe  that  one 
of  defendants  was  a  member  of  such  firm,  if  there  was  in  fact 
no  partnership,  the  employe  was  not  authorized  to  act  for  such 
defendant  and  he  was  not  estopped  to  deny  the  partnership. — 
Johnson  Bros.'  v.  Carter  &  Co.  et  al.,  355. 

Executors  Report — Objection  To. — The  fact  that  a  legatee  under 
a  will  who  is  a  non-resident  of  the  state  employs  attorneys  to 
represent  her,  who  advise  the  executor  to  make  a  ceitain 
charge  against  her,  will  not  estop  such  legatee  from  resisting 
such  charge  on  learning  the  facts  and  before  final  settlement  of 
the  estate,  where  it  appears  that  such  attorneys,  without  heir 
knowledge,  were  also  attorneys  for  the  executor. — In  re  Cum- 
ming's  Estate,  421. 

Specific  Performance. — Defendant  gavo  plaintiff  an  option  or  con- 
tract to  purchase  land,  agreeing  that  plaintiff  should  notify  him 
of  his  final  conclusion  in  the  matter.  Within  the  time  agreed 
plaintiff's  agent  notified  defendant  that  he  could  not  raise  the 
money  and  that  unless  defendant  extended  the  time,  which  he 
refused  to  do,  the  option  would  be  abandoned.  Thereafter  de- 
fendant made  valuable  improvements  and  leased  the  land  for  a 
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term  of  years.  Held,  that  plaintiff's  acts  and  conduct  estopped 
him  from  enforcing  specific  performance. — Hopwood  v.  McCaus- 
land,  218. 

Receiver — Filing  of  Claim. — ^Where  a  mortgagee  commences  fore- 
closure of  his  mortgage,  issuing  an  attachment,  and  afterward 
a  receiver  of  the  mortgaged  property  is  appointed  and  makes 
application  for  an  order  to  sell  subject  to  the  mortgages,  to 
which  such  mortgagee  appears,  and  before  an  order  of  sale  is 
granted  he  files  his  claim  with  the  receiver,  which  is  disallowed, 
but  an  order  is  granted  authorizing  an  appeal  therefrom,  the 
Diortgagee  thereby  elects  to  rely  on  his  claim  against  the  re- 

.  ceiver  and  is  estopped  from  proceeding  against  the  property  on 
a  judgment  of  foreclosure  of  his  mortgage. — Mercantile  Realty 
Co.  V.  Stetson  et  al.,  324. 

Easement  in  Street — Representations  of  Vendor — Where  a  grantor 
sells  and  conveys  lots  describing  them  by  metes  and  bounds, 
also  by  reference  to  the  same  as  designated  on  a  certain  plat 
and  represents  that  the  lots  are  adjacent  to  a  street  which  he 
points  out  on  the  plat,  the  grantee  takes  an  easement  in  the 
street  which  the  grantor  is  estopped  to  deny,  even  though  the 
plat  was  not  authorized  by  him,  was  not  legal,  and  had  never 
been  recorded. — Cleaver  v.  Mahanke  et  al.,  77. 

Insurance — Settlement  of  Assessment. — An  agent  of  a  mutual  hail 
association,  authorized  simply  to  collect  delinqtt^nt  assessments, 
settled  with  a  suspended  member  by  allowing  him  a  claimed 
loss  in  part  payment  and  accepting  his  note  for  the  balance,  the 
proceeds  of  which  he  remitted  the  company,  with  full  information 
as  to  the  settlement.  The  company  notified  Jthe  assured  that 
the  claimed  loss  could  not  be  allowed  but  retained  the  proceeds 
of  the  note,  and  subsequently  notified  him  that  an  assessment 
for  another  year  was  due.  Held,  that  the  company  by  its  con- 
duct had  ratified  the  act  of  the  agent,  which  restored  the 
assured  to  membership,  and  had  thereby  waived  its  right  to 
claim  a  forfeiture  of  the  policy. — ^Barrett  v.  Ins.  Co.,  184. 

Sufficiency  of  Description. — ^A  description  of  real  property  that 
will  pass  title  by  a  deed  is  sufficient  in  a  judicial  sale,  and 
where  one  seeking  to  enjoin  an  execution  sale  alleges  owner- 
ship of  the  property  described  in  the  execution,  he  is  estopped 
to  deny  the  sufficiency  of  description. — McCormick  v.  McCor- 
mick  Harvesting  Mch.  Co.,  593. 

Streets. — ^Representations  of  the  agent  of  a  third  party,  a  stranger 
to  the  title  that  a  space  between  certain  lots  is  a  street,  will 
not  estop  the  owner  from  asserting  title  against  the  claim  of  a 
city  that  the  same  is  a  street. — Coe  College  v.  City  of  Cedar 
Rapids,  541. 

EVIDENCE. 

Accident  at  Crossing — Signals. — ^In  an  action  for  damages  occur- 
ring at  a  railway  crossing,  the  testimony  of  witnesses  who  were 
in  a  position  to  hear,  that  they  heard  no  crossing  signal,  and  of 
another  that  he  did  bear  sif^ials,  creates  a  conflict  of  evidence 
which  it  is  the  province  of  the  jury  to  determine. — Selensky  v. 
Ry.  Co.,  113. 
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Positive  and  Negative  Teatlmony. — ^The  testimony  of  witnesses 
that  they  did  not  hear  a  signal,  who  have  the  same  opportunity 
for  observation  as  those  who  say  the  signal  was  given,  is  not 
negative  but  positive,  and  entitled  to  equal  weight  with  the 
affirmative  statement. — Idem, 

Agency^ — In  a  suit  to  recover  for  a  binder  shipped  in  care  of  a 
third  party,  it  is  competent  for  the  purpose  of  establishing 
agency  in  the  third  party,  to  show  that  he  had  handled  plaintiff's 
machines  and  had  sold  them  and  taken  notes  in  settlement  pay- 
able to  plaintiff. — McCormick  Harvesting  Machine  Co.  v.  Lam- 
bert, 181. 

Authority  of  Agent — Notice. — ^In  the  sale  of  a  binder  shipped  to 
defendant  in  care  of  a  third  party  on  condition  that  it  should  be 
given  one  day's  trial,  and  if  it  failed  to  work  well  immediate 
notice  should  be  given  plaintiff  or  its  agent,  the  evidence  on  the 
question  of  agency  of  the  third  party  is  considered  and  held 
sufficient  to  warrant  the  jury  in  finding  that  such  third  party 
was  authorized  to  receive  notice  of  the  failure  of  the  binder  to 
work. — Idem. 

Same^ — The  fact  that  men  came  to  repair  a  machine  in  response 
to  notice  given  the  agent  of  its  failure  to  work,  is  sufficient 
evidence  of  the  agent's  authority,  in  the  absence  of  a  contrary 
showing. — Idem. 

Arrest — Damages. — In  an  action  for  an  illegal  arrest  plaintiff  may 
show  in  aggravation  of  damages  that  he  was  arrested  in  the 
presence  of  his  family. — Young  v.  Gormley  et  al.,  372. 

Attachment — Statement  of  Creditor. — Where  a  wrongful  attach- 
ment  is  an  issue  and  malice  is  alleged,  a  conversation  with  the 
creditor  at  the  time  the  debt  was  incurred  regarding  the  date 
of  payment  is  admissible. — ^Lord,  Owen  &  Co.  v.  Wood,  303. 

Statements  of  Attorney's  Clerk. — The  statement  relating  to  the 
ground  of  an  attachment  of  a  clerk  employed  in  an  attorney's 
office,  who  has  actual  charge  of  the  collection  of  the  account 
and  who  authorizes  the  attachment,  which  is  subsequently  ap- 
proved by  the  attorney,  is  admissible  against  the  client  In  a 
suit  for  wrongful  issuance  and  levy  of  the  writ. — Idem. 

Admissibility. — In  defense  to  an  action  to  establish  a  note  as  a 
claim  against  an  estate,  the  executor  testified  that  when  the 
note  was  presented  claimant  stated  that  he  Had  personal  prop- 
erty belonging  to  deceased  which  he  would  turn  over  If  the  note 
were  allowed,  if  not  he  should  keep  it.  was  properly  stricken 
out  as  tending  to  inject  a  new  issue. — Curd  v.  Wlsser  et  al.,  743. 

Admission. — Error  in  the  exclusion  of  evidence  is  cured  by  the 
subsequent  admission  of  testimony  covering  the  same  point — 
Meyer  v.  Baird  et  al..  697. 

Motion  to  Strike. — ^Where  evidence  is  admitted  without  objection, 
a  motion  at  the  close  of  all  the  testimony  to  strike  certain  por- 
tl<m8,  comes  too  late. — Slatterly  v.  Slatterly  et  al.,  717. 

Vol.  120  Iowa. — 49 
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Admission  of  Cash  Book. — In  a  replevin  action  based  on  the  fraud 
of  the  purchaser  of  the  goods,  his  cash  book,  made  up  from 
memoranda  of  sales  and  disbursements,  is  admissible  to  show 
in  a  genera]  way  the  character  and  extent  of  his  business, 
though  such  memoranda  is  not  produced  and  the  entries  In  the 
cash  book  are  not  verified  by  the  party  making  them,  and  this 
is  true  even  though  a  trustee  in  bankruptcy  has  been  substi- 
tuted as  a  party  defendant.— Kuh,  Nathan  &  Fisher  Co.  v.  Gluck- 
lick  et  al..  504. 

Burden  of  Proof- — ^Where  the  plaintiff  relies  on  a  letter  claimed 
to  have  been  written  by  defendant  as  his  authority  to  make  a 
contract  for  the  sale  of  her  land,  and  the  only  evidence  of  its 
genuineness  is  the  testimony  of  witnesses  that  they  are  accus- 
tomed to  comparing  signatures  and  that  the  handwriting  on  the 
envelope  containing  the  letter  is  the  same  as  the  signature  of 
defendant  affixed  to  other  instruments,  and  where  defendant 
denies  having  written  the  letter  or  having  knowledge  thereof, 
there  is  a  failure  to  sustain  the  burden  of  proof  cast  upon  the 
plaintiff  to  establish  his  agency. — Darr  v.  Darrow,  29. 

Exciusion  of  Evidence. — ^Error  in  exclusion  of  evidence  is  cured 
by  the  subsequent  admission  of  same;  and  a  party  cannot  com- 
plain of  the  exclusion  of  evidence  which  his  own  objection  has 
assisted  in  keeping  out  of  the  record. — Ley  v.  Ins.  Co.,  203. 

Good  Faith  of  Assured. — In  an  action  on  an  insurance  policy, 
where  the  company  pleads  fraudulent  representations  of  the 
assured  in  procuring  the  same,  which,  if  known  to  the  appli- 
cant to  be  false  would  avoid  the  policy,  the  evidence  is  con- 
sidered and  held  sufficient  to  warrant  the  conclusion  that  as- 
sured acted  in  good  faith  in  making  the  representations. — Idem. 

Exciusion  of  Evidence — Error-^ured  by  Verdict. — ^In  an  action 
for  fraudulent  representations  error  in  the  exclusion  of  evi- 
dence in  support  of  a  counterclaim  for  damages  for  the  wrong- 
ful issuance  of  an  attachment  based  on  non-residence,  where  the 
ground  for  the  attachment  is  admitted,  is  cured  by  a  verdict  for 
the  plaintiff.— Riley  v.  Bell,  618. 

There  is  no  prejudicial  error  in  sustaining  objections  to  questions 
which  are  afterwards  substantially  answered  by  the  witness. — 
Powers  V.  Benson  et  al.,  428. 

Where  evidence  is  admissible  for  a  certain  purpose,  the  fact  that 
the  court  in  the  absence  of  a  request  does  not  limit  its  applica- 
tion by  an  instruction,  is  not  prejudicial  error. — Klrcher  v. 
Town  of  Larchwood,  578. 

Objection — When  to  be  Made. — Objection  to  a  portion  of  the 
answer  of  a  witness  which  is  not  responsive  cannot  be  first 
raised  on  appeal.— Gerrainder  v.  Ins.  Ass'n  et  al.,  614. 

Value — Separate  Items. — An  objection  to  a  question  calling  for 
the  reasonable  value  of  property  which  enumM«.tes  the  separate 
parts  but  omits  a  material  item,  or  where  the  witness  has  aJ* 
ready  given  the  value  of  the  separate  parts,  should  be  su»» 
tained. — Idem, 
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Prejudicial  Cro««-Exami nation^ — ^In  an  action  on  an  insurance 
policy  where  it  is  claimed  that  plaintiff  set  the  fire,  it  is  error 
to  permit  a  material  witness  for  the  defense  to  be  asked  on 
cross-examination  if  he  had  not  been  accused  of  burning  a  bam. 
— Idem. 

Conclusion  of  Witness. — In  an  action  for  injuries  sustained  while 
crossing  a  bridge,  a  witness  should  not  be  permitted  to  state  as 
a  conclusion  whether  there  was  another  crossing  plaintiff  might 
have,  gone  over  "without  any  trouble,"  and  such  testimony  is 
also  improper  where  there  is  no  showing  that  the  same  is  a 
public  way  or  known  to  plaintiff. — ^Perry  v.  Clarke  County,  96. 

Conclusion  of  Witness. — ^An  ordinary  witness  should  state  only 
facts,  and  an  inference  or  conclusion  as  to  what  the  witness  did 
should  be  stricken  out — ^achra  v.  Town  of  Manilla,  562. 

Competency  of  Witness. — ^A  witness  who  dissected  a  horse, 
though  not  a  veterinary,  but  who  states  that  from  experience 
he  is  able  to  say  whether  the  organs  of  the  animal  were  in 
normal  condition,  is  competent  to  give  his  opinion  on  that  suN 
Ject. — ^Wisecarver  v.  Long  &  Camp,  59. 

Improper  Objection. — ^The  relevancy  of  testimony  cannot  be  con- 
sidered on  an  objection  which  simply  goes  to  the  competency 
of  the  witness. — Commission  Co.  v.  Elwood,  632. 

Non-Prejudicial  Evidence. — The  admission  of  the  testimony  of  a 
witness  as  to  his  understanding  of  an  agreement  is  not  error 
where  no  prejudice  results. — Idem, 

Continuance. — A  motion  for  continuance  may  be  offered  and  read 
in  evidence. — Halley  v.  Tichenor,  164. 

Claim  Against  Estate. — In  an  action  to  establish  a  note  against 
the  estate  of  decedent,  there  was  evidence  tending  to  show  that 
the  note  was  written  on  a  single  sheet  of  paper,  that  it  was  ex- 
cuted  by  deceased,  the  mother  of  plaintiff  and  her  husband,  and 
delivered  to  a  third  person  for  plaintiff's  use,  but  afterwards,  on 
plaintiff's  order,  was  delivered  to  his  father,  and  while  in  his 
possession  the  signatures  were  severed  from  the  body  of  the 
note,  the  several  parts  being  left  in  the  desk  where  the  same 
was.  kept.  .Held  suflacient  to  support  a  verdict  for  plaintiff.— 
Curd  V.  Wisser  et  al..  743. 

Communications  With  Deceased. — In  an  action  to  establish  a 
note  as  a-  claim  against  an  estate,  evidence  by  a  joint  maker 
that  deceased  signed  the  note  Is  inadmissible,  under  Code,  sec- 
tion 4604,  though  when  stricken  out  Is  harmless,  but  evidence 
that  the  payee  ordered  delivery  of  the  note  to  the  surviving 
Joint  maker  and  that  It  was  afterwards  In  his  possession  is  ad- 
missible.— Curd  V.  Wisser  et  al.,  743. 

Personal  Transaction. — The  testimony  of  a  daughter  as  to  what 
she  did  with  her  personal  earnings  during  her  father's  lifetime 
Is  not  objectionable  as  relating  to  a  personal  transaction  witli 
deceased. — Klrsher  v.  Kirsher,  337. 
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Transaction  With  Deceased  Person. — ^Where  defendant  Is  sued 
on  a  note  given  to  one  since  deceased,  he  is  an  incompetent 
witness  on  the  question  of  want  of  consideration  for  the  note, 
under  CJode,  section  4604. — Luke  v.  Koenen,  103. 

•  The  fact  that  a  physician  in  testifying  to  the  insanity  of  testator 
was  mistaken  as  to  •he  time  he  treated  him  merely  affects  the 
value  of  his  testimony. — Kirsher  v.  Klrsher,  337. 

Commissions — Bad  Faith  of  Principai. — In  an  action  by  an  agent 
i       for  commissions  for  the  sale  of  goods,  where  It  is  claimed  that 
^      the  principal  was  to  accept  and  fill  all  orders  from  persons  hav- 
ing a  certain  rating,  but  that  he  acted  in  bad  faith  in  refusing 
'      to  fill  certain  orders,  it  must  appear,  in  order  to  bind  the  prin- 
cipal, that  the  credit  rating  of  such  rejected  customers  was  one 
known  to  and  in  use  by  the  defendant,  and  private  information 
obtained  by  the  agent  as  to  the  responsibility  of  such  customer 
is  inadmissible  for  the  purpose  of  establishing  bad  faith. — ^Wolf- 
son  V.  Allen  Bros,  455. 

Custom — Motion  to  Strike. — A  party  cannot  permit  evidence  of 
a  local  custom  to  be  received  without  objection  and  afterwards 
have  It  stricken  on  motion. — Commission  Co.  v.  Elwood,  632. 

Damage  to  Crops. — In  an  action  on  a  hail  policy  one  of  plaintiff  s 
witnesses  on  cross-examination  stated  the  average  yield  of  his 
own  corn,  and  on  redirect,  without  objection,  that  It  was  injured 
by  hall.  Held,  not  error  to  permit  him  to  state  that  it  was  in- 
jured by  the  same  storm  which  damaged  plaintiff's  crop. — Con- 
don V.  Hail  Ins.  Ass'n,  80. 

Declarations  of  Present  Pain. — ^In  a  personal  injury  action,  declar- 
ations of  plaintiff  regarding  present  pain  are  competent. — ^Ham- 
ilton V.  Coal  &  Mining  Co.,  147. 

Custom. — Evidence  as  to  custom  of  height  and  width  of  entries  to 
mines  in  the  same  district  is  admissible. — Idem. 

Pain  and  Suffering. — In  an  action  for  an  Injury  caused  by  a  de- 
I        fective  sidewalk,  the  plaintiff,  under  a  general  allegation  that 
by  reason  of  the  injury  he  suffered  great  bodily  yaln.  may  show 
that  his  kidneys  h»d  become  somewhat  affected  by  his  confine- 
ment.— Kircher  v.  Town  of  Larchwood,  678. 

Declarations  of  Donor. — Subsequent  declarations  of  the  donor, 
not  a  part  of  the  res  gestae,  are  inadmissible  to  show  that  >» 
conveyance  to  a  son  is  a  gift  rather  than  an  advancement. — 
Ellis  et  al.  v.  Newell,  71. 

Gift. — In  a  suit  for  partition,  the  widow  of  intestate,  who  Is  a 
party  thereto,  is  an  incompetent  witness  to  show  that  a  transfer 
to  a  son  was  a  gift  rather  than  an  advancement — Idem, 

Dedication. — Intention  to  dedicate  land  to  a  public  use  may  be 
inferred  from  Its  shape,  dimensions,  situation,  etc..  but  the  evi- 
dence fails  to  brinqr  this  case  within  the  rule. — Coe  College  v. 
City  of  Cedar  Rapids,  541. 
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Dedication^ — ^Evidence  considered  and  held  insufficient  to  show 
a  common  law  dedication  of  a  street — Idem. 

Deeds — Execution^ — ^In  an  action  for  the  possession  of  r^l  pro]^ 
erty  which  plaintiff  claimed  by  deed  from  her  children,  the  evk 
dence  is  considered  and  held  sufficient  to  show  that  plaintifTt 
son,  the  deceased  husband  of  defendant.  Joined  in  the  deed.— 
Slatterly  v.  Slatterly  et  al.,  717. 

Discharge  of  Employe. — It  is  improper  to  permit  defendant  on  a 
counterclaim  for  wrongful  garnishment  to  testify  that  it  is  the 
practice  of  his  employer  to  discharge  employes  who  suffer  a 
garnishment  of  their  wages,  there  being  no  allegation  of  dis- 
charge and  no  showing  that  plaintiff  knew  of  this  practice. — ^IB- 
sell  y.  Kennedy,  234. 

Expert  Testimony. — Experts,  as  a  rule,  cannot  give  an  opinion 
as  to  the  proximate  cause  of  an  injury.  What  caused  the  in- 
jury is  for  the  jury  to  determine,  but  what  may  or  may  not  have 
caused  it  Is  the  subject  of  expert  testimony. — Sachra  v.  Town  6t 
Manilla,  562. 

Expert  Testimony- — ^The  value  of  expert  testimony  in  response 
to  hypothetical  questions  depends  solely  upon  the  truth  of  the 
facts  on  which  they  are  based,  and  if  the  facts  are  not  as 
stated  in  the  questions  the  answers  cannot  be  considered  at  all, 
and  an  Instruction  which  permits  the  consideration  of  expert 
testimony  without  regard  to  this  rule,  is  erroneous. — Kirsher  ▼, 
Kirsher,  337. 

Non-expert  Opinion. — ^A  witness  who  has  seen  and  observed  the 
deceased,  may,  after  giving  the  facts  upon  which  he  based  his 
opinion,  state  that  "he  was  insane." — Idem. 

Expert  Testimony — Objection. — An  objection  that  evidence  is  in- 
competent because  "measuring  degrees  of  care"  will  not  sup- 
port a  contention  that  the  matter  inquired  about  was  not  a  sub- 
ject of  expert  testimony. — Hamilton  v.  Coal  &  Mining  Co.,  147. 

Same. — ^In  an  action  for  a  personal  injury  in  a  coal  mine  entrance, 
a  witness  was  asked  "Can  you,  from  your  experience,  find  out 
all  about  your  entry  in  one  or  two  trips"?  An  objection  that 
the  same  does  not  call  for  a  custom  or  use  does  not  go  to  its 
competency  as  expert  testimony. — Idem, 

Evidence  in  Chief — Admissible  to  Contradict. — The  evidence  in 
chief  of  a  witness  that  immediately  after  an  accident  he  ao* 
cused  the  conductor  of  a  failure  to  sound  the  crossing  signal, 
to  which  no  response  was  made,  is  admissible  to  contradict  the 
conductor  in  case  he  should  testify  that  the  signal  was  given. 
If  guarded  by  proper  instructions. — Selensky  v.  Ry.  Co.,  118. 

False  Representations. — On  the  issue  of  fraud  in  procuring  a 
mortgage  given  for  the  difference  in  value  on  exchange  of  proi^ 
erties,  the  evidence  is  examined  and  held  to  show  that  the 
execution  of  the  mortgage  was  induced  by  the  fraudulent  r^ 
presentations  of  the  mortgagees  and  their  agent,  who  was  also 
secretly  acting  as  the  agent  of  the  mortgagor. — Brown  v.  HoU- 
en  et  al.,  191. 
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Fraud  of  Purchaser. — ^A  trustee  in  bankruptcy  takes  only  such 
title  to  the  property  as  the  bankrupt  had,  and  in  an  action 
against  the  trustee  for  the  possession  of  goods  sold  the  bank- 
rupt on  the  strength  of  his  fraudulent  representations  as  to  hla 
financial  condition,  the  petition  in  bankruptcy  and  schedules 
attached  are  admissible  to  show  the  fraud. — ^Kuh,  Nathan  & 
Fisher  Co.  v.  Glucklick  et  al.,  504. 

Fraud. — ^In  an  action  to  rescind  a  contract  for  the  exchange  of 
lands,  the  evidence  is  held  to  show  that  defendant's  statements 
that  the  title  was  good,  were  false,  made  with  intent  to  deceive 
and  were  relied  upon  by  plaintiff. — Campbell  v.  Spears,  670. 

Fraud — Laches. — ^In  an  action  to  rescind  a  contract  for  the  ex- 
change of  lands  on  the  ground  of  fraud,  the  evidence  is  consid- 
ered and  it  is  held  under  all  the  circumstances  that  plaintiff  was 
not  guilty  of  laches  in  bringing  his  action  and  that  the  same 
was  not  barred. — Idem, 

Fraud — Sufficiency  of  Proof. — ^To  avoid  a  policy  of  insurance  on 
the  ground  of  fraudulent  representations  by  assured,  it  is  not 
only  necessary  to  show  the  fraud,  but  that  the  company  was  de- 
ceived thereby  and  relying  ujMjn  the  truth  of  the  representar 
tions  Issued  the  policy  and  the  proof  must  be  clear. — Ley  v. 
Ins.  Co.,  203. 

8ame^ — In  an  action  on  an  insurance  policy  where  the  company 

pleads  fraud  in  defense,  it  is  not  only  required  to  prove  the 

making  of  the  false  representations,  but  aJso  that  they  were 

-known  to  the  assured  to  be  false,  and  an  instruction  stating 

this  rule  is  correct — Idem. 

^Failure  to  Prove  Title. — ^In  an  action  to  quiet  title,  where  neither 
party  shows  any  right  in  or  title  to  the  land,  but  it  appears  that 
title  was  quieted  in  plaintiff  as  to  a  part  thereof  in  a  former 
action,  it  is  not  error  to  deny  plaintiff  further  relief. — Smith,  et 
al.,  V.  Thomas,  12. 

Financial  Responsibility^ — ^For  the  purpose  of  establishing  the 
financial  standing  of  parties  It  is  incompetent  for  a  witness  to 
testify  to  their  reputation,  and  In  the  absence  of  know- 
ledge, except  that  gained  from  general  reputation,  a  witness 
iB  incompetent  on  the  question  of  the  financial  responsibility 
of  another. — ^Wolfson  v.  Allen  Bros.,  455. 

Garnishment — Fraudulent  Concealment  of  Property-— The  evi- 
dence in  a  garnishment  proceeding  of  the  wife  as  having  in 
her  possession  moneys  and  credits  belonging  to  the  judgment 
defendant,  her  husband,  considered,  and  held  to  show  that  the 
notes  in  the  hands  of  the  garnishee  were  the  property  of  de- 
fendant and  subject  to  garnishment — ^Dunning  v.  Bailey  et  aL, 
729. 

Hypothetical  Questions. — Hypothetical  questions  need  only  be 
based  on  what  the  evidence  substantially  shows. — ^KMher  ^ 
Klrsher,  837. 
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Intentd — ^In  a  prosecution  for  assault  with  intent  to  commit  mur- 
der, a  specific  intent  to  kill  must  be  proven.  Byldence  in  the 
case  considered  and  held  to  show  such  intent. — State  ▼.  Hoot, 
238. 

Insurance^P remise  to  Pay- — ^In  an  action  on  a  fire  policy,  where 
the  plaintiff  alleges  that  an  adjuster  agreed  to  pay  a  certain 
sum  in  a  specified  time  after  proof  of  loss  and  no  objection  to 
the  plea  is  made,  but  defendant  admits  the  making  of  proper 
proofs  of  loss,  admission  of  evidence  of  the  adjuster's  agree- 
ment to  pay  is  not  error. — Germinder  v.  Ins.  Ass'n  et  al.,  614. 

Instinct  of  Self  Preservation. — A  presumption  of  the  exercise  of 
the  instinct  of  self-preservation  does  not  constitute  affirmative 
evidence  of  the  existence  of  facts  prior  to  and  remote  from 
the  time  of  the  accident — Ames  et  al.,  v.  Transit  Co.,  640. 

Intoxicating  Liquor — Burder  of  Proof. — In  an  action  by  the  wife 
for  damages  for  the  sale  of  liquor  to  her  husband,  where  the 
seller  relies  as  a  defense  on  a  compliance  with  the  mulct  law, 
he  has  the  burden  of  alleging  and  proving  such  compliance.-^ 
League  v.  Ehmke,  464.     ' 

Prior  Intoxication^ — In  an  action  by  the  wife  for  the  sale  of  liq- 
uor to  the  husband,  evidence  of  the  extent  of    the  husband's 

^  drinking  at  a  time  long  prior  to  that  covered  by  the  action,  is 
immaterial. — Idem, 

Qeneral  Conduct — Non-Expert  Testimony. — ^Evidence  of  the  gen- 
eral conduct  of  plaintiff's  husband  during  the  period  covered  by 
the  action,  and  an  opinion  as  to  intoxication  by  a  non-expert 
who  details  the  facts,  are  properly  admissible. — Idem. 

Loss  of  Time- — ^Evidence  in  an  action  for  Injuries  received  by  a 
defective  sidewalk  examined  and  held  sufficient  to  take  the 
case  to  the  Inry  on  the  onest^on  of  damages  for  loss  of  time. — 
Sachra  v.  Town  of  Manilla,  562. 

Negligence— Personal  injuries. — In  an  action  for  the  death  of  a 
fireman  who  left  his  cab  and  was  at  work  about  the  engine  In 
the  switch  yards  of  defendant  when  he  was  struck  by  another 
switch  engine  and  killed,  the  evidence  is  considered  and  held 
that  no  negligence  on  the  part  of  the  defendant  was  shown. — 
Brown  v.  Railway  Co.,  280. 

Nuisance. — ^Evidence  that  defendant  maintained  a  dumping 
ground  for  garbage,  manure  and  other  refuse,  near  plaintiff's 
dwelling,  causing  a  stench  and  that  there  had  been  several 
cases  of  fever  In  plaintiff's  family  during  the  time  same  was 
maintained,  is  considered  and  held  sufficient  to  support  a  find- 
ing that  the  place  was  a  nuisance. — Perclval  v.  Yousling,  451. 

Oral  Agreement- — In  an  action  for  commissions  for  the  sale  of 
land  it  is  not  error  to  permit  evidence  of  what  took  place  at 
a  public  sale  of  the  land,  at  which  time  it  was  alleged  the 
parties  made  the  oral  agreement  sued  on. — Borden  v.  Ishei^ 
wood.  677. 
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A  bill  of  sale  cannot  be  shown  to  be  in  fttct  a  mortgage  ezc^t 
upon  clear  and  satisfactory  proof. — ^Powers  v.  Benson  et  aL, 
428. 

Latent  Amblguityir— Parol  evidence  is  admissible  to  explain  lat- 
ent ambiguities  arising  from  a  testator's  contract  regarding  his 
property. — Frahm  et  al.  y.  Steffen  et  al.,  86. 

Proof  of  Letter. — ^The  fact  that  defendant  addressed  an  envelope 
is  not  sufficient  proof  that  she  wrote  or  had  a  knowledge  of  the 
contents  of  the  letter  contained  therein.  Especially  is  this 
true  where  defendant  denies  having  written  the  letter. — ^Darr 
V.  Darrow,  29. 

Reputation. — ^A  question  calling  for  the  general  reputation  of 
plaintiff  in  the  community  where  he  lives,  is  proper. — Halley 
V.  Tichenor.  164. 

Replevin — Right  to  Possessiond — ^Where  the  plaintiff  in  a  replevin 
action  bases  his  right  to  possession  on  ownership,  a  previously 
executed  mortgage  on  part  of  the  property  is  inadmissible  to 
establish  right  of  possessicm. — Powers  v.  Benson  et  al.,  428. 

Right  of  Way — Presumption  as  to  Width. — ^In  the  absence  of 
proof  to  the  contrary  a  railway  company  wiU  be  presumed  to 
have  appropriated  a  right  of  way  of  the  maximum  statutory 
width,  but  this  presumption  simply  casts  the  burden  on  one 
asserting  the  contrary  and  may  be  overcome  by  evidence  re- 
butting the  inference. — Canning  Co.  v.  Ry.  Co.,  724.  . 

Sale  of  Land — Statute  of  Frauds — Change  of  Possession. — ^Where 
a  tenant  in  possession  under  a  lease  claims  to  have  made  an 
oral  contract  of  purchase,  mere  proof  of  the  making  of  im- 
**  provements  by  the  tenant,  unaided  by  other  competent  evi- 
dence, will  not  establish  a  change  of  possession  as  lessee  to 
that  of  a  vendee  so  as  to  take  the  case  out  of  the  statute  of 
frauds  and  place  it  within  the  exception  provided  by  Code,  sec- 
tion 4626.— Allen  v.  Bemis,  172. 

Self-Serving  Declaration. — ^A  writing,  the  relevant  portion  of 
which  is  a  self-serving  declaration,  is  inadmissible. — Luke  v. 
Koenen,  103. 

Statements  of  Husband. — ^In  a  suit  by  the  grantor  to  reform  a 
deed,  statements  of  the  grantee's  husband,  made  after  the 
transaction,  are  inadmissible,  where  there  is  no  showing  of 
authority  to  speak  for  grantee. — ^Montgomery  v.  Mann,  609. 

Mutual  Mistake. — Evidence  in  a  suit  to  reform  a  deed  so  that 
coal  in  the  land  shall  be  reserved  to  the  grantor  considered 
and  held  insufficient  to  show  mutual  mistake. — Idenu 

Sales — Car  Load  Lots — Burden  of  Proof. — ^Where  the  contract 
between  the  manufacturer  and  his  agent  provided  that  the 
agent  should  be  paid  commissions  on  his  approved  sales,  but 
the  sales  must  amount  to  car  load  lots;  held.  In  an  action  by 
the  agent  for  his  commissions  on  orders  not  filled  that  the 
burden  was  on  him  to  show  such  orders  to  Uie  amount  of  a 
car  load. — ^Wolfson  v.  Allen  Bros.,  455. 
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Secondary  Evidence. — ^In  an  action  partlaHy  based  on  three  let^ 
ters,  two  of  which  defendant  admitted  in  his  answer,  and  his 
testimony  as  to  the  contents  of  the  third  was  substantially  as 
set  out  in  the  petition,  the  fact  that  the  court  permitted  eTl- 
dence  of  their  contents  without  a  formal  notice  to  produce,  was 
harmless  error. — Borden  v.  Isherwood.  677. 

Streets. — ^In  an  action  ^or  Injuries  sustained  by  reason  of  a  de- 
fective sidewalk.  It  Is  sufficient  to  show  that  the  way  had  been 
used  by  the  town  for  many  years  as  a  public  thoroughfare  and 
that  the  town  had  assumed  and  exercised  control  over  It,  to 
fix  Its  character  as  a  public  street. — Kircher  v.  Town  of  Larch- 
wood,  578. 

Resulting  Trusts — ^Evidence  that  a  son  to  whom  land  was  c<m- 
veyed  by  the  father  In  fact  paid  no  consideration,  never  had 
possession  except  as  tenant,  that  the  father  managed  It,  made 
Improvement^  rented  It,  caused  it  to  be  assessed  to  him.  mort- 
gaged it  and  had  possession  of  the  deeds  at  the  time  of  his 
death,  is  insufficient  to  establish  a  resulting  trust  In  favor  of 
the  heirs  of  the  father,  and  parol  evidence  is  not  admissible 
In  such  a  case  to  show  want  of  consideration  to  defeat  the 
beneficial  use  expressed  In  the  deed. — Luckhart  v.  Luckhart, 
248. 

Express  Trust. — Parole  evidence  is  not  admissible  te  establish 
an  express  trust  in  land. — Idem. 

Resulting  Trust — Parole  Evidence  to  Establish^ — ^Where  the  title 
to  real  property  purchased  In  a  partnership  transaction  Is  taken 
in  the  name  of  one  of  the  partners,  there  Is  a  resulting  trust 
In  favor  of  the  partnership  which  may  be  shown  by  parol,  so 
that  the  same  may  be  charged  with  the  Interest  of  the  part- 
nership.— Krlngle  v.  Rhomberg  et  al.,  472. 

Want  of  Consideration — Burden  of  Proof. — Under  Code,  section 
3069,  both  a  note  and  a  deed  Import  a  consideration,  and  the 
burden  Is  on  the  party  affirming  want  of  consideration  for 
either  to  show  It. — Luke  v.  Koenen,  103. 

Want  of  Consideration — Failure  of  Proof. — The  fact  that  defend- 
ants testify  that  the  S1.2pO  note  and  convevance  of  eighty 
acres  of  land  In  nuestlon  by  them  to  plaintiff's  intestate,  were 
given  to  defeat  the  collection  of  a  claim  for  $56  against  one 
of  defendants,  then  In  litie:«)tion,  Is  Insufficient  to  show  that 
the  note  and  deed  were  without  consideration. — Idem. 

Waiver. — Evidence  In  the  case  considered  and  held  to  warrant 
the  Jury  In  finding  that  the  company,  by  Its  acts  and  conduct, 
waived  the  provision  that  If  additional  insurance  were  effected 
without  consent  of  the  company,  It  would  avoid  the  policy. — 
Lutz  V.  Ins.  Co.,  136. 

Failure  of  Warranty. — ^Evidence  In  an  action  to  recover  the  price 
of  an  Ice  plant  Installed  In  a  creamery  building  under  a  con- 
tract of  warranty  providing  for  a  trial,  and  If  found  to  comply 
with  the  warranty  the  purchaser  should  ficcept  It,  is  consid- 
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ered  and  held  to  show  failure  of  the  warranty  and  that  the 
plant  was  never  accepted. — Mfg.  Co.  v.  Creamery  Co.,  584. 

Withdrawal  of  Evidence— New  Trial.— Upon  the  trial  plaintiff  of- 
fered  in  evidence  a  transcript  of  the  testimony  of  certain  wit- 
nesses on  a  former  trial,  which  was  withdrawn,  and  the  same 
wifnesses  were  examined  on  the  same  subject  in  open  court. 
Held,  it  appearing  that  defendant  was  not  prejudiced  thereby 
it  was  not  error  to  refuse  to  discharge  the  jury  and  grant  a 
new  trial.— -Bell  v.  Town  of  Clarion,  332. 

EXECUTORS — See  Estates  op  Decedents. 

FALSE  REPRESENTATIONS. 

Mortgage. — On  the  issue  of  fraud  in  procuring  a  mortgage  given 
for  the  difference  in  value  on  exchange  of  properties,  the  evi- 
dence is  examined  and  held  to  show  that  the  execution  of  the 
mortgage  was  induced  by  the  fraudulent  representations  of  the 
mortgagees  and  their  agent,  who  are  also  secretly  acting  as 
the  agent  of  the  mortgagor. — Brown  v.  Holden,  191. 

Reliance  Upon  False  Statements. — ^In  a  suit  by  a  purchaser 
against  an  agent  for  falsely  representing  the  title  to  land  he  is 
selling/  the  agent  cannot  be  heard  to  say  that  the  purchaser 
had  no  right  to  rely  thereon. — ^Riley  v.  Bell,  618. 

Fraud  of  Agent — Recovery — Reasonable  Care. — Where  one  has 
been  induced  to  purchase  land  by  the  willful  misrepresenta- 
tions of  an  agent  as  to  the  title,  a  showing  that  the  purchaser 
acted  as  a  reasonably  prudent  man  is  not  a  condition  preced- 
ent to  his  recovery  from  the  agent  for  the  injury  done. — 
Idem, 

Sale  of  Land — Liability  of  Agent. — ^Where  an  agent  for  the  sale 
of  land  willfully  misrepresents  the  title,  and  the  purchaser,  re- 
lying upon  his  statements,  is  induced  to  purchase  without  ex- 
amination of  the  title  and  is  defrauded  thereby,  the  agent  can- 
not avoid  liability  for  the  loss  on  the  ground  that  he  was  act- 
ing in  a  representative  capacity,  and  an  instruction  embodying 
this  rule  is  correct— Riley  v.  Bell,  618. 

Conveyance  of  Land — Evidence. — In  an  action  to  rescind  a  con- 
tract for  the  exchange  of  lands,  the  evidence  is  held  to  show 
that  defendant's  statements  that  the  title  was  good  were  false, 
made  with  intent  to  deceive  and  were  relied  upon  by  plaintiff. 
— Campbell  v.  Spears,  670. 

FRAUD. 

Fraud  of  Purchiaser — Replevin. — In  a  replevin  action  by  the  seller 
alleging  generally  that  the  goods  were  purchased  through  false 
representations,  made  by  the  purchaser,  of  his  financial  condi- 
tion, the  written  statement  of  the  purchaser  showing  his  con- 
dition, made  at  the  seller's  request,  is  admissible,  and  in  sacih. 
an  action  proof  of  fraud  is  a  part  of  plaintiff's  main  casey— 
Kuh,  Nathan  &  Fisher  Co.  v.  Glucklick  et  al.,  504. 
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Principal  and  Surety — Fraud  in  Securing  Signature  of  Surety^ 
Defense^ — Where  a  surety  signs  the  note  of  the  principal  on 
the  representation  that  its  proceeds  are  to  be  applied  to  the 
purchase  of  specific  property,  when  he  intends  and  in  fact 
uses  the  same  in  payment  of  an  antecedent  debt,  the  surety 
may  defend  a  suit  on  the  note  on  the  ground  of  fraud,  and  it 
is  error  to  strike  from  the  answer  allegations  of  fraud. — Ha- 
worth  V.  Crosby  et  al.,  612. 

Estates  of  Decedents — Widow's  Allowance — The  statement  of  a 
widow  in  her  application  for  the  allowance  of  a  year's  sup- 
port, alleging  that  her  husband  died  intestate  when  in  f^ct  he 
left  a  will,  does  not  amount  to  fraud,  where  the  other  allega- 
tions are  substantially  correct. — Busby  v.  Busby  et  al.,  536. 

Concealment  of  Property. — ^Where  it  is  claimed  that  property 
sought  to  be  reached  by  garnishment,  was  transferred  by  the 
judgment  debtor  to  his  wife,  in  fraud  of  creditors,  and  there  is 
evidence  of  a  conveyance  of  real  property  from  a  son  to  the 
wife  at  about  the  same  time,  an  instruction  permitting  the  Jury 
to  consider  the  same  as  bearing  on  the  good  faith  of  the  trans- 
fer to  the  wife,  is  proper. — ^Dunning  v.  Bailey  et  al.,  729. 

Possession — Disturbance  of^ — ^In  an  action  to  set  aside  a  deed  on 
the  ground  of  fraud  and  failure  of  title,  where  it  appears  that 
plaintiff  never  tbok  actual  possession,  the  fact  that  his  posses- 
sion was  never  disturbed,  is  no  defense. — Campbell  v.  Spears, 
670. 

GARNISHMENT. 

Fraudulent  Concealment  of  Property^ — The  evidence  in  a  garnish- 
ment proceeding  of  the  wife  as  having  in  her  possession  mon^ 
eys  and  credits  belonging  to  the  Judgment  defendant,  her  hus- 
band, considered,  and  held  to  show  that  the  notes  in  the  hands 
of  the  garnishee  were  the  property  of  defendant  and  subject 
to  garnishment — Dunning  v.  Bailey  et  al.,  729. 

Gifts. — ^Where  the  wife,  a  garnishee  under  a  judgment  against 
the  hnsband,  expressly  denied  in  a  former  suit  ever  owning  any 
notes  given  her  by  her  son,  and  there  was  evidence  that  the 
notes  were  the  property  of  the  husband,  the  wife  cannot  de- 
feat the  garnishment  on  the  ground  that  the  transaction 
amounted  to  a  gift  from  defendant  either  to  her  or  the  son;  and 
this  is  especially  true  when  first  suggested  on  appeal. — Idem. 

Exoneration  of  Qarnlahee. — ^Where  a  garnishee  after  notice  treats 
property  of  the  Judgment  debtor  in  his  hands  as  his  own,  he 
is  not  entitled  to  a  discharge  on  offering  to  deliver  the  prop- 
erty  but  is  liable  to  a  judgment  for  the  value  of  the  property 
In  his  hands. — Idem, 

Insufficient  Notice.— Where  a  judgment  against  a  garnishee 
Is  entered  upon  an  insufficient  notice  to  the  judgment  defend- 
ant, the  same  is  premature,  if  not  void,  for  want  of  jurisdlctioa 
and  should  be  set  aside.—Streeter  v.  Gleason,  703. 
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Garnishee— Judgment  Against. — Judgment  on  the  answer  of  a 
garnishee  admitting  an  indebtedness  to  become  due  at  a  fa- 
ture  time,  is  unauthorized  prior  to  the  time  the  liability  be- 
comes fixed. — Idem.  >    j 

SamCd — ^Where  the  garnishee  in  his  first  answer  admits  liability, 
but  in  a  second,  relating  to  the  same  debt  and  same  Judgment 
debtor  shows  that  the  same  is  conditional.  Judgment  should 
not  be  entered,  and  if  entered  win  be  set  aside  on  motion. — 
Idem. 

Liability  of  Garnishee. — ^To  charge  a  garnishee  upon  his  answer 
alone,  his  liability  should  clearly  appear. — Idem, 

GIFT — See  Advanobbcknt — Evidbnob. 

GOOD  WILL. 

Good  Will— Defined. — The  good  will  of  a  business  is  defined  to 
be  "the  advantage  or  benefit  which  is  acquired  by  an  estab- 
lishment beyond  the  mere  value  of  the  capital  stock,  funds  or 
property  employed  therein,  in  consequence  of  the  general  pub- 
lic patronage  and  encouragement  which  it  receives  from  con- 
stant or  habitual  customers  on  acount  of  its  local  position  or 
common  celebrity." — Millspaugh  Laundry  v.  First  National 
Bank,  1. 

To  What  Attaches^ — Good  will  is  not  necessarily  connected  with 
the  premises  where  the  business  is  carried  on,  but  is  identified 
with  the  enterprise  itself. — Idem. 

Conversion  of  Good  Will. — ^The  name  under  which  a  laundry  busi- 
ness is  run  is  connected  with  its  good  will,  but  where  a  mort- 
gage covering  all  of  the  tangible  property  In  connection  with 
a  laundry  operated  under  the  name  "Millspaugh  Laundnr^  is 
legally  foreclosed  and  the  property  purchased  by  the  mort- 
gagee and  the  business  afterwards  conducted  by  it  in  the  same 
place  under  the  title  "National  Laundry,  formerly  owned  by 
Millspaugh.*'  there  Is  no  conversion  of  the  good  will  by  such 
use  of  the  name. — Idem,  ^ 

Same. — Continuing  the  business  at  the  same  place  by  the  pur- 
chaser at  a  mortgage  sale  of  the  tangible  property  used  in  con- 
nection therewith,  and  soliciting  the  customers  of  the  former 
proprietor,  do  not  constitute  a  conversion  of  the  good  will. — 
Idem, 

GUARDIAN  AND  WARD. 

Accounting* — C,  as  guardian  of  a  minor,  received  $787.07,  and 
thereafter  was  removed  and  defendant  appointed,  who  was 
C's  general  attorney  and  who  admitted  shortly  before  C*s  death 
that  he  held  $9?0  of  the  minor's  money.     As  attorney  for  C. 

r  defendant  was  entitled  to  charge  five  per  cent,  on  monevs  col- 
lected and  disbursed  by  him.  and  after  C's  death  defendant  ren- 
dered an  account  as  such  attorney,  which  showed  a  balance  of 

r^  $203.74.  which  amoupt  bp^ng  insufllcient  to  pay  his  commis- 
sions, defendant  credited  himself  with  $980.00  paid  the  minor's 
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estate  as  returned,  and  from  the  balance  deducted  $900  com- 
missions, and  paid  C's  executor  the  balance.  On  an  accounting 
of  his  acts  as  guardian,  defendant  was  properly  required  to 
pay  over  the  funds  of  his  ward,  although  he  claimed  to  be  un- 
able to  find  where  the  same  had  been  invested  by  C. — In  re 
Lewis  L.  Gray,  144. 

Guardianship — Authority  for  Appointments — The  fact  that  a  man 
seventy-five  years  of  a^e;  owing  to  temperament  and  immoral 
habits,  may  develop  a  disposition  to  squander  his  property, 
while  in  his  business  affairs  he  has  been  and  still  is  ordinarily 
prudent  and  thrifty,  will  not  warrant  the  appointment  of  a 
guardian  for  him  as  a  person  of  unsound  mind,  under  Code, 
section  3219.— Schick  v.  Stuhr,  396. 

Same. — The  fact  that  one  of  high  temper  and  immoral  tendencies 
ma/  cofnmlt  wrongs  rendering  him  liable  to  respond  in  dam- 
ages will  not  authorize  the  appointment  of  a  guardian,  as  his 
estate  would  be  equally  as  liable  in  the  hands  of  a  guardian. — 
Idem, 

Allowance  for  Support — Fraud  and  Collusion. — In  general  a  parent 
is  not  entitled  to  an  allowance  from  a  ward's  funds  for  its  sup- 
port, but  where  an  allowance  is  made  by  the  probate  court  on 
application,  the  same  is  presumed  to  be  correct  and  will  be 
sustained  unless  fraud  is  shown.  EMdence  in  the  case  exam- 
ined and  held  to  show  fraud  and  collusion  between  the  parent 
and  guardian. — ^In  re  Guardianship  of  Carter  et  al.,  215. 

GUARANTEED  STOCK — See  BuiLDiNa  and  Loan  Assooiatidnb. 

INCLUDED  OFFENSES — See  Criminal  Law. 

INDICTMENT. 

Intoxicating  Liquors — Place  of  Sale — Indictment. — In  a  prosecu- 
tion for  maintaining  a  place  for  the  Illegal  sale  of  liquor,  it 
is  not  necessary  that  the  indictment  negative  defendant's  right 
to  sell  or  specify  the  violations  of  the  law. — State  v.  Donahue, 
154. 

INNOCENT  PURCHASER — See  MoRTOAaES. 

INSTRUCTIONS. 

Assumption  of  Risk — Instruction. — ^Where  one  Is  Injured  by  a 
mail  pouch  thrown  from  a  moving  car,  while  standing  on  a 
station  platform  at  a  place  other  than  that  at  which  he  knows 
the  pouch  is  usually  thrown,  he  does  not  assume  the  risk,  and 
there  is  no  occasion  to  Instruct  the  Jury  with  reference  to  as- 
sumption of  risk  as  distinct  from  contributory  negligence. — 
Carver  v.  Ry.  Co.,  846. 

Conflict  In  Evidence — Remarks  of  Counsel. — An  instruction  which 
assumes  that  certain  evidence  is  undisputed,  when  in  fact  there 
is  a  conflict,  or  one  directing  |he  jury  to  disregard  statements 
of  counsel  made  in  argument  where  it  appears  they  were  made 
to  response  to  opnosfne  counsel,  should  be  denied. — Hamilton 
V.  Coal  ft  Mining  Co.,  147. 
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Consideration  of  Inttructiofht  by  Jury< — ^A  direction  to  the  jary  to 
consider  each  instruction  in  the  light  of,  and  in  harmony  with 
every  other  instruction  given,  is  commended,  and  is  not  sub- 
ject to  the  criticism  that  it  is  liable  to  confuse. — Lampman  v. 
Bruning,  167. 

Damages^ — In  a  suit  for  damages  for  an  assault,  an  instruction 
based  on  sufficient  evidence  that  if  defendant  attempted  to 
ride  his  horse  upon  or  against  plaintiff,  whereupon  defendant, 
acting  as  a  reasonable  man,  armed  himself  with  a  stick  to 
ward  ofP  the  attack,  and  thereby  plaintiff's  horse  was  fright- 
ened and  he  received  the  injuries  complained  of,  then  defendant 
is  not  liable  for  damages,  is  correct. — Halley  v.  Tichenor.  164. 

Damages — Loss  of  Time. — ^In  an  action  for  personal  injuries,  an 
instruction  that  plaintiff  should  be  allowed  the  value  of  his 
time  while  disabled  is  more  favorable  than  defendant  is  en- 
titled to,  as  he  is  entitled  to  compensation  for  loss  of  time  while 
only  partially  disabled. — Sachra  v.  Town  of  Manilla,  562. 

Exemplary  Damages. — ^Where  the  verdict  is  against  a  claim  for 
exemplary  damages,  error  in  instructing  on  the  claim,  is  harm- 
less.— ^Meyer  v.  Balrd  et  al.,  597. 

Fraud — Evidence. — ^Wbere  it  is  claimed  that  property  sought  to 
be  reached  by  garnishment  was  transferred  by  the  judgment 
debtor  to  his  wife  in  fraud  of  creditors  and  there  is  evidence 
of  a  conveyance  of  real  property  from'  a  son  to  the  wife  at 
about  the  same  time,  an  Instruction  permitting  the  jury  to  con- 
sider the  same  as  bearing  on  the  good  faith  of  the  transfer  to 
the  wife,  is  proper. — Dunning  v.  Bailey  et  al.,  730. 

Failure  to  Sign. — ^Failure  of  the  trial  judge  to  sign  his  instruc- 
tions In  a  civil  case  does  not  constitute  reversible  error. — Hal- 
ley  V.  Tichenor,  164. 

Damages. — ^In  an  action  for  damages  for  an  assault,  where  there 
is  no  evidence  of  the  physician's  charges  or  the  value  of  time 
lost,  an  Instruction  that  no  damage  should  be  allowed  on  ac- 
count thereof,  is  proper. — Idem. 

Garnishment — Property  of  Husband  in  Wife's  Name. — Where  the 
wife  is  garnished  as  the  supposed  debtor  of  the  husband,  an 
Instruction  that  If  the  garnishee  had  no  property  of  her  own. 
and  property  which  originally  belonged  to  her  husband  and  in 
his  name  was  transferred  to  his  son  and  that  such  property, 
or  a  note  given  therefor,  was  taken  In  the  name  of  the  garnishee, 
for  which  she  gave  no  consideration,  the  same  was  liable  for 
her  husband's  debts,  was  proper. — Dunning  v.  Bailey  et  al.,  729. 

Insurance — Fraud. — Where  the  defense  to  a  suit  on  an  insurance 
policy  is  fraud,  an  Instruction  "that  if  the  facts  upon  which  the 
fraud  Is  charged  are  or  may  be  consistent  with  honesty  and 
purity  of  purpose  then  the  charge  of  fraud  will  fail"  is  not  ob- 
jectionable as  confusing,  or  as  doubtful  whether  the  words 
"facts  charged'*  refer  to  the  facts  as  alleged  or  the  evidence. — 
Ley  V.  Ins.  Oo.,  208. 
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Samod — ^In  an  action  on  a  policy  of  insurance  where  frand  is 
pleaded  in  defense,  an  instruction  that  "to  show  fraud  the 
facts  must  lead  naturally  and  clearly  to  the  facts  sought  to  be 
established,  and  must  be  inconsistent  with  any  other  reason- 
able  or  probable  theory"  Is  not  erroneous,  where  the  court  in 
the  same  paragraph  states  that  only  a  fair  preponderance  of 
the  evidence  is  required  to  establish  the  defense. — Idem. 

Intoxicating  Liquors. — ^In  an  action  for  damages  for  the  sale  of 
liquor,  where  there  is  no  evidence  that  defendant  was  lawfully 
selling  under  the  mulct  law,  the  court  is  not  required  to  submit 
a  defense  made  only  by  the  pleadings,  that  defendant  was  oper- 
ating under  the  law. — ^League  v.  Ehmke,  464. 

Habitual  Intoxication — Pleadings. — ^An  Instruction  authorizing  re- 
covery of  damages  by  the  wife,  caused  by  the  husband's  habit- 
ual intoxication  to  which  defendant  contributed,  is  not  erron- 
eous, as  being  broader  than  the  allegations  of  a  petition  charg- 
ing that  defendant  caused  the  habitual  intoxication  of  plaintiff's 
husband. — Idem, 

8ale  to  Habitual  Drunkard. — ^In  an  action  for  Injury  caused  by 
the  sale  of  liquor  to  an  habitual  drunkard,  an  instruction  that 
If  defendant  caused  or  contributed  to  the  continuance  of  the 
habit  of  becoming  Intoxicated,  or  being  habitually  intoxicated, 
he  is  liable  so  far  as  his  acts  contributed  thereto.  Is  correct — 
Idem. 

Threats  Resulting  From  Intoxication. — ^In  an  action  by  the  wife 
for  damages  for  the  sale  of  liquor  to  the  husband,  an  instruc- 
tion that  if  defendant  contributed  to  the  husband's  habitual 
intoxication,, of  which  the  particular  intoxication  at  the  time  he 
threatened  plaintiff  with  bodily  injury  was  a  part,  they  might 

.  consider  injury  to  plaintiff's  health  resulting  from  such  threats 
in  estimating  her  damages,  was  not  error. — Idem. 

Habit  of  Drinking. — ^In  an  action  under  Code,  section  2418,  an 
instruction  that  if  defendant  caused  or  contributed  to  the  habit- 
ual Intoxication  of  plaintiff's  husband,  and  by  reason  thereof 
plaintiff  was  injured  •  •  •  she  is  entitled  to  recover,  but 
if  defendant  merely  contributed  to  the  habit  of  drinking,  with- 
out intoxication,  but  leading  to  the  habit  which  resulted  in  in- 
toxication, she  could  not  recover,  is  proper,  and  recognizes  the 
distinction  between  causing  a  habit  and  causing  intoxication. — 
Idem. 

Liability  of  Master^ — ^In  an  action  for  damages  for  the  death  of 
an  employe  engaged  in  operating  machinery,  an  instruction 
that  "if  you  find  from  the  evidence  that  the  nut  at  the  end  of 
the  shaft  in  question  was  in  the  habit  of  coming  off.  or  that  it 
was  off  for  hours  at  a  time,  or  that  by  reason  of  such  defect 
the  wheel  came  out.  the  defendant  was  e;uilty  of  negligence,'* 
is  misleading  and  states  the  rule  of  the  master's  liability  in 
the  case  too  narrowly. — Shebeck  v.  Cracker  Co.,  414. 

Assumption  of  Risk — Age  and  Experience. — On  an  issue  of  the 
assumption  of  risk,  age  and  experience  of  the  servant  should 
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be  conaideted  in  detennlning  whether  he  knew  or  ought  to  have 
known  and  appreciated  the  danger,  and  failure  to  instruct  upcn 
this  branch'  of  the  case  was  error. — Idem. 

Negiigence. — ^Where  the  plaintiff  was  injured  while  at  work  in 
1  entry  to  a  mine,  by  a  rock  projecting  from  the  celling  of  the 
passage,  the  court  cannot  say  as  a  matter  of  law  that  the  in- 
Jury  was  the  result  of  his  negligence,  but  it  is  a  case  for  the 
Jury  to  determine  from  all  the  circumstances. — Hamilton  y. 
Coal  &  Mining  Co.,  147. 

Megligence^ — ^An  instruction  which  assumes  that  plaintiff  knew 
that  the  view  of  an  approaching  train  was  obstructed  and  there- 
fore it  was  her  duty  to  stop  and  look  and  listen,  where  from 
the  evidence  such  obstruction  is  an  open  question,  should  not 
be  given. — Selensky  v.  Ry.  Co.,  113. 

Special  Instruction. — ^A  special  instruction  which  is  sufficiently 
covered  by  the  general  instructions  need  not  be  given. — Idem, 

Negligent  Use  of  Team^ — In  an  action  for  injury  to  a  hired  team, 
the  court  instructed  that  plaintiff  must  show  both  defendant's 
negligence  and  that  such  negligence  was  the  direct  cause  of 
the  injury,  irrespective  of  the  condition  of  the  team  before  or 
after  making  the  trip.  Held,  not  erroneous  as  withdrawing 
from  the  Jury  evidence  of  the  condition  of  the  team  on  its  re- 
turn.— Wlsecarver  v.  Long  &  Camp,  59. 

Want  of  Qare. — In  an  action  for  injuries  to  a  hired  team,  refusal 
to  instruct  in  substance  that  if  the  evidence  discloses  that  the 
team  was  injured  while  in  defendant's  possession,  from  a  lack 
of  ordinary  care  and  prudence  as  shown  by  its  condition  when 
returned,  then  the  plaintiff  is  entitled  to  recover,  is  error, 
-Ciough  the  time  and  place  where  the  injury  or  want  of  care 
occurred  does  not  appear. — Idem, 

8ame< — ^It  is  error,  in  an  action  for  injuries  to  a  hired  team,  to 
refuse  to  instruct  in  substance,  that  it  is  the  duty  of  (defendant 
to  exercise  ordinary  prudence  and  care  in  driving  the  team 
and  to  observe  their  condition,  and  if  he  failed  so  to  do  and 
negligently  drove  them  until  injured,  then  defendant  is  liable. — 
Idem. 

Negligence. — ^An  instruction  that  defendant,  as  a  matter  of  law. 
was  required  to  keep  the  entry  to  its  mine  of  uniform  height 
and  width,  was  properly  refused,  as  any  question  of  negligence 
in  failing  to  furnish  plaintiff  a  safe  place  to  work  was  for  the 
jury.— Hamilton  v.  Coal  &  Mining  Co.,  147. 

Partnership — Firm  Note. — In  an  action  against  a  former  member 
of  a  partnership  on  a  note  given  by  the  firm,  where  the  defend- 
ant pleaded  and  testified  that  in  adjusting  partnership  affairs 
after  the  dissolution  of  the  old  firm,  in  consideration  of  defend- 

•  ant's  stepping  out  of  the  business  and  turning  it  over  to  the 
new  firm,  the  plaintiff  agreed  to  look  to  the  new  firm  for  pay- 
ment of  the  note,  it  was  error  to  instruct  that  in  order  to  find 
for  the  defendant  it  must  appear  that  the  agreement  to  release 
was  made  at  or  before  the  dissolution,  as  there  was  no  such 

/     issue.— Hamilton  v.  Smith,  93. 
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Permanent  Disablllty-^Evidence* — ^In  an  action  for  injuries  arlfih 
ing  from  a  defective  sidewalk,  the  plaintifP  alleged  that  the  in- 
juries were  permanent  and  was  permitted  to  show  his  expec- 
tancy of  life  on  the  statement  of  counsel  that  no  claim  for  per- 
manent injury  was  made  but  that  the  evidence  was  offered  to 
show  that  plaintiff  would  probably  outlive  his  disabled  condi- 
tion. Held,  error  to  submit  the  question  of  plaintiff's  perman- 
ent disability,  and  that  the  error  was  not  waived  by  failure 
to  request  an  instruction. — Kircher  v.  Town  of  Larchwood.  578. 

Stating  issues^ — ^The  court  should  so  far  as  possible  state  the  Is- 
sues in  an  abbreviated  form  rather  than  by  substantially  set- 
ting out  the  pleadings,  as  there  is  less  liability  to  confusion. — 
Shebeck  v.  Cracker  Co.,  414.. 

Use  of  Conjunctive  "And"  For  Disjunctive  "Or."— In  a  suit  by 
a  vendee  against  an  attaching  creditor  of  the  vendor,  the  error 
in  an  instruction  that  if  the  parties  to  the  sale  Intended  there- 
by to  hinder,  delay  "and"  defraud  creditors,  is  harmless,  where 
the  same  instruction  in  other  paragraphs  contains  the  disjunc- 
tive "or."— Meyer  v.  Baird  et  al.,  597. 

Withdrawal  of  Evidence. — In  an  action  against  a  railway  com- 
pany for  killing  colts  claimed  to  have  wandered  onto  the  right 
of  way  over  a  defective  cattle  guard,  an  instruction  withdraw- 
ing from  the  jury  all  questions  of  negligence  in  the  operation 
of  the  train,  and  directing  them  to  give  no  consideration  to  evi- 
dence regarding  the  speed  of  the  train  or  ability  of  engine 
men  to  observe  the  crossing,  was  not  misleading,  as  withdraw- 
ing evidence  of  the  engineer  as  to  what  he  actually  saw  at  the 
time  of  the  collision. — ^Paul  v.  Ry.  Co.,  224. 

Wrongful  Attachment. — On  an  issue  for  wrongful  attachment, 
an  instruction  that  if  the  jury  find  that  plaintifP  "did  not  be- 
lieve or  had  no  reasonable  ground  for  believing"  that  defend- 
ant was  about  to  wrongfully  dispose  of  his  property,  the  at^ 
tachment  was  wron^l,  and  a  recovery  may  be  had,  is  error, 
as  it  ignores  the  fact  that  defendant  must  also  prove  that  the 
ground  of  the  attachment  was  in  fact  untrue. — Lord,  Owen  & 
Co.  V.  Wood,  303. 

If  a  party  desires  a  more  explicit  Instruction  than  that  given, 
he  should  request  it. — Kirsher  v.  Kirsher,  337. 

INSTmOT   OP    SELF  PRESERVATION— See  NEGUGBNcaB—Bvi. 

DBNOB. 

INSURANCE. 

Contract  of  Insurance — Where  Complete. — ^Where  an  application 
for  Insurance  is  taken  by  a  local  agent  and  sent  to  another 
state  for  approval  by  a  general  agent,  under  a  stipulation  that 
it  should  not  be    binding  until  there    approved,  and  the  ap- 

SDval  is  there  made,     except  as  to  the  premlmn,    which  Is 
creased  and  the  local  agent  so  notlfled,  the  contract  is  not 

Yim^  120  Iowa.— 50. 
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complete  until  such  change  Is  agreed  to  by  assured,  and  in  the 
absence  of  a  showing  that  he  accepts  by  letter  direct  to  the 
general  agent,  the  contract  will  be  considered  as  completed  at 
the  place  of  residence  of  the  local  agent. — Born  v.  Ins.  Co.,  299. 

Same. — Where  a  contract  of  insurance  is  approved  in  part  by  the 
company  and  a  counter  proposition  made  as  to  that  part,  it  be- 
comes effective  by  an  acceptance  of  the  change  by  the  assured. — 
Idem. 

Fraud — instruction. — ^Where  the  defense  to  a  suit  on  an  insurance 
policy  is  fraud,  an  instruction  "that  if  the  facts  upon  which  the 
fraud  is  charged  are  or  may  be  consistent  with  honesty  and 
purity  of  purpose  then  the  charge  of  fraud  will  fail"  is  not  ob- 
jectionable as  confusing,  or  as  doubtful  whether  the  words 
"facts  charged'?  refer  to  the  facts  as  alleged  or  the  evidence. — 
Ley  V.  Ins.  Co..  203. 

Same. — In  an  action  on  a  policy  of  insurance  where  fraud  is 
pleaded  in  defense,  an  instruction  that  "to  show  fraud  the 
facts  must  lead  naturally  and  clearly  to  the  facts  sought  to  be 
established,  and  must  be  inconsistent  with  any  other  reason- 
able or  probable  theory"  is  not  erroneous,  where  the  court  in 
the  same  paragraph  states  that  only  a  fair  preponderance  of 
the  evidence  is  required  to  establish  the  defense. — Idem, 

Hall  Insurance— Evidence — Verdict. — In  an  action  on  a  hail  in- 
surance policy  plaintiff  testified  to  the  acreage  of  corn  and  the 
yield,  and  stated  the  amount  of  damage,  while  the  evidence  of 
defendant's  witnesses,  based  upon  measurement  of  the  ground 
and^  cribs  in  which  the  corn  was  stored,  showed  a  full  yield. 
Held,  the  jury  was  justified  in  accepting  plaintiff's  estimate  ot 
the  loss. — Condon  v.  Hail  Ass'n.,  80. 

I^Autual  Benefit  Association — After  Enacted  By-Laws — EfTect  Of. — 
It  is  competent  for  a  mutual  benefit  association  and  a  certifi- 
cate holder  to  contract  to  be  bound  by  by-laws  to  be  enacted 
in  the  future. — Ross  v.  Brotherhood  of  America,  692. 

By-Laws^Rea8onablene89— Broken  Leg. — A  by-law  defining  a 
broken  leg.  for  which  a  benefit  association  shall  be  liable  under 
its  certificate  of  indemnity,  to  be  breaking  the  shaft  of  the 
thigh  bone  between  the  hip  and  knee  joint,  or  breaking  the 
shafts  of  both  bones  between  the  knee  and  the  ankle  joint, 
is  reasonable,  and  a  certificate  holder  receiving  an  injury  of 
such  character  after  the  adoption  of  such  bv-law  Is  bound 
thereby,  where  bv  the  terms  of  the  original  contract,  the  par- 
ties agree  to  be  bound  by  future  enacted  by-laws. — Idem. 

Mutual  Benefit  Society — Suspension — Failure  to  Pay  Dues. — ^A 
provision  in  the  constitution  of  a  mutual  benefit  society  that 
a  member  failing  to  pay  his  assessment  within  fifteen  days 
after  being  notified  by  the  secretary  shall  be  suspended,  is  not 
a  self  ^executing  provision,  and  a  member  who  has  failed  to 
pay  within  the  time  is  still  in  good  standing,  no  action  hav- 
ing been  taken  to  suspend  him. — Jelly  v.  Ins.  Society,  689. 


k 


Indxz.  787 


tifSUSANCB  Continued 


Payment  of  Loss— Waiver— Rights  of  Mortgagee^— The  assured 
cannot  waive  the  effect  of  an  arbitration  of  a  loss  under  a 
policy  of  insurance,  whereby  the  compaliy  elects  to  pay  the  losi 
rather  than  replace  the  property,  so  as  to  bind  a  mortgagee 
to  whom  the  loss  was  payable. — Building  &  Loan  Ass'n  v.  Ins. 
Ck).,  530. 

Proof  of  Loss — Waiver  of— Instruction.— Where  plaintiff  noti- 
fies the  insurance  company  of  the  loss  and  it  sends 
an  adjuster,  who  accepts  plaintiff's  proposition  of  settlement 
and  promises  to  report  the  company's  action  thereon,  and 
where  on  renewed  demand  for  settlement  the  company 
promises  further  inspection  but  fails  to  make  It  or  notify 
plaintiff  of  its  acceptance  or  rejection  of  his  proposition,  or 
to  demand  proof  of  loss  before  maturity  of  the  claim,  the  com- 
pany waives  its  right  to  require  proof  of  loss. — Condon  v.  Hail 
Ins.  Ass'n,  80. 

Same. — Where  the  insurance  company,  before  suit,  notified 
plaintiff,  whose  com  was  damaged  by  hail,  to  send  it  an  account 
of  the  acreage  covered  by  the  policy  and  amount  harvested, 
and  the  assured  replied  by  giving  the  amount  of  the  loss, 
to  which  defendant  said  it  would  give  the  matter  attention 
but  failed  to  do  so  and  denied  nil  liability,  it  waived  its  right 
to  demand  a  further  account  of  the  amount  harvested. — Idem. 

Representation  of  Title. — A  statement  by  assured  in  his  application 
for  insurance  that  he  holds  an  eauitable  title,  when  he  in  fact 
has  a  contract  for  the  land  which  he  has  pledged  as  security 
for  a  debt,  is  not  a  misrepresentation  as  to  title. — Bom  v.  Ins. 
Ck)..  299. 

Promise  to  Pay. — ^In  an  action  on  a  fire  policy,  where  the  plaintiff 
alleges  that  an  adjuster  agreed  to  pay  a  certain  sum  in  a  speci« 
fled  time  after  proof  of  loss,  and  no  objection  to  the  plea  ia 
made,  but  defendant  admits  the  making  of  proper  proofs  of 
loss,  admission  of  evidence  of  the  adjuster's  agreement  to  pay, 
is  not  error. — Germlnder  v.  Ins.  Ass'n.  614. 

Setting  Aside  Award — Recovery  of  Loss. — A  suit  in  equity  may 
be  maintained  to  set  aside  an  award  of  arbitrators  of  the 
amount  of  loss  under  a  policy  of  insurance  and  to  recover 
judgment  for  the  loss. — Vincent  v.  Ins.  Co.,  272. 

Settlement  of  Assessment — Forfeiture — Waiver. — An  agent  of  a 
mutual  hail  association,  autliorized  simply  to  collect  delinquent 
assessments,  settled  with  a  suspended  member  by  allowing  him 
a  claimed  loss  in  part  payment  and  accepting  his  note  for  the 
balance,  the  proceeds  of  which  he  remitted  the  company,  with 
full  Information  as  to  the  settlement.  The  company  notified 
the  assured  that  the  claimed  loss  could  not  be  allowed  but  re- 
tained the  proceeds  of  the  note,  and  subsequently  notified  him 
that  an  assessment  for  another  year  was  due.  Held,  that  the 
company  by  its  conduct  had  ratified  the  act  of  the  agent,  which 
restored  the  assured  to  meiPb**rsMn  «nd  had  thereby  waived  Its 
right  to  claim  a  forfeiture  of  the  policy. — Barrett  v.  Ins.  Co.,  184. 
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Waiver  of  Conditions  of  Policy. — A  proTlsion  in  a  policy  at  in- 
surance that  its  coi^ditions  cannot  be  waived  except  by  a  writ- 
ing on  or  attached  to  the  policy,  is  subject  to  waiver  by  the  con- 
duct of  the  company  tending  to  Justify  the  inference  that  com- 
pliance therewith  is  not  insisted  upon. — ^Lutz  v.  Ins.  Co.,  136. 

INTOXICATING  LIQUORS— See  Insteuotions— Evidbnoe— 
Statutes — Praotioe. 
Convatt  of  Statement  of  ConsenL — Under  Code,  section  2450,  the 
filing  of  a  general  statement  of  consent  to  sell  intoxicating 
liquor  which  is  withdrawn,  does  not  preclude  the  board  of  su- 
pervisors from  canvassing  another  filed  during  the  year.  It  is 
the  canvass  of  more  than  one  statement  in  a  single  year  which 
is  prohibited. — ^In  re  Intoxicating  Liquors,  680. 

Canvass  of  Statement  of  Consent — Duty  of  Supervisors. — ^The 
duty  of  a  board  of  supervisors  in  canvassing  a  statement  of 
consent  to  sell  intoxicating  liquor  is  to  inquire  into  the  suffi- 
ciency and  genuineness  of  the  names  affixed  thereto;  they  are 
not  required  to  investigate  the  reputation  of  the  persons  mak- 
.  ing  affidavit  to  the  signatures,  and  when  it  is  stipulated  that  a 
statement  contains  a  requisite  number  of  signatures  of  quali- 
,f  fied  persons  to  authorize  the  board  to  canvass  the  same  and 
hold  it  sufficient,  the  purpose  of  the  law  in  this  respect  is 
complied  with. — Idem. 

Civil  Damages — Burden  of  Proof. — In  an  action  by  the  wife  for 
damages  for  the  sale  of  liquor  to  her  husband,  where  the  seller 
relies  as  a  defense  oa  a  compliance  with  the  mulct  law,  he 
has  the  burden  of  alleging  and  proving  such  compliance. — 
League  v.  Ehmke,  464. 

Indictment — In  a  prosecution  for  maintaining  a  place  for  the  il- 
legal sale  of  liquor,  it  is  not  necessary  that  the  indictment  nega- 
tive defendant's  right  to  sell  or  specify  the  violations  of  the 
law. — State  v.  Donahue,  154. 

Single  Room. — Code,  section  2448,  which  provides  that  selling 
or  keeping  for  sale  of  intoxicating  liquors  shall  be  carried  on 
in  a  single  room,  does  not  prohibit  an  opening  into  a  refrigera- 
tor room  which  cannot  be  used  either  as  an  exit  or  place  for 
buying  or  drinking  liquor. — Idem. 

INJUNCTION. 

Nuisance — Abatement  Of< — ^The  fact  that  a  nuisance  may  also 
affect  others  in  the  vicinity  injuriously  will  not  affect  the  plain- 
tiff's right  to  maintain  a  suit  to  abate  the  same,  under  Code, 
section  4302. — Percival  v.  Tousling,  451. 

Dissolution  of  Injunction^ — ^Where  in  a  suit  to  enjoin  the  issu- 
ance of  a  tax  deed  the  court  properly  extended  the  period  for 
redemption  at  the  time  a  demurrer  to  the  petition  was  sustained, 
failure  to  then  dissolve  the  temporary  injunction  was  without 
prejudice. — Bitzer  v.  Becke  et  al.,  66. 

An  injunction  will  lie  to  restrain  a  town  from  constructing  a 
sidewalk  under  a  void  order  and  notice. — Burget  v.  Town  d| 
Greenfield,  432. 
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JUDMENTS. 
Decree  of  Foreclosure — Ooilateral  AtUck«-~A  decree  dlrectlxif 
sale  under  special  execution  of  property  covered  by  a  chatty 
mortgage  in  another  county  cannot  be  collaterally  attacked, 
even  though  the  mortgage  provides  for  a  sale  in  the  home 
county. — King  v.  Nelson,  606. 

Special  Execution — issuance  of^ — On  the  foreclosure  of  a  chattel 
mortgage,  where  the  petition  states  the  requisite  facts,  the 
decree  may  direct  the  issuance  of  a  special  execution  for  any 
part  of  the  property  wherever  located  in  the  state. — Idem. 

Enforcement  of  Judgment. — Although  an  appeal  deprives  the  dis- 
trict court  of  Jurisdiction  of  the  action,  it  still  has  power,  om 
i^rmanee  of  its  decree,  to  enforce  its  judgment  by  proper  or- 
ders.— ^Dunton  v.  McCook  et  al.,  444. 

DIscliarge  of  Judgment. — ^Any  one  interested  in  the  enforcement  of 
a  judgement,  having  matters  of  discharge  which  have  arisea 
since  the  decrp'"  —  ov,  upon  motion,  under  the  statute  and  Im 
a  summary  wa^  ^^  the  same  discharged. — Idem. 

Garnishment — Setting  Aside  Judgment. — ^The  entry  of  judgment 
against  a  garnishee  and  approval  of  the  record  does  not  deprive 
the  court  of  power  to  set  the  judgment  aside  and  reopen  th« 
proceeding  on  a  motion  of  the  garnishee  made  at  the  same 
term. — Streeter  v.  Gleason  et  al.,  703. 

Same — Insufficient  Notice. — ^Where  a  judgment  against  a  garn- 
ishee is  entered  upon  an  insufficient  notice  to  the  judgment 
defendant,  the  same  is  premature,  if  not  void  for  want  of  jor- 
isdiction  and  should  be  set  aside. — Idem. 

Qamisiiee — Judgment  Against. — ^Judgment  on  the  answer  of  a 
garnishee  admitting  an  indebtedness  to  become  due  at  a  fu- 
ture time  is  unauthorized  prior  to  the  time  the  liability  be- 
comes fixed. — Idem. 

Same. — ^Where  the  garnishee  in  his  first  answer  admits  liability, 
but  in  a  second,  relating  to  the  same  debt  and  same  judgment, 
debtor  shows  that  the  same  is  conditional,  judgment  should 
not  be  entered,  and  if  entered  will  be  set  aside  on  motion. — 
Idem. 

Rigiit  of  Way—Decree — Prior  Agreement — ^Where  a  railway  com- 
pany has  acquired  an  easement  for  right  of  way  purposes  by 
a  decree  in  a  condemnation  proceeding  which  contains  no  re- 
servations in  favor  of  the  land  owner,  all  prior  verbal  agree- 
ments between  the  parties  concerning  the  use  by  the  land 
owner  of  any  part  of  the  right  of  way  are  terminated  by  the  de- 
cree.— ^Railway  Co.  v.  Snyder,  532. 

Right  of  Way — Possession* — ^A  decree  in  a  condemnation  proceed- 
ing granting  a  railway  company  an  easement  for  right  of  way 
purposes  over  the  land  of  another  has  the  same  force  as  a  deed 
so  far  as  the  right  to  possession  and  control  is  concerned,  and 
any  subsequent  possession  by  the  land  owner,  in  the  absence 
of  a  showing  that  his  holding  is  adverse,  is  subservient  to  tiM 
rights  of  the  railway  company.— Idem. 
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JUDICIAL  SALE. 

.  Title  Under  Nebraska  Law.— Under  the  laws  of  Nebraska  the  U- 
tle  to  real  estate  purchased  at  an  execution  sale  is  not 
complete  until  the  same  Is  ccmfirmed  by  the  court. — Hendryx 
V.  Evans  et  al.,  310. 

Same — When  Deed  May  Ittue.— The  purchaser  at  an  execution 
sale  In  Nebraska,  where  the  sale  has  been  confirmed  by  the 
court,  is  entitled  to  a  sheriff's  deed  at  any  time  before  the 
filing  of  a  petition  in  error,  notwithstanding  the  execution  of 
a  supersedeas  bond,  under  section  590,  Revised  Statutes  of 
Nebraska. — Idem. 

Good  Faith  Purchaser. — A  creditor  acquiring  a  sheriff's  deed  at  a 
lawful  sale  is  a  good  faith  purchaser. — Idem. 

Prior  Conveyance — Notice. — Where  a  tenant  Is  In  possession  of 
real  property  under  a  lease  from  an  administrator,  the  mere 
statement  to  the  tenant  by  the  husband  of  the  grantee  of  one 
of  the  heirs  that  such  grantee  has  purchased  the  interest  of 
such  heir,  is  insufllcient  to  constitute  notice  of  the  grantee's 
rights  in  the  property  to  one  who  purchases  the  interest  of  the 
heir  at  a  judicial  sale. — McCormick  v.  McCormlck  Harvesting 
Mach.  Co.,  593. 

JUDICIAL  NOTICE. 

streets. — Courts  will  not  take  Judicial  notice  of  the  width  of 
streets  in  a  special  charter  city  where  they  are  not  established  in 
the  charter,  but  the  same  is  a  matter  of  proof  as  though  the  city 
were  incorporated  under  the  general  law. — Coe  College  v.  City 
of  Cedar  Rapids,  541. 

JURISDICTION. 

Appeal — Revival  of  Cause. — The  district  court  loses  Jurisdiction 
of  the  parties  and  the  subject-matter  of  the  suit  when  an  ap- 
peal Is  taken,  and  upon  affirmance  of  the  decree  without  an  or- 
der remanding  the  cause  the  issuance  of  a  procedendo  will  not 
revive  it. — Dunton  v.  McCook  et  al.,  444. 

Taxation — Appeal  From  Board  of  Review — Bond. — Jurisdiction  of 
the  district  court  to  review  an  assessment  on  appeal  from  a 
board  of  equalization  is  acquired  by  service  of  the  notice  of 
appeal,  as  provided  by  Code,  section  1373,  and  failure  to  file  a 
transcript  of  the  proceedings  before  the  board  of  review  until 
the  trial  has  begun  will  not  oust  the  court  of  jurisdiction  ac- 
quired by  the  appeal:  nor  is  a  bond  required  on  such  appeal. — 
City  of  Marion  v.  Ry.  Co.,  259. 

HIGHWAYS. 

Right  of  Way — Designation — Acquiescence. — ^Where  a  right  of 
way  has  been  decreed  over  the  lands  of  another,  it  is  not 
necessary  for  the  parties  to  expressly  designate  its  location, 
but  Is  sufficient  if  a  right  of  way  is  used  and  acquiesced  In. 
Evidence  examined  and  held  to  show  selection  and  acqules- 
conce  with  sufficient  deflniteness. — Dickinson  v.  Crowell  et  al., 
254. 
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HOMESTEAD. 

Apportionment  of  Incumbrance^ — ^An  allowance  to  the  widow  of 
one-third  of  the  real  estate,  including  the  homestead,  and  an 
apportionment  of  the  incumbrance  executed  by  husband  and 
wife  so  as  to  leave  the  homestead  free,  is  proper,  though  the 
widow  thereby  receives  more  than  on«-third  the  net  realty. — 
Bissell  V.  Bissell,  127. 

Election — Sale  of. — Where  the  husband,  who  is  made  the  sole  le- 
gatee and  executor  of  the  will  of  his  deceased  wife,  completes 
a  sale  of  her  homestead  pursuant  to  a  contract  made  by  the 
wife  and  the  order  of  court,  the  same  does  not  constitute  an 
election  to  take  under  the'  will  so  as  to  preclude  him  from  elect- 
ing to  take  the  proceeds  of  the  sale  and  use  the  same  in  the 
purchase  of  a  new  homestead. — Milner  v.  Davis,  231. 

Diversion  of  Proceeds. — The  fact  that  a  purchaser  of  the  home- 
stead belonging  to  the  wife  uAder  a  contract  of  sale  made  by 
her,  deposits  a  portion  of  the  purchase  price  in  a  bank  to  the 
credit  of  the  husband,  who  is  sole  legatee  under  her  will, 
through  an  arrangement  with  the  husband  to  complete  the  sale, 
does  not  constitute  a  diversion  of  the  fund  prior  to  settlement 
of  the  estate  so  as  to  deprive  it  of  its  homestead  character. — 
Idem, 

8aie  for  Taxes. — ^Under  section  876  of  the  Code  of  1873,  a  home- 
stead not  separately  listed  could  be  sold  for  taxes  on  other 
property  belonging  to  the  same  owner. — Bitzer  v.  Becke  et  al., 
66. 

LACHES — See  Evidence — Limftation  op  Aotions. 

LANDLORD  AND  TENANT. 

Attachment — Counterclaim. — The  provisions  of  Code,  section 
3880,  providing  that  the  petition  in  landlord's  attachment  shall 
state  that  something  is  due,  has  reference  to  the  maturity  of 
the  claim  for  rent  and  not  the  balance  of  indebtedness  owing 
from  one  party  to  the  other,  and  the  landlord  is  not  precluded 
from  attaching  for  rent  due,  by  reason  of  the  fact  thnt  the  ten- 
ant has  claims  against  him  in  excess  of  the  rent. — Smeaton  v. 
Cole,  368. 

Forfeiture  of  Lease — Demand  for  Rent — Where  a  lease  contains 
a  forfeiture  clause  in  case  the  tenant  fails  to  pay  any  install- 
ment of  rent  when  due,  the  forfeiture  cannot  be  enforced  and  an 
action  of  forcible  entry  and  detainer  maintained  until  demand 
has  been  made  for  payment  of  amount  due,  and  a  reasonable 
time  given  in  which  to  pay  the  same. — Cole  v.  Johnson,  667. 

Sale  of  Land — Change  of  Possession. — Where  a  tenant  in  posses- 
sion under  a  lease  claims  to  have  mode  an  oral  contract  of  puri 
chase,  mere  proof  of  the  making  of  Improvement  by  the  ten- 
ant, unaided  by  other  competent  evidence,  will  not  establish 
a  change  of  possession  as  lessee  to  that  of  a  vendee  so  as  to 
take  the  case  out  of  the  statute  of  frauds  and  place  It  within 
the  exception  provided  by  Code,  section  4626. — Allen  v.  Bemis, 
172. 
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Payment  of  Teat  by  a  tenant  after  the  alleged  oral  contract  of 
purchase  was  made,  negatives  the  idea  that  his  possession  was 
that  a  vendee.— Idem. 

Malieioue  Issuance  of  Writ.— Where  the  landlord  has  a  valid  daim 
against  the  tenant  for  rent»  the  fact  that  the  tenant  has  claims 
against  the  landlord  in  excess  of  the  rent  will  not  Justify  a 
conclusion  that  the  landlord  was  actuated  by  malice  in  suing 
out  the  writ — Smeaton  v.  Cole,  368. 

Unauthorized  Lease— Payment  of  Rent. — ^An  agent  in  the  absence 
of  express  authority  cannot  make  a  valid  lease  of  his  princi- 
pal's property  to  be  used  for  an  immoral  purpose,  and  a  pay- 
ment of  rent  to  the  agent  under  an  unauthorized  lease  will  not 
bind  the  principal. — Stover  v.  Flower,  514. 

LARCENY. 

Hossession  of  Stoien  Property — Instruction. — ^It  Is  only  when  the 
breaking  and  entering  and  the  larceny  are  committed  at  the 
same  time  and  by  the  same  person,  that  the  recent  possession 
rt  the  stolen  property  will  Justify  a  conclusion  that  the  person 
who  stole  the  property  also  did  the  breaking  and  entering. — 
State  V.  Williams,  36. 

LIMITATION  OF  ACTIONS. 

Amendment  to  Petition — New  Cause  of  Action^ — ^In  an  action  for 
an  injury  caused  by  a  defective  sidewalk,  an  amendment  to 
the  petition  alleging  merely  that  the  accident  occurred  at  a  dif- 
ferent place  from  that  originally  pleaded,  is  not  the  introduc- 
tion of  a  new  cause  of  action;  and  though  filed  more  than  nine- 
ty days  after  the  alleged  injury  it  relates  back  to  the  date  of 
the  original  petition  and  the  cause  of  action  Is  not  therefore 
barred. — Sachra  v.  Town  of  Manilla,  562. 

Dower. — The  statute  of  limitations  does  not  commence  to  run 
against  a  wife's  right  of  dower  until  the  death  of  the  husband. 
— ^Lucas  V.  White,  735. 

Laches — Evidence. — In  an  action  to  rescind  a  contract  for  the  ex- 
change of  lands  on  the  ground  of  fraud,  the  evidence  Is  consid- 
ered and  it  is  held  under  all  the  circumstances  that  plaintiff  was 
not  guilty  of  laches  in  bringing  his  action  and  that  the  same 
was  not  barred. — Campbell  v.  Spears,  670. 

MALICE — See  Landlord  and  Tenant. 

MANDAMUS. 
Counties — Repair  of  Bridges. — ^Under  Code,  section  422,  manda- 
mus will  not  lie  to  compel  a  board  of  supervisors  to  make  re- 
pairs to  county  bridges,  where,  in  the  exercise  of  their  discre- 
tionary power,  they  have  refused  so  to  do. — ^Leonard  v.  Wake- 
man,  140. 

MASTER  AND  SERVANT. 

Assumption  of  Risk — Burden  of  Proof — Instnictlon. — ^In  an  action 
for  injuries  resulting  in  the  death  of  a  servant,  owing  to  alleged 
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defective  machinery  and  negligence  of  the  master  to  keep  it 
in  repair,  where  the  answer  alleges  that  the  defective  condi- 
tion of  the  machinery  was  known  to  deceased  and  that  he  re- 
mained in  defendant's  employ  without  objection,  the  issue  of 
assumption  of  risk  is  tendered  with  the  burden  upon  the  de- 
fendant, and  a  general  instruction  that  under  the  issues  the 
burden  is  on  the  plaintiff,  is  erroneous. — Shebeck  v.  Cracker 
Co.,  414. 

MUNICIPAL  CORPORATIONS. 
Illegal  Arrest — Responsibility  of  Mayor — Evidence. — In  an  action 
against  the  marshal  and  mayor  of  a  town  for  an  Illegal  arrest 
of  one  claimed  to  have  interfered  with  the  city  officials  in 
their  efforts  to  open  a  claimed  street,  the  fact  that  the  mayor 
directed  the  marshal  to  protect  the  street  commissioner  in 
opening  the  street,  and  when  arrested  refused  to  discharge 
plaintiff  and  caused  him  to  repeatedly  appear  for  trial,  finally 
informing  him  there  was  no  charge  made,  is  sufficient  to  con- 
nect the  .mayor  with  responsibility  for  the  arrest. — Young  v. 
Gormley  et  al.,  372. 

Committee  of  Councli^Acts  of. — ^Where  a  city  council  appoints 
a  committee  to  perform  a  municipal  act,  it  cannot  bind  the 
corporation  except  upon  notice  to  all  its  members  of  the  time 
and  place  of  meeting. — Burge  v.  Rockwell  City,  495. 

Contract  by  Committee — Modification  of. — A  city  council  appoint- 
ed a  committee  of  three  with  full  power  to  procure  a  water  sup- 
ply for  the  city,  and,  if  necessary,  to  sink  a  well.  The  commit- 
tee made  a  contract  for  a  well  of  specified  dimensions.  Subse- 
quently two  members,  without  notice  to  the  third,  modified  the 
contract  with  respect  to  the  diameter  of  the  well.  Held,  such 
act  was  invalid  and  the  contract  so  modified  was  not  enforce- 
able.— Idem. 

Bridges — Crossing  with  Engine^ — ^In  a  suit  for  injuries  sustained 
by  the  breaking  of  a  highway  bridge  while  crossing  the  same 
With  a  threshing  engine,  where  the  evidence  is  in  dispute  as 
to  whether  the  wheels  of  the  engine  were  upon  running  plank 
as  required  by  statute,  the  question  presented  is  for  the  jury 
to  determine. — Perry  v.  Clarke  County,  96. 

Defective  Bridg&-^Want  of  Notlce-^Negligence. — When  a  bridge 
maintained  by  a  county  becomes  weakened  and  dangerous  from 
natural  decay,  which  the  exercise  of  reasonable  care  would  have 
revealed,  the  county  cannot  rely  upon  want  of  notice  to  relieve 
it  from  liability  for  injury. — Idem, 

Repair  of  Bridges — Mandamus. — ^Under  Code,  section  422,  manda- 
mus will  not  lie  to  compel  a  board  of  supervisors  to  make  re- 
pairs to  county  bridges,  where,  in  the  exercise  of  their  discre- 
tionary power,  they  have  refused  so  to  do. — ^Leonard  v.  Wake- 
man,  140. 

Notice  of  Injury — Sufficiency  of. — In  an  action  for  injuries  from 
a  defective  bridge,  it  is  only  necessary  for  the  plaintiff  to  file 
with  the  county  auditor  a  notice  in  substantial     compliance 
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with  Code,  section  3447,  giving  the  time,  place  and  circum- 
stances of  the  injury  in  reasonahly  specific  terms,  to  entitle 
him  to  bring  his  action  after  the  expiration  of  ninety  days 
from  the  date  of  the  injury. — Perry  v.  Clarke  County,  96. 

Expense  of  Disinfecting. — The  cost  of  disinfecting  dwellings  and 
contents,  of  quarantined  persons,  incurred  by  a  city  board  of 
health  is  not  chargable  to  the  county. — Schmidt  v.  Muscatine 
Co.,  267. 

Disinfecting  Pest  House. — A  county  is  not  liable  for  the  cost  of 
disinfecting  its  pest  house  until  after  notice  by  the  board  of 
health  and  opportunity  to  do  the  work  itself. — Idem. 

Taxation — Discovery  of  Omitted  Property. — A  board  of  super- 
visors had  authority  under  Code,  section  1374,  to  contract 
with  a  party  to  discover  taxable  property,  which,  through 
fraud  or  for  other  cause,  had  been  omitted  from  taxation. — 
Shinn  V.  Cunningham  et  al.^  383. 

Construction  of  Walks — Grade — Code,  section  779,  contemplates 
that  permanent  walks  shall  be  constructed  only  at  an  estab- 
lished grade,  and  an  ordinance  and  resolution  which  provide 
that  they  shall  be  so  constructed  unless  otherwise  agreed  upon 
by  the  property  owners  and  a  committee  of  the  council  are 
void. — Burget  v.  Town  of  Greenfield,  432. 

Second  Walk — Injunction. — Where  the  proceedings  of  a  town 
council  in  ordering  the  construction  of  a  sidewalk  at  grade  are 
irregular,  but  one  has  been  constructed  thereunder  by  the  lot 
owner,  though  not  in  conformity  with  the  defective  order,  he 
cannot  be  required  to  construct  another  without  a  new  order 
and  notice,  and  he  is  entitled  to  an  injunction  restraining  the 
town  from  constructing  under  the  void  order  and  notice. — 
Idem. 

Sidewalks. — ^Where  the  construction  of  permanent  sidewalks,  or- 
dered by  a  town,  interfere  with  the  shade  trees  of  a  lot  owner, 
the  town  is  held  to  a  strict  compliance  with  the  statute  a^d 
its  ordinances  in  relation  thereto. — Idem. 

Sidewalks — Notice. — ^Where  an  ordinance  for  the  construction 
of  sidewalks  requires  that  notice  shall  be  served  on  the  lot 
owner  by  delivering  to  him  a  copy  of  the  resolution  ordering 
construction,  failure  to  give  such  notice  will  relieve  the  owner 
of  the  necessity  of  constructing  his  walk  at  grade. — Idem. 

Sidewalk — Grade — Default  of  Lot  Owner. — Where  a  town,  pur- 
suant to  Code,  section  779,  adopts  an  ordinance  providing  for 
the  construction  of  sidewalks  at  an  established  grade,  before 
the  lot  owner  can  be  held  in  default  for  failure  to  construct 
the  walk  pursuant  to  an  order  of  the  council,  the  town  must 
brins:  the  bed  of  the  walk  to  grade  and  point  out  the  grade  line. 
— Idem. 

Defective  Sidewalk — Second  Action — Pleadings — Diligence. — ^In 
a  second  action  for  injuries  caused  by  a  defective  sidewalk, 
brought    after  a    voluntary     dismissal  of  the  first,     which  is 
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barred  unless  within  the  exception  provided  in  Code,  section 
3455,  the  plaintiff  must  state  facts  showing  that  the  dismissal 
of  the  first  action  was  not  the  result  of  negligence  on  his  part. 
Allegations  of  the  petition  considered  and  held  insufficient  to 
show  diligence. — Ceprley  v.  Town  of  Paton,  559. 

Easement  in  Street — Estoppel. — ^Where  a  grantor  sells  and  con- 
veys lots  describing  them  by  metes  and  bounds,  also  by  refer- 
ence to  the  same  as  designated  on  a  certain  plat  and  repre- 
sents that  the  lots  are  adjacent  to  a  street  which  he  points  out 
on  the  plat,  the  grantee  takes  an  easement  in  the  street  which 
the  grantor  is  estopped  to  deny,  even  though  the  plat  was  not 
authorized  by  him,  was  not  legale  and  had  never  been  re- 
corded.— Cleaver  v.  Mahanke  et  al.,  77. 

Streets — Evidence  of. — In  an  action  for  injuries  sustained  by 
reason  of  a  defective  sidewalk,  it  is  sufficient  to  show  that  the 
way  had  been  used  by  the  town  for  many  years  as  a  public 
thoroughfare  and  that  the  town  had  assumed  and  exercised 
control  over  it,  to  fix  its  character  as  a  public  street. — Kircher 
V.  Town  of  Larchwood,  578. 

Street  Grades — Damages. — A  property  owner  making  improve- 
ments prior  to  the  establishment  of  a  street  grade  cannot  re- 
cover damages  caused  by  bringing  the  street  to  a  grade  there- 
after legally  established.— Wilber  v.  City  of  Ft.  Dodge,  555. 

Same. — Failure  of  a  city  council  to  adopt  a  resolution  ordering 
the  work  of  bringing  a  street  to  grade,  in  the  absence  of  an  al- 
legation and  proof  of  special  damages  on  account  of  such  fail- 
ure, will  not  create  a  right  of  action  in  favor  of  a  property 
owner  for  damages  resulting  in  bringng  such  street  to  grade. — 
Idem. 

Streets — Drainage. — ^A  city  may  be  liable  in  damages  for  grading 
a  street,  though  done  In  accordance  with  an  ordinance,  if  there- 
by the  natural  drainage  Is  destroyed  and  no  adequate  provision 
is  made  for  disposing  of  the  surface  water. — Idem. 

Plat — Dedication  of. — The  object  of  a  plat  is  to  avoid  complica- 
tions In  conveying  small  parcels  of  land,  and  where  a  survey 
and  plat  are  properly  made  and  dedicated,  it  amounts  to  a  deed 
In  fee  simple  to  those  portions  therein  set  apart  for  public  use. 
— Coe  College  v.  City  of  Cedar  Rapids,  541. 

Same. — ^A  plat  which  fails  to  designate  the  comers  of  lots  and 
blocks,  the  width  of  claimed  streets,  to  point  out  the  loca- 
tion of  a  stone  as  in  the  street,  or  name  the  ground  as  streets, 
does  not  comply  with  the  statute  so  as  to  constitute  a  dedica^ 
tlon  of  the  streets. — Idem. 

Streets — Judicial  Notice. — Courts  will  not  take  judicial  notice 
of  the  width  of  streets  in  a  special  charter  city  where  they  are 
not  established  In  the  charter,  but  the  same  Is  a  matter  of 
proof  as  though  the  city  were  Incorporated  under  the  general 
law. — Idem, 
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Dedication — Description. — ^A  plat  of  an  addition  to  a  city  is  in- 
sufBcient  to  establish  tlie  dedication  of  a  street  where  it  fails 
to  disclose  the  lines,  comers  and  dimensions  of  the  land  claim- 
ed to  have  been  dedicated.  The  description  must  be  as  definite 
as  is  required  in  a  conveyance. — Idem. 

Sewers— Insufficient  Capacity — Damage. — ^A  property  owner  who 
voluntarily  constructs  a  sewer  from  the  basement  of  his  build- 
ing to  the  citjr's  main  sewer,  paying  the  required  fee  for  per- 
mission to  do  so,  and  knowing  that  the  city  sewer  is  insufficient 
at  times  to  carry  the  surface  water  and  sewerage  and  that  other 
conected  cellars  near  his  own  had  been  flooded,  has  no  right 
of  action  against  the  city  for  damages  caused  by  the  flooding 
of  his  cellar  by  backwater  from  the  city  sewer. — Sheriff  v.  City 
of  Oskaloosa,  442. 

MORTGAGES. 

Bona  Fide  Purchaser — Evidence. — ^Where  one  purchases  a  mort- 
gage, even  for  value  and  before  due  but  with  a  knowledge  that 
the  maker  claims  a  defense  which  has  not  been  waived  or  satis- 
fied, he  does  so  at  his  peril,  and  this  Is  true  though  the  pur- 
chase is  through  an  agent  having  such  knowledge.  Evidence 
considered  and  held  to  bring  the  case  within  the  rule. — Brown 
V.  Holden  et  al.,  191. 

Foreclosure — Attachment — Defense. — In  a  suit  to  foreclose  a 
mortgage,  where  the  mortgagee  levies  an  attachment  and  the 
mortgagor  pleads  a  counterclaim  in  defense,  a  subsequent 
owner  deriving  title  from  the  mortgagor  cannot  set  up  the  in 
validity  of  the  attachment  levy  against  the  mortgagee. — Mer- 
cantile Realty  Co.  v.  Stetson  et  al.,  324. 

Receiver — Filing  of  Claim — Estoppel. — ^Where  a  mortgagee  com- 
mences foreclosure  of  his  mortgage,  issuing  an  attachment, 
and  afterward  a  receiver  of  the  mortgaged  property  is  ap- 
pointed and  makes  application  for  an  order  to  sell  subject  to 
the  mortgages,  to  which  such  mortgagee  appears,  and  before 
an  order  of  sale  Is  granted  he  files  his  claim  with  the  receiver, 
which  is  disallowed,  but  an  order  Is  granted  authorizing  an 
appeal  therefrom,  the  mortgagee  thereby  elects  to  rely  on  his 
claim  against  the  receiver  and  Is  estopped  from  nroceeding 
against  the  property  on  a  judgment  of  foreclosure  of  his  mort- 
gage.— Idem, 

MURDER. 
Assault  With  Intent  to  Commit  Murder — When  Special  Instruc- 
tion Not  Required. — On  a  prosecution  for  having  sent  a  box 
containing  explosives  for  another  to  open,  with  Intent  to  com- 
mit murder,  and  the  Jury  are  told  In  various  instructions  that 
a  finding  that  defendant  was  In  fact  the  person  who  sent  the 
box  was  essential  to  conviction,  it  is  not  necessary,  in  the 
absence  of  a  request,  to  devote  a  special  instruction  to  that 
subject.— State  v.  Hoot,  238. 

Criminal  Intent — A  husband  who  sends  a  box  containing  explo- 
sives to  the  home  of  his  wife,  but  addressed  to  himself,  with 
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the  expectation  that  she  will  receive  and  open  the  same  and 
that  her  death  will  result,  is  guilty  of  assault  with  intent  to 
commit  murder,  and  the  contention  that  it  cannot  be  presumed 
that  he  contemplates  that  she  will,  without  authority,  opeq 
the  box,  the  same  being  addressed  to  himself  and  hence  no 
basis  on  which  to  predicate  a  criminal  intent.  Is  without  merit 
— Idem, 

Same. — On  a  prosecution  for  assault  with  intent  to  commit  mur- 
der, the  inquiry  Is  "was  the  defendant  inspired  by  a  criminal 
purpose  and  intent  to  make  an  assault,  and  did  he  adopt  and 
put  into  execution  a  plan  designed  to  effectuate  his  purpose 
and  intent,"  and  it  is  immaterial  that  in  the  execution  of  his 
plan  acts  were  done  unauthorized  by  the  general  laws  relating 
to  business  aftairs. — Idem. 

NEGLIGENCE— See  Instructions. 
Assumption  of  Risk — Knowledge  of  Danger. — ^Mere  knowledge  of 
a  dangerous  custom  is  not  sufficient  to  throw  the  risk  thereof 
upon  the  person  having  such  knowledge,  unless    he  has  also 
appreciated  the  danger  Involved. — Carver  v.  Ry.  Co.,  846. 

Assumption  of  Risk — Contributory  Negligence. — The  distinction 
between  assumption  of  risk  and  contributory  negligence  dis- 
cussed.— Idem, 

Assumption  of  Risk — ^Age  and  Experience — instruction. — On  an 
issue  of  the  assumption  of  risk,  age  and  experience  of  the  ser- 
vant should  be  considered  In  determining  whether  he  knew 
or  ought  to  have  known  and  appreciated  the  danger,  and  fail- 
ure to  Instruct  upon  this  branch  of  the  case  was  error. — Sh^ 
beck  V.  Cracker  Co.,  414. 

Assumption  of  Risk — Burden  of  Proof — Instruction. — In  an  action 
for  injuries  resulting  in  the  death  of  a  servant,  owing  to  al- 
leged defective  machinery  and  negligence  of  the  master  to 
keep  it  In  repair,  where  the  answer  alleges  that  the  defective 
condition  of  the  machinery  was  known  to  deceased  and  that  he 
remained  in  defendant's  employ  without  objection,  the  Issue  of 
assumption  of  risk  Is  tendered  with  the  burden  upon  the  de- 
fendant, and  a  general  Instruction  that  under  the  issues  the 
burden  is  on  the  plaintiff,  is  erroneous. — I^em. 

Assumption  of  Risk-^An  ordinary  laborer  on  an  electric  railway, 
who  never  had  occasion  to  make  a  car  coupling  or  reason  to 
suppose  that  he  would  be  required  to  do  so.  does  not  assume 
the  risk  of  defects  In  a  car  or  drawhead  of  which  he  had  no 
knowledge,  when  directed  by  his  superior  to  make  a  coupling. 
— Bran'z  v.  Railway  &  Bridge  Co.,  406. 

Contributory  Negligence. — ^In  an  action  for  injuries  received  while 
coupling  cars,  where  there  is  a  conflict  in  the  evidence  as  to 
whether  plaintiff  made  the  coupling  in  the  usual  and  safe 
method,  an  issue  of  fact  arises  for  the  jury  to  determine. — 

Assumption  of  RIsIg — ^Where  an  employer,  or  those  representing 
him,  fumltfhes  a  reasonably  safe  place  to  work,  reasonably 
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safe  tools,  and  reasonably  competent  fellow  laborers,  then  the 
employe  assumes  the  risk  of  the  employment.  Under  this  rule 
a  railway  comimny  is  not  liable  for  injuries  to  an  employe 
caused  by  the  caving  of  a  bank  beside  which  the  employe  is 
at  work,  where  the  same  was  due  to  the  nature  of  the  soil, 
which  is  apparent — McQueeny.  v.  Ry.  Co.,  522. 

Liability  of  Employer* — ^Liability  of  an  employer  for  the  negli- 
gent act  of  a  foreman  does  not  depend  on  the  difference  in 
rank  but  on  the  nature  of  the  employment;  if  engaged  in  some- 
thing which  mignt  have  been  done  by  another  employe,  rank 
is  immaterial,  and  the  general  rule  as  to  co-employes  is  appli- 
cable.— Idem, 

Contributory  Negligence. — ^The  fact  that  plaintiff  examined  the 
bridge  and  asssted  in  making  some  repairs  before  crossing,  or 
that  he  rode  the  engine  while  crossing,  did  not,  as  a  matter 
of  law,  render  him  guilty  of  contributory  negligence,  where 
the  real  defect  was  not  apparent. — Perry  v.  Clarke  County,  96. 

Defective  Bridge — Want  of  Notice — Negligence. — ^When  a  bridge 
maintained  by  a  county  becomes  weakened  and  dangerous  from 
natural  decay,  which  the  exercise  of  reasonable  care  would 
have  revealed,  the  county  cannot  rely  upon  want  of  notice  to 
relieve  it  from  liability  for  an  injury. — Idem. 

Contributory  Negligence — Reasonable  Care. — ^Where  there  is  evi- 
dence of  obstruction  of  a  railway  crossing  which  raises  a  doubt 
whether  plaintiff  could  or  could  not  in  the  exercise  of  reason- 
able care  have  avoided  the  accident,  the  question  of  contribu- 
tory negligence  should  be  submitted  to  the  jury. — Selensky  v. 
Ry.  Co.,  113. 

Contributory  Negligence. — The  fact  that  the  party  injured  by  a 
defective  sidewalk  knew  that  the  walk  was  out  of  repair,  does 
not  as  a  matter  of  law  render  him  guilty  of  contributory  negli- 
gence.— Sachra  v.  Town  of  Manilla,  662. 

Contributory  Negligence. — One  who  is  struck  by  a  moving  street 
car  while  crossing  the  track,  in  full  possession  of  his  senses, 
with  an  unobstructed  view  of  the  track  and  in  no  way  dis- 
tracted or  interfered  with,  so  that  by  looking  and  listening  he 
might  have  avoided  the  danger,  is  conclusively  presumed  to  be 
guilty  of  contributory  negligence. — Ames  et  al.,  v.  Transit  Co., 
640. 

Instinct  of  Self  Preservation. — A  presumption  of  the  exercise  of 
the  instinct  of  self-preservation  does  not  constitute  affirmative 
evidence  of  the  existence  of  facts  prior  to,  and  remote  from 
the  time  of  the  accident. — Idem. 

Instinct  of  Self  Preservation. — The  presumption  that  deceased, 
prompted  by  the  instinct  of  self-preservation,  was  exercising 
due  care  for  his  own  safety  at  the  time  of  the  accident  does 
not  obtain,  where  there  Is  direct  evidence  of  the  circumstances 
surrounding  the  Injury. — Idem. 

Reasonable  Carr  -Obstructed  View. — Where  a  view  of  the  track 
is  obstructed  by  an  object  in  such  close  proximity  thereto  that 
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an  unobstructed  view  for  any  considerable  distance  between 
the  time  of  passing  the  obstruction  and  coming  upon  the  tracK 
is  impossible,  it  is  the  duty  of  one  attempting  to  cross  under 
such  circumstances  to  stop,  if  necessary,  and  employ  ,his  na- 
tural faculties  in  an  effort  to  avoid  the  danger. — Idem. 

Reasonable  Care — When  To  Be  Exercised — Presumption. — It  was 
necessary  for  deceased  to  exercise  care  at  the  time  of  crossing 
the  track,  and  where  the  evidence  shows  a  want  of  such  care, 
it  is  not  overcome  by  a  presumption  of  its  exercise  at  some 
other  time. — Idem, 

Reasonable  Care. — ^In  crossing  a  street  car  track,  one  is  bound  to 
know  that  cars  are  likely  to  pass  and  to  take  reasonable  care 
to  avoid  the  injury. — Idem. 

Cattle  Guards — Failure  to  Keep  in  Repair. — Permitting  a  cattle 
guard  to  become  filled  with  snow  and  ice  so  as  to  furnish  no 
obstruction  to  the  passage  Of  stock  is  a  failure  "to  maintain 
proper  and  sufficient  cattle  guards,"  within  the  meaning  of 
sections  2022  and  2055  of  the  Code. — Paul  v.  Ry.  Ck>.,  224. 

Negligence  of  Mail  Clerks. — ^Where  a  railway  company  is  charged 
with  knowledge  of  the  negligent  practice  of  mail  clerks  in 
throwing  the  mail  pouch  from  a  moving  car  to  the  station  plat^ 
form,  it  is  liable  to  one  rightfully  on  the  platform,  for  injur- 
ies received  thereby. — Carver  v.  Ry.  Co.,  346. 

Wrongful  Act  of  Mall  Clerk — Knowledge  of  Company. — A  railway 
company  is  not  liable  in  the  first  instance  for  injuries  result- 
ing from  the  negligent  act  of  a  mail  clerk  in  throwing  the  mail 
pouch  from  a  moving  car  to  the  station  platform,  but  may  be- 
come so  liable  by  permitting  the  agent  to  pursue  the  danger- 
ous practice  for  a  sufficient  time  to  charge  it  with  knowledge 
of  the  custom. — Idem, 

A.n  instruction  that  defendant,  as  a  matter  of  law,  was  required 
to  keep  the  entry  to  its  mine  of  uniform  height  and  width,  was 
properly  refused,  as  any  question  of  negligence  in  failing  to 
furnish  plaintifF  a  safe  place  to  work  was  for  the  jury. — Hamil- 
ton V.  Coal  &  Mining  Co.,  147. 

NEW  TRIAL. 

Newly  Discovered  Evidence. — Where  it  is  claimed  that  the  as- 
sured set  the  fire  and  he  testifies  that  he  was  not  present  at 
the  time  it  occurred,  a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  to  the  effect  that  the  assured 
was  at  the  time  in  the  vicinity  of  the  fire  should,  in  view  of  the 
entire  record  in  the  case,  have  been  granted. — Oermlnder  v. 
Ins.  Ass'n  et  al.,  614. 

While  the  granting  of  a  motion  for  a  new  trial  is  largely  discre- 
tionary with  the  trial  court,  yet  where  a  case  has  been  properly 
determined  on  Its  merits,  a  new  trial  should  not  be  allowed, 
and  will  be  reversed  on  appeal. — Stover  v.  Flower,  614. 

NOTES  AND  BILLS — See  Bills  and  NoTEa 
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NOTICE. 

Easement — ^A  decree  partitioning  the  interests  of  co-tenants  and 
establisiilng  in  one  a  right  of  way  over  the  land  of  the  other 
constitutes  constructive  notice  of  such  easement  to  a  pur- 
chaser, though  the  deeds  of  the  oo-tenant  and  his  grantees 
make  no  reference  thereto. — Dickinson  v.  Crowell  et  aL,  254. 

Execution  Sale — Prior  Conveyance. — ^Where  a  tenant  is  in  posses- 
sion of  real  property  under  a  lease  from  an  administrator,  the 
mere  statement  to  the  tenant  by  the  husband  of  the  grantee 
of  one  of  the  heirs  that  such  grantee  has  purchased  the  inter- 
{  est  of  such  heir,  is  insufficient  to  constitute  notice  of  the  gran- 
tee's rights  in  the  property  to  one  who  purchases  the  interest 
of  the  heir  at  a  judicial  sale. — ^McCormick  v.  McCormlck  Har- 
vesting Mach.  Ck>.,  693. 

Infectious  Disease^Notlce  By  Physician. — ^Where  no  written  no- 
tice is  given  by  the  physician*  of  the  existence  of  an  infectious 
disease,  as  required  by  Code,  section  2568,  the  local  board  of 
health  is  without  authority  to  enforce  a  quarantine. — State  v. 
Klrby,  26. 

Highways — Notice  of  Injury* — In  an  action  for  injuries  from  a 
defective  bridge,  it  is  only  necessary  for  the  plaintiff  to  file 
with  the  county  auditor  a  notice  in  substantial  compliance 
with  Code,  section  3447,  giving  the  time,  place  and  circum- 
stances of  the  injury  in  reasonably  specific  terms,  to  entitle 
him  to  bring  his  action  after  the  expiration  of  ninety  days 
from  the  date  of  the  injury. — Perry  v.  Clarke  County,  95. 

Where  an  ordinance  for  the  construction  of  sidewalks  requires 
that  notice  shall  be  served  on  the  lot  owner  by  delivering  to 
him  a  copy  of  the  resolutions  ordering  construction,  failure  to 
give  such  notice  will  relieve  the  owner  of  the  necessity  of  con- 
structing his  walk  at  grade. — Burget  v.  Town  of  Greenfield, 
432. 

NUISANCE. 

Abatement. — The  fact  that  a  nuisance  may  also  affect  others  in 
the  vicinity  injuriously  will  not  affect  the  plaintiff's  right  to 
maintain  a  suit  to  abate  the  same,  under  Code,  section  4302. — 
Percival  v.  Yousllng,  451. 

OPTIONS — See  Vendor  aito  Vbndbb. 
Option  Defined. — ^An  option  for  the  purchase    of  real  estate  is 
merely  a  right  of  election  to  purchase,  which,  when  exercised^ 
becomes  a  contract — Hopwood  v.  McCansland,  218. 

ORDINANCES — See  Municipal  Corporations. 

PARTIES. 

Substitution* — ^Where  a  party  to  an  action  makes  an  assignment, 
it  is  not  necessary  to  substitute  the  assignee,  nor  has  the  other 
party  a  right  to  insist  on  such  substitution. — Kringle  v.  Rhom- 
^       berg  et  al.,  472. 
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Funds  in  Bank. — In  order  to  reach  funds  in  the  possession  o1 
a  bank  as  a  depositary,  the  bank  should  be  made  a  party  to  the 
suit. — ^Nourse  v.  Weitz  et  al.,  708. 

PARTNERSHIP. 

Sharing  of  Profits  and  Losses. — The  following  principles  in  rela< 
tlon  to  partnership  are  established  by  the  decisions  of  this 
state:  (1)  An  agreement  only  to  share  profits  will  not  con- 
stitute a  partnership,  though  evidence  of  the  existence  of  such 
relation;  (2)  The  sharing  of  losses  is  essential  to  a  partnership, 
though  the  undertaking  to  do  so  may  be  inferred  from  an  agree- 
ment to  divide  profits,  unless  precluded  by  the  terms  thereof; 
(3)  That  payment  for  services  or  for  the  use  of  money  or  property 
to  be  used  in  the  business  may  consist  of  a  share  of  profits 
without  making  the  loaner  or  employe  a  partner. — Johnson 
Bros.  V.  Carter  &  Co.,  355 

Evidence  of — Sufficiency. — ^Where  one  supplies  the  money  to  con- 
duct an  enterprise  for  a  fixed  rate  of  interest  and  a  share  in 
the  net  profits,  acquiesces  in  the  use  of  a  firm  name,  furnishes 
a  bookkeeper  to  handle  the  funds  to  offset  the  labor  of  the 
other  in  overseeing  the  work,  takes  the  other's  note  for  one- 
half  the  cost  of  material  on  hand  at  the  close  of  the  business, 
and  states  to  a  third  party  that  the  bookkeeper  in  using  the 
firm  name  has  full  authoVity  to  represent  him,  it  may  be  in- 
ferred that  a  partnership  relation  exists,  and  is  sufficient  to 
authorize  submission  to  a  Jury  of  the  question  of  his  liability 
on  a  note  in  the  firm  name  signed  by  the  other. — Idem. 

Statements  of  Employe — Estoppel. — Where  plaintiff  extended 
credit  to  a  supposed  firm,  relying  upon  representations  of  an 
employe  that  one  of  defendants  was  a  member  of  such  firm.  If 
there  were  in  fact  no  partnership  the  employe  was  not  author 
ized  to  act  for  such  defendant  and  he  was  not  estopped  to  deny 
the  partnership. — Idem. 

Firm  Note — Release  of  Retiring  Member. — In  an  action  against 
a  former  member  of  a  partnership  on  a  note  given  by  the  firm, 
where  the  defendant  pleaded  and  testified  that  in  adjusting 
partnership  affairs  after  the  dissolution  of  the  old  firm,  in  con- 
sideration of  defendant's  stepping  out  of  the  business  and  turn- 
ing it  over  to  the  new  firm,  the  plaintiff  agreed  to  look  to  the 
new  firm  for  payment  of  the  note,  it  was  error  to  instruct  that  la 
order  to  find  for  the  defendant  it  must  appear  that  the  agree- 
ment to  release  was  made  at  or  before  the  dissolution,  as  there 
was  no  such  issue. — Hamilton  v.  Smith,  93. 

PAIN  ANJy  SUFFERING — See  Damages. 

PLEADINGS. 

Amendment  to  Petition — Limitation. — In  an  action  for  an  injury 
caused  by  a  defective  sidewalk,  an  amendment  to  the  petition 
alleging  merely  that  the  accident  occurred  at  a  different  place 
from  that  originally  pleaded,  is  not  the  introduction  of  a  new 

120  Iowa.— 51. 
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cause  of  action;  and  though  filed  more  than  ninety  days  after 
the  alleged  injury  it  relates  back  to  the  date  of  the  original 
petition  and  the  cause  of  action  is  not  tberefore  barred. — 
Sachra  v.  Town  of  Manilla,  562. 

Sutnciency  of. — A  pleading  which  contains  allegations  of  fact  suf- 
ficient to  entitle  the  pleader  to  the  relief  asked  is  not  bad,  be- 
cause it  also  states  conclusions  of  law. — Streeter  v.  Oleason 
et  al.,  703. 

Limitation  of  Action — Diilgence. — In  a  second  action  for  injur- 
^  ies  caused  by  a  defective  sidewalk,  brought  after  a  voluntary 
dismissal  of  the  first,  which  is  barred  unless  within  the  excep- 
tion provided  in  Code,  section  3455,  the  plaintiff  must  state 
facts  showing  that  the  dismissal  of  the  first  action  was  not  the 
result  of  negligence  on  his  part.  Allegations  of  the  petition 
considered  and  held  Insufllcient  to  show  diligence. — Ceprley  v. 
Town  of  Paton,  559. 

Breach  of  Warranty — Failure  of  Consideration — Election. — ^In 
an  action  on  a  note  given  for 'the  purchase  price  of  sheep,  de- 
fendant may  plead  both  a  breach  of  warranty  and  failure  of 
consideration,  and  cannot  be  required  to  elect  upon  which  he 
will  rely. — Commission  Co.  v.  Elwood,  632. 

Loss  of  Time. — In  an  action  for  an  illegal  arrest,  an  allegation 
that  plaintiff  was  deprived  of  his  liberty  implies  loss  of  time. — 
Young  V.  Gormley  et  al.,  372. 

PRACTICE. 

Assignment  of  Error. — ^An  assignment  of  error  not  argued  will 
not  be  considered  on  appeal. — Halley  v.  Tichenor,  164. 

An  omnibus  assignment  of  several  errors  will  not  be  reviewed. — 
Idem. 

Statement  of  Court. — An  objection  to  a  remark  of  the  court  to 
which  no  exception  was  taken  will  not  be  reviewed  on  appeal. — 
Idem. 

Assignment  of  Error. — A  single  assignment  of  error  In  sustaining 
a  motion  for  a  new  trial  or  in  arrest  of  judgment,  as  to  each 
and  every  ground  thereof,  is  not  sufficiently  specific  as  re- 
quired by  Code,  section  4136. — Rivers  &  Co.  v.  Lamm  Bros., 
283. 

Abstract — Motion  to  Strike. — Where  a  transcript  of  the  certifi- 
cate of  the  trial  judge,  showing  that  proper  steps  were  taken  to 
preserve  the  evidence  is  furnished,  it  will  be  presumed  that 
this  was  done,  and  a  motion  to  strike  the  evidence  for  failure 
to  set  out  the  certificate  will  be  denied. — Burget  v.  Town  of 
Greenfield.  432. 

Assignment  of  Error. — ^An  assignment  of  error  that  "the  court 
erred  in  giving  the  instructions",  naming  them,  "and  each  of 
them,"  is  too  Indefinite  for  consideration. — Powers  v.  Benson 
ot  al,  428. 
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Assignment  of  Error — Insufficiency  of. — ^An  aBsignment  of  error 
that  the  court  erred  in  refusing  to  read,  and  in  reading  in- 
structions asked  and  refused,  is  not  sufficiently  specific  to  be 
considered. — Borden  v.  Isherwood,  677. 

Dismissal  of  Appeal. — ^In  an  equitable  action  a  motion  to  dismiss 
an  appeal  because  error  is  not  assigned  will  be  overruled. — 
Luke  y.  Koenen,  103. 

Helevancy  of  Argument. — ^An  argument  on  appeal,  not  addressed 
to  the  questions  raised  on  the  trial,  will  not  be  considered. — 
Commission  Co.  v.  Elwood,  632. 

Evidence — Review  on  Appeal. — Where  a  party  fails  to  take  an 
exception  to  a  ruling  or  remark  of  the  trial  court  regarding 
the  admissibility  of  evidence,  or  to  raise  the  question  on  a  mo- 
tion for  a  new  trial,  he  cannot  insist  upon  the  error  in  the  ap- 
pellate court  based  on  an  objection  made  by  the  opposite  party. 
— Idem, 

Review  of  Error. — Ati  error  in  an  instruction  on  the  subject  of 
damages  which  might  have  been  corrected  by  the  trial  court 
if  attention  had  been  called  to  the  same,  cannot  be  reviewed 
when  objection  Is  first  made  on  appeal,  under  Code,  section 
4105.— Riley  v.  Bell,  618. 

Same. — ^Where  complaint  is  made  for  the  first  time  on  appeal  that 
the  court  failed  to  submit  an  issue  raised  by  the  pleadings,  the 
error  will  not  be  reviewed. — Idem. 

Submission  of  Cause — Amendment  to  Abstract. — An  appeal  will 
be  disposed  of  on  the  record  as  presented  on  the  first  submis- 
sion, and  an  amendment  to  the  abstract  filed  after  a  rehearing 
has  been  granted  will  be  stricken  out  on  motion. — Coe  College 
V.  City  of  Cedar  Rapids,  541. 

New  Issue  on  Appeal. — ^Where  the  issue  on  the  trial  was  the 
right  to  maintain  a  ditch  for  drainage  purposes,  a  new  issue  in- 
volving the  right  to  maintain  an  embankment  which  in  high 
water  kept  It  from  flowing  in  another  direction,  cannot  be  con- 
sidered on  appeal. — Battles  v.  Roberts,  747. 

Objection  to  the  Record — Motion  to  Strike. — Objections  to  the 
record  or  the  manner  in  which  it  has  been  preserved  must  be 
specifically  pointed  out  or  the  objection  is  waived,  and  a  motion 
to  strike  will  not  lie. — Shebeck  v.  Cracker  Co.,  414. 

Allegations  of  Fraud. — In  an  action  to  recover  for  property  sold 
on  execution  as  claimed  in  the  wrong  county,  allegations  of 
fraud  in  procuring  the  judgment  should,  on  motion,  be  stricken 
out.— King  V.  Nelson,  606. 

Allowance  for  Widow — Application  to  Set  Aside. — Where  one  of 
the  executors  of  a  will  learned  of  an  order  making  an  allow- 
ance for  the  widow  shortly  after  it  was  made,  he  cannot  have 
the  order  set  aside  on  his  application  filed  two  years  after- 
wards, because  of  delay. — Busby  v.  Busby  et  al.,  536. 
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Approval  of  Record* — The  fact  that  the  record  of  a  case  is  not  ap- 
proved until  the  succeeding  term  is  not  prejudicial  error. — 
Percival  v.  Tousling,  451. 

Reopening  Case. — ^A  ruling  reopening  a  case  for  further  testimony 
will  not  be  disturbed  in  the  absence  of  a  showing  of  abuse  of 
the  court's  discretionary  power. — Idem, 

Application  for  Permit — Power  of  Court  to  Fix  Hearing. — Code, 
section  2389,  providing  that  applications  for  permits  to  sell 
liquor  are  to  be  taken  up  and  disposed  of  on  convening  of 
court,  where  no  cause  to  the  contrary  appears,  is  not  manda- 
tory, nor  does  the  provision  that  "the  court  shall  fix  a  day  in 
the  term  for  the  trial,  and  all  applications  shall  be  tried  at 
the  first  term  ♦  ♦  ♦  if  the  business  of  the  court  shall  al- 
low" in  case  a  remonstrance  is  filed  or  other  cause  appears^ 
abridge  the  general  power  of  the  court  to  determine  the  busi- 
ness for  the  term. — Cox  v.  Bumham,  43. 

Dismissal  of  Application — Hearing  on. — If.  in  the  exercise  of  the 
court's  discretion  the  time  for  hearing  an  application  for  a 
permit  to  sell  liquor  Is  not  fixed  for  the  term  at  which  it  is 
filed,  nor  before  the  judge  in  vacation,  an  adjournment  of  the 
term  will  not  ipso  facto  operate  as  a  dismissal  of  the  applica- 
tion or  deprive  the  court  of  jurisdiction. — Idem. 

Continuance — Cause  Presumed. — ^It  will  be  presumed  in  the  ab- 
sence of  a  showing  to  the  contrary,  that  there  was  cause  for 
continuing  the  hearing  over  the  term  on  an  application  for  per- 
mit to  sell  liquor. — Idem. 

Continuance. — The  action  of  the  trial  court  in  overruling  a  mo- 
tion for  a  continuance  based  on  want  of  notice  that  the  cause 
had  been  assigned  /or  trial,  where  there  is  a  dispute  regarding 
such  notice,  will  not  be  disturbed. — Insell  v.  Kennedy,  234. 

Same. — Under  Code,  section  4560,  where  an  appeal  from  a  Judg- 
ment of  a  justice  is  not  taken  on  the  day  it  is  rendered,  the 
cause  will  stand  for  a  continuance  at  the  next  term  of  the  dis- 
trict court  by  operation  of  law,  in  the  absence  of  notice  or 
waiver  of  the  same.^ — Idem. 

Credibility  of  Witness. — Where  the  plaintiff  attaches  interroga- 
tories to  his  petition  which  defendant  answers,  and  the  same 
are  read  in  evidence  by  him,  he  thereby  vouches  for  the  credi- 
bility of  such  witness. — Darr  v.  Darrow,  29. 

Discharge  of  Judgment. — Any  one  interested  in  the  enforcement 
of  a  judgment,  having  matters  of  discharge  which  have  arisen 
since  the  decree,  may,  upon  motion,  under  the  statute  and  in 
a  summary  way  have  the  same  discharged. — Dunton  v.  McCook 
et  al..  444. 

Same. — Where  a  decree  is  affirmed,  which  determines  that  de- 
fendant holds  title  as  trustee  which  may  be  devested  on  pay- 
ment of  a  fixed  sum,  it  is  proper  for  the  cestui  que  trust  to 
show  that  since  the  rendition  of  the  decree  defendant  has  been 
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wholly  or  partially  paid  from  rents  and  profits  arising  from 
the  land;  and  this  may  be  done  on  a  supplemental  petition. — 
Idem, 

Enforcement  of  Rules  of  Health. — The  power  conferred  by  stat- 
ute upon  state  and  local  boards  of  health,  to  adopt  rules  and 
regulations  for  the  preservation  of  the  health  of  the  local  com- 
munity, must  be  exercised  by  the  authorities  as  provided  in  thi 
statute.--State  v.  Kirby.  26. 

Infectious  Disease — Notice  by  Physician. — ^Where  no  written  no- 
tice is  given  by  the  physician  of  the  existance  of  an  infectious 
disease,  as  required  by  Code,  section  2568,  the  local  board  of 
health  is  without  authority  to  enforce  a  quarantine. — 
Idem, 

Waiver  of  Notice. — ^A  person  by  consenting  to  a  quarantine  may 
waive  the  notice  of  an  infectious  disease  required  by  statute, 
but  where  the  notice  of  quarantine  is  not  given  there  can  be 
no  prosecution  for  disobeying  the  order  establishing  the  quar- 
antine.— Idem. 

Misjoinder. — Misjoinder  of  causes  of  action  not  taken  advantage 
of  by  motion  to  strike,  Is  waived. — Campbell  v.  Spears,  670. 

InsufRclency  of  Allegation — Waiver. — In  an  action  on  an  assess- 
ment policy  of  insurance,  the  insufficiency  of  a  general  allega- 
tion that  defendant  has  waived  the  suspension  of  a  member, 
though  a  legal  conclusion,  is  waived  by  failure  to  properly  ob- 
ject thereto. — Barrett  v.  ins.  Co.,  184. 

Issues  Subsequent  to  Decree — Determination  of. — Where  the  de- 
fendant raises  issues  in  his  answer  to  a  supplemental  petition 
to  discharge  a  Judgment,  he  cannot  complain  that  the  court 
was  without  Jurisdiction  to  try  and  determine  all  the  issues 
raised  subsequent  to  the  entry  of  the  original  decree. — Dunton 
V.  McCook  et  al.,  444. 

Adverse  Possession. — ^Any  claim  of  defendant  to  the  property  by 
adverse  possession,  or  to  rents  therefrom  which  the  decree  ad- 
Judged  him  to  hold  as  trustee  subject  to  payment  of  the  amount 
due  him,  cannot  antedate  the  entry  of  such  decree. — Idem, 

Pleadings — Objection  to. — The  rule  that  when  the  construction  of 
a  pleading  is  doubtful,  after  giving  the  language  a  reasonable 
intendment,  it  should  be  resolved  against  the  pleader,  is  not  to 
be  applied  except  upon  a  motion  or  demurrer  attacking  the 
pleading.  After  issue  is  Joined  the  pleadings  will  be  liberally 
construed.— Lampman  v.  Bruning,  167. 

Same. — In  an  action  for  seduction,  where  the  defendant  does  not, 
before  the  trial,  object  to  an  allegation  of  the  petition  that 
plaintiff  was  of  chaste  character  *'on  or  about"  the  day  she 
was  seduced,  as  insufficient  to  raise  the  question  of  previous 
chastity  and  authorize  a  recovpr^-  for  loss  of  character,  he 
cannot  complain  thereof  on  appeal. — Idem. 
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Reopening  Case. — Refusal  to  reopen  a  case  after  decree  to  permit 
further  testimony  will  not  be  interfered  with  where  there  is  no 
abuse  of  discretion.  Showing  in  this  case  held  insufficient  to 
sustain  the  motion. — In  re  Cumming's  Estate,  421. 

Verdict — When  Conclusive.— Where  the  evidence  is  in  conflict 
the  verdict  of  the  jury  is  conclusive. — Lutz  v.  Ins.  Co.,  136. 

Verdict  Held  Not  Excessive. — Deceased  died  as  the  result  of  injur- 
ies received  from  a  loose  plank  in  a  sidewalk  about  seven 
months  after  the  injury,  during  Vhich  time  she  suffered  great 
pain  and  at  times  had  convulsions.  Held,  that  a  verdict  for 
13500  was  not  excessive.-— Bell  v.  Town  of  Clarion,  332. 

Withdrawal  of  Evidence. — The  discretion  of  a  trial  court  in  per- 
mitting the  withdrawal  of  evidence  will  not  be  Interfered  with 
in  the  absence  of  a  showing  of  abuse. — Idem. 

Withdrawal  of  Evidence — Prejudice — New  Trial. — Upon  the  trial 
plaintiff  offered  in  evidence  a  transcript  of  the  testimony  of 
certain  witnesses  on  a  former  trial,  which  was  withdrawn, 
and  the  same  witnesses  were  examined  on  the  same  subject  in 
open  court.  Held,  it  appearing  that  defendant  was  not  preju- 
diced thereby  it  was  not  error  to  refuse  to  discharge  the  jury 
and  grant  a  new  trial. — Idem. 

Withdrawal  of  Evidence. — Where  an  issue  is  withdrawn  from  the 
jury  it  is  not  necessary  to  also  withdraw  the  evidence  on  the 
subject. — Kirsher  v.  Kirsher,  337. 

Where  evidence  is  admissible  for  a  cerain  purpose,  the  fact 
that  the  court  in  the  absence  of  a  request  does  not  limit  its 
application  by  an  instruction,  is  not  prejudicial  error, — Kircher 
.V.  Town  of  Larchwood,  578. 

PLATS — See  Municipal  Corporations — Dedication. 

PRINCIPAL  AND  AGENT— See  Agency. 

PRINCIPAL  AND  SURETY  See  Sureties. 
Fraud  In  Securing  Signature  of  Surety — Defense. — Where  a  sure- 
ty signs  the  note  of  the  principal  on  the  representation  that 
its  proceeds  are  to  be  applied  to  the  purchase  of  specific  prop- 
erty, when  he  intends  and  in  fact  uses  the  same  in  payment  of 
an  antecedent  debt,  the  surety  may  defend  a  suit  on  the  note 
on  the  ground  of  fraud,  and  it  is  error  to  strike  from  the  an- 
swer alegations  of  fraud. — Haworth  v.  Crosby,  et  al.,  612. 

RAI LROADS — See  Evidence — Negugence — InstuctionSj 
Cattle  Guards — Failure  to  Keep  in  Repair. — Permitting  a  cattle 
guard  to  become  filled  with  snow  and  ice  so  as  to  furnish  no 
obstruction  to  the  passage  of  stock  is  a  failure  "to  maintain 
proper  and  sufficient  cattle  guards,"  within  the  meaning  of 
sections  2022  and  2055  of  the  Code.— Paul  v.  Ry.  Co.,  224. 

Defective  Cattle  Guards — Proximate  Cause. — Where  a  cattle 
guard  was  so  filled  with  snow  and  ice  as    to    furnish  nn  ofc)- 
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structioD  to  stock  and  there  was  an  indncement  for  plaintiff's 
colts  to  follow  other  horses  which  had  pased  over  the  defec- 
tive guard,  the  question  whether  the  failure  of  defendant  to 
keep  the  guard  in  proper  condition  was  the  proximate  cause 
of  the  accident,  was  for  the  jury — Idem. 

Condemnation — Taxation  of  Attorneys'  Foea — Apportionment  of 
Costs. — In  a  condemnation  proceeding,  where  a  trial  on  appeal 
to  the  district  court  results  in  the  reduction  of  the  damages 
assessed,  the  court  has  no  authority  to  tax  against  the  railway 
company  an  attorney's  fee  for  plaintiff's  attorney  or  to  appor- 
tion the  costs,  under  Code,  section  2007. — ^Wormely  v.  Ry.  Co^ 
684. 

Injury  to  Employe— Assumption  of  Risk. — Where  an  employer, 
or  those  representing  him,  furnishes  a  reasonably  safe  place 
to  work,  reasonably  safe  tools,  and  reasonably  competent  fel- 
low laborers,  then  the  employe  assumes  the  risk  of  the  em- 
ployment. Under  this  rule  a  railway  company  is  not  liable  for 
injuries  to  an  employe  caused  by  the  caving  of  a  bank  beside 
which  the  employe  is  at  work,  where  the  same  was  due  to  the  na- 
ture of  the  soil,  which  is  apparent. — McQueeny  v.  Ry.  Co.,  522. 

Injury  to  Stock — Defective  Cattle  Guards — Proximate  Cause — 
On  an  issue  as  to  whether  plaintiff's  colts  were  killed  inside 
defendant's  right  of  way,  where  they  had  gone  owing  to  defec- 
tive cattle  guards,  or  on  the  crossing  protected  by  the  cattle 
guards,  the  evidence  is  considered  and  held  sufficient  to  war- 
rant the  jury  in  finding  that  one  of  the  colts  was  killed  on  or 
within  the  guards.  Notwithstanding  the  statement  of  the  en- 
gineer that  it  was  killed  within  the  crossing. — Paul  v.  Ry.  Co., 
224. 

Negligence — Death  of  Fireman. — ^In  an  action  for  the  death  of  a 
fireman  who  left  his  cab  and  was  at  work  about  the  engine  in 
the  switch  yards  of  defendant  when  he  was  struck  by  another 
switch  engine  and  killed,  the  evidence  is  considered  and  held 
that  no  negligence  on  the  part  of  the  defendant  was  shown. — 
Brown  v.  Railway  Co.,  280. 

Negligence  of  Mail  Clerks — Liability  of  Railway  Company. — 
Where  a  railway  company  is  charged  with  knowledge  of  the 
negligent  practice  of  mail  clerks  in  throwing  the  mail  pouch 
from  a  moving  car  to  the  station  platform,  it  Is  liable  to  one 
rightfully  on^  the  platform,  for  injuries  received  thereby. — Car- 
ver V.  Ry.  Co..  34f>. 

Right  of  Way — Presumption  as  to  Width — Evidence. — In  the  ab- 
sence of  proof  to  the  contrary  a  railway  company  will  be  pre- 
sumed to  have  appropriated  a  right  of  way  of  the  maximum 
statutory  width.  b"t  this  nresumption  simply  casts  the  burden 
on  one  asserting  the  contrary  and  may  be  overcome  hv  evi- 
dence rebutting  the  Inference. — Canning  Co.  v.  Ry.  Co..  724. 

Right  of  Way — Possession. — A  decree  in  a  condemnation  pro- 
ceeding granting  a  railway  company  an  easement  for  ri^ht  of 
way  purposes  over  the  land  of  another  has  the  same  force  as  a 
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deed  bo  far  as  the  right  to  possession  an  A  control  U  concerned, 
and  any  subsequent  possession  by  the  land  owner,  in  the  ab- 
sence of  a  showing  that  his  holding  is  adverse,  is  subservient 
to  the  rights  of  the  railway  company. — ^Railway  Co.  v.  Snyder, 
532. 

RATIFICATION— See  AasNOY. 

REAL  PROPERTY. 
Adverse  PoMeasion. — ^Payment  of  rent  for  a  series  of  years  by 
the  occupant  of  land  will  preclude  his  heir  from  acquiring  title 
by  adverse  possession. — Slatterly  v.  Slatterly  et  al.,  717. 

Land  Contract — Revocation. — A  contract  for  the  purchase  of  real 
property  entered  Into  between  plaintiff,  the  owner  of  the 
property  and  also  the  holder  of  a  certificate  of  sale  thereto, 
whereby  plaintiff  is  to  acquire  full  title  from  the  other  par- 
ties, is  revoked  by  the  transfer  of  the  certificate  of  sale  to 
another  who  acquires  a  deed  thereunder,  the  consideration  for 
which  is  claimed  by  the  owner,  and  may  be  cancelled  at  the 
suit  of  the  plaintiff. — Newcomb  v.  Plow  Co.,  et  al.,  570. 

Sufficiency  of  Description — Estoppel. — A  description  of  real  prop- 
erty that  will  pass  title  by  a  deed  is  sufficient  in  a  Judicial 
sale,  and  where  one  seeking  to  enjoin  an  execution  sale  alleges 
ownership  of  the  property  described  in  the  execution  he  is 
estopped  to  deny  the  sufficiency  of  description. — McCormick  v. 
McCormick  Harvesting  Mch.  Co.,  598. 

Subsequent  Poaseesion  of  Grantor. — Where  a  father  conveys  land 
to  his  son,  it  will  be  presumed  that  his  subsequent  possession 
is  in  subordination  to  the  title  of  the  son.  and  not  adverse,  in 
the  absence  of  a  showing  that  be  asserted  a  hostile  title. — 
Luckhart  v.  Luckhart,  248. 

Taxation — Public  Land — Title. — A  sale  of  public  land  for  taxes: 
assessed  prior  to  the  issuance  of  patent  conveys  no  title  to  the 
purchaser. — Campbell  v.  Spears,  670. 

RECEIVERS. 

Accounting  Evidence. — In  an  action  for  an  accounting  for  lumbor 
sold  by  a  receiver,  the  evidence  showed  that  the  estimate  of 
the  material  received  by  him  was  inaccurate,  but  the  total 
amount  realized  from  the  sales  and  accounted  for  by  the  receiver 
\  nearly  equaled  the  value  as  shown  by  the  receiver's  invoice, 
so  that  an  objection  that  the  receiver  had  not  accounted  for  the 
property  coming  into  his  hands  could  not  be  sustained. — Ripley 
V.  McGavic  et  al,,  52. 

Exorcise  of  Powers. — ^A  receiver  is  required  to  use  the  care,  skill 
and  prudence  in  the  sale  and  management  of  property  entrust- 
ed to  him  that  a  man  of  ordinary  skill  and  prudence  would  ex- 
ercise with  his  own  property  under  like  circumstances.  He  is 
not  liable  for  errors  in  judgment,  an  insurer  of  the  property, 
or  guarantor  of  particular  results. — Idem, 
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Where  a  receiver  appointed  to  sell  lumber  purchases  from  other 
dealers  to  fill  his  orders,  paying  cash  from  the  trust  fund,  and 
immediately  reimburses  that  fund  by  a  sale  of  the  same,  so  that 
no  loss  is  sustained,  those  interested  in  the  trust  cannot  com- 
plain, though  the  receiver  had  no  express  authority  so  to  do. — 
Idem, 

HECJORDER— ^See  Coxjnty  Ofpioers. 

RECEIPTS. 

Construction  of  the  Word  "Receipts." — In  an  indorsement  on  a 
contract  for  the  purchase  of  machinery  it  was  provided  that 
the  purchaser  should  reserve  a  certain  amount  from  the  "dally 
receipts"  of  the  business  and  remit  ihe  balance  to  apply  on 
the  purchase  price  of  the  machinery.  Held,  that  the  word 
"receipts"  meant  the  gross  receipts  of  the  business. — Mfg.  Co. 
V.  Creamery  Co.,  584. 

BEDEMPTION — See  Taxation. 
REFORMATION — See  Appeal  Bond. 

REPLEVIN. 

Default  Judgment  Against  Purchaser. — ^In  a  replevin  action  on 
the  ground  that  the  sale  of  the  goods  was  induced  by  the  fraud 
of  the  purchaser,  in  which  the  purchaser's  trustee  in  bank- 
ruptcy is  substituted  party  defendant  on  his  own  motion,  if  the 
original  defendant  defaults,  a  Judgment  should  be  entered 
against  him  for  the  value  of  the  goods  not  found. — Kuh,  Nathan 
&  Fisher  Co.  v.  Glucklick  et  al.,  504. 

Damages  for  Detention. — ^In  a  replevin  action  where  one  elects 
to  treat  the  property  as  converted  at  the  time  it  was  taken  and 
have  a  money  judgment  for  its  value  at  that  time,  he  is  not 
entitled  to  damages  for  detention. — Powers  v.  Benson  et  al., 
428. 

'Right  to  Possession — Proof. — Where  the  plaintiff  in  a  replevin 
action  bases  his  right  to  possession  on  ownership,  a  previously 
executed  mortgage  on  part  of  the  property  is  inadmissible  to 
establish  right  of  possession. — Mem, 

'Money  Judgment — Waiver.— In  a  replevin  action,  an  election  to 
take  a  money  Judgment  for  the  value  of  the  property  is  a 
waiver  of  its  return,  and  vests  title  in  the  party  holding  the 
same  as  of  the  time  it  was  taken. — Idem, 

Value  of  Goods — Instruction. — In  a  replevin  action  against  a  trus- 
tee in  bankniptcv  for  g:oods  sold  the  bankrupt,  where  no 
Judgment  is  asked  except  for  possession  of  the  goods,  an  in- 
struction that  the  Jury  find  the  full  value  of  the  goods  sold  is 
not  prejudicial  error.— Kuh.  Nathan  &  Fisher  Co.  v.  Glucklick  et 
al.,  504. 

SALES. 

Commissions — Bad  Faitl^  of  Principal. — ^In  an  action  by  an  agent 
for  oommlssions  for  the  sale  of  goods,  where  it  is  claimed  that 
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the  principal  was  to  accept  and  fill  all  orders  from  persons  hav- 
ing a  certain  rating,  but  that  he  acted  in  bad  faith  in  refusing 
to  fill  certain  orders,  it  must  appear,  in  order  to  bind  the  prin- 
cipal, that  the  credit  rating  of  such  rejected  customers  was  one 
known  to  and  in  use  by  the  defendant,  and  private  information 
obtained  by  the  agent  as  to  the  responsibility  of  such  customer 
is  inadmissible  for  the  purpose  of  establishing  ba^  faith. — ^Wolf- 
son  V.  Allen  Bros.,  455. 

CommiMion  Contract — Rejection  of  Orders. — A  contract  provid- 
ing that  an  agent  shall  receive  a  commission  for  the  sale  of 
goodB  on  all  orders  taken  by  him  which  his  principal  may  •'ac- 
cept and  ship"  is  binding  to  the  extent  only  of  the  accepted 
orders, .in  the  absence  of  a  showing  of  bad  faith  on  the  part 
of  the  principal  in  rejecting  orders. — Idem. 

Delay  in  Furnishing  Machinery — Speculative  Damagea. — Mere  de- 
lay In  furnishing  machinery  which  does  not  interrupt  an  estab- 
lished business  will  not  sustain  an  action  for  damages  for  loas- 
of  patronage. — Mfg.  Co.  v.  Creamery  Co.,  584. 

Sale  of  Corn — ^Titic. — A  written  agreement  to  sell  a  certain  num- 
ber of  bushels  of  corn  to  be  taken  from  a  standing  field  does 
not  pass  the  title,  though  a  portion  of  the  purchase  price  isr 
paid. — Augustine  v.  McDowell  et  al.,  401. 

Same. — Where  one  paytf  for  com  and  it  is  set  apart  in  the  crib 
of  the  seller  with  nothing  further  to  be  done  except  for  the- 
seller  to  assist  In  hauling,  the  title  thereto  passes. — Idem. 

Sale  of  Machinery — Premature  Suit. — ^Where  a  contract  for  the- 
sale  of  machinery  provides  that  a  note  for  a  stated  amount  and 
falling  due  at  a  specified  time  shall  be  given  In  part  payment, 
and  upon  failure  to  give  the  note  the  contract  shall  stand  bb 
the  obligation  of  the  purchaser,  having  the  same  force  as  the 
note,  a  suit  on  the  contract  brought  prior  to  the  time  the  note 
would  have  matured  Is  premature. — Reeves  &  Co.  v.  Lamm 
Bros..  283. 

SCHOOLS, 

School  Funds — Deposit  in  Bank. — A  school  township  treasurer 
may  rightfully  make  a  general  deposit  of  the  funds  of  his  dis- 
trict in  a  solvent  bank  In  his  name  as  such  treasurer,  and  the 
title  to  the  fund  will  not  thereby  pass  to  the  bank  nor  does  it 
amount  to  a  conversion;  and  any  guaranty  which  the  bank  may 
give  to  secure  him  against  loss  In  case  of  its  failure  Is  not  In- 
valid, either  on  the  ground  that  the  deposit  was  wrongful,  or  as^ 
against  public  policy. — Hunt  v.  Hopley,  695. 

Formation  of  Independent  District — Construction  of  Statute. — ^A 
portion  of  a  rural  independent  school  district  may  be  included 
with  part  of  a  school  township  and  a  new  independent  district 
formed  under  Code,  section  2794,  although  there  will  remain  in 
the  Independent  district  thus  severed  less  than  four  sectionr 
of  land,  and  In  so  construing  said  section  It  may  be  necessary 
to  extend  its  provisions  to  Include  Independent  districts. — In* 
dependent  Dlst.  v.  Dlst.  of  Kelley.  119. 
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Appeal — Adjudication. — ^Where  the  subject  of  litigation  was  ap- 
pealed to  the  state  superintendent  and  the  same  conclusion 
reached  by  him  which  the  court  arrives  at,  it  is  not  necessary 
to  determine  whether  the  remedy  by  appeal  Is  exclusive  or  con- 
stitutes an  adjudication  binding  upon  the  court. — Idem. 

Time  does  not  settle  the  boundaries  of  an  Independent  district 
so  that  they  cannot  be  changed  according  to  law. — Idem. 

SEDUCTION — See  Praoticje — Damages. 
SIDEWALKS — See  Municipal  Corporations. 

SPECIFIC  PERFORMANCE. 

Estoppel. — Defendant  gave  plaintiff  an  option  or  contract  to  pur- 
chase land,  agreeing  that  plaintiff  should  notify  him  of  his 
final  conclusion  in  the  matter.  Within  the  time  agreed  plain- 
tiff's agent  notified  defendant  that  he  could  not  raise  the  money 
and  that  unless  defendant  extended  the  time,  which  he  refused 
to  do,  the  option  would  be  abandoned.  Thereafter  defendant 
made  valuable  Improvements  and  leased  the  land  for  a  term 
of  years.  Held,  that  plaintiff's  acts  and  conduct  estopped  him 
from  enforcing  specific  performance. — Hopwood  v.  McCausland, 
218. 

Vendor  and  Purchaaer— Sale  of  Land — Reaervations. — Where  the 
purchaser  of  real  estate  is  informed  by  the  vendor  before  a 
contract  of  sale  is  executed  that  he  will  make  certain  reserva- 
tions, and  by  mistake  or  oversight  the  agent  of  vendor  omits 
a  part  of  such  reservations  from  the  written  contract,  specific 
performance  will  not  be  decreed  at  a  suit  of  the  purchaser. — 
Wllken  V.  Voss  et  al.,  500. 

Performance  by  Purchaser — Payment. — An  agent  for  the  sale  of 
land  has  no  implied  authority  to  accept  in  part  payment  any- 
thing but  cash,  and  where  the  contract  recites  part  payment 
in  a  stated  sum,  which  is  not  in  fact  paid  in  money,  there  is 
a  failure  of  the  purchaser  to  perform  the  contract  which  will 
defeat  specific  performance  at  his  suit. — Idem. 

STATUTES. 

Intoxicating  Liquors. — Statutes  relating  to  the  sale  of  liquor  are 
construed  by  the  same  rule  applicable  to  the  construction  of 
statutes  generally,  except  as  modified  by  Code,  section  2431. 
which  provides  that  the  general  chapter  relating  to  intoxicat- 
ing liquors  shall  be  so  construed  as  to  prevent  evasion. — Cox 
V.  Bumham.  43. 

Amendment  of  Statute — Effect. — Action  by  the  legislature  in 
amending  a  statute  to  make  it  conform  to  a  particular  case  Is 
not  an  admission  that  it  did  not  originally  cover  such  a  case, 
which  will  prevent  a  judicial  interpretation  giving  it  the  same 
affect  as  the  amendment. — Independent  Dist.  v.  Dist.  of  Kelley, 
119. 

The  rule  that  a  statute  cannot  be  extended  by  con- 
struction to  cover  a  causus  omissus  is  not  recognized  in  the  in- 
terpretation of  remedial  statutes. — Idem, 
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STATUTE  OF  FRAUDS, 

Written  Admission  of  Contract — ^A  receipt  for  rent  notes,  proyid- 
viding  that  if  the  tenant  shall  pay  the  landlord  |4,000  '*on  the 
purchase  price  of  farm,  and  deliver  a  mortgage  for  the  whole 
amount"  the  lease  and  notes  shall  be  returned,  is  insufficient 
as  a  written  admission  of  an  oral  contract  of  purchase  to  take 
it  out  of  the  statute  of  frauds,  and  the  court  cannot  look  be- 
yond the  writing  itself  to  ascertain  the  terms  of  the  contract — 
Allan  T.  Bemis,  172. 

STREET  RAILWAYS— See  Taxation. 
Assumption  of  Risk. — An  ordinary  laborer  on  an  electric  railway, 
who  never  had  occasion  to  make  a  car  coupling  •r  reason  to 
suppose  that  he  would  be  required  to  do  so,  does  not  assume 
the  risk  of  defects  in  a  car  or  drawhead  of  which  he  had  no 
knowledge,  when  directed  by  his  superior  to  make  a  coupling. 
•— Branz  v.  Railway  &  Bridge  Co.,  406. 

Reasonable  Care— Obstructed  View. — ^Where  a  view  of  the  track 
is  obstructed  by  an  object  in  such  close  proximity  thereto  that 
an  unobstructed  view  for  any  considerable  distance  between 
the  time  of  passing  the  obstruction  and  coming  upon  the  track 
is  impossible,  it  is  the  duty  of  one  attempting  to  cross  under 
such  circumstances  to  stop,  if  necessary,  and  employ  his  nat- 
ural faculties  in  an  effort  to  avoid  the  danger. — Ames  et  al., 
V.  Transit  Co.,  640. 

Personal  Injury — Care. — In  an  action  against  a  street  railway 
company  for  an  injury  resulting  in  death,  it  appeared  that  sev- 
eral covered  wagons  following  each  other  were  passing  along 
1  a  street  in  close  proximity  to  the  car  track.  Deceased  stepped 
from  behind  the  last  of  these  upon  the  track  and  was  struck 
by  a  car.  There  was  evidence  showing  that  the  car  was  run- 
ning at  an  unlawful  speed,  but  there  was  no  evidence  of  the 
exercise  of  care  by  deceased  at  the  time  of  the  injury,  the  cir- 
cumstances surroimding  the  accident,  however,  were  shown. 
Held,  that  a  verdict  for  defendant  was  properly  directed. — 
Idem. 

SUBROGATION, 

Appeal  Bond — Rights  of  Obligee. — Where  the  conditions  of  a  bond 
are  broken,  the  money  deposited  by  a  principal  to  indemnify 
his  sureties  may  be  reached  by  the  obligee  through  the  equity 
of  subrogation. — ^Nourse  v.  Weitz  et  al.,  708. 

SURETIES. 

Building  and  Loan — Usury. — A  husband  who  Joins  in  the  execu- 
tion of  a  note  and  mortgage  on  the  wife's  property  to  secure 
the  payment  of  a  loan  made  to  her  by  a  building  and  loan  asso- 
ciation, of  which  she  was  a  member,  becomes  a  surety  for  the 
payment  of  the  debt  according  to  her  contract,  and  cannot  avail 
himself  of  the  defense  of  usury. — Building  and  Loan  Ass'n.  v. 
McClaIn,  527. 

Defective  Bond — Liability  of  Surety. — An  incomplete  bond,  un- 
signed by  the  principal,  cannot  be  enforced  against  a  surety 
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in  the  absence  of  proof  that  the  surety  consented  to  its  deliv- 
ery in  its  incomplete  condition. — Novak  v.  Pitlick,  286. 

Release  of  Surety — Evidence. — Where  property  of  the  principal 
debtor  has  come  under  the  control  of  a  creditor,  either  by  a 
voluntary  act  of  the  debtor  or  by  legal  process  for  the  purpose 
of  application  to  the  debt,  a  voluntary  relinquishment  of 
such  security  will  discharge  a  surety  from  liabilit)^  to  an 
extent  corresponding  with  its  value.  Evidence  considered  and 
held  to  release  the  surety  under  the  above  rule. — Hendryx  v. 
Evans  et  al.,  310. 

TAXATION. 

street  Railway — Manner  of  AaseMment* — Code,  section  1343, 
when  properly  construed,  provides  that  a  street  railway  is  to 
be  assessed  as  an  organized  money-earning  whole,  with  proper 
allowance  for  its  state  of  repair,  and  is  not  to  be  resolved  into 
its  component  parts  for  separate  listing  and  assessment. — City 
of  Marion  v.  Ry.  Co.,  259. 

AaseMment — Different  Diatricta. — Where  a  street  railway  extends 
into  more  than  one  taxing  district,  each  district  should  assess 
its  portion  of  the  same  on  the  basis  of  a  fair  and  equitable 
valuation  of  the  entire  system. — Idem, 

Aaaeaament  of  Franchise. — The  franchise  of  a  street  railway  com- 
pany is  not  assessable,  but  the  fact  that  the  railroad  is  in  suc- 
cessful operation  may  be  taken  into  consideration  in  fixing  its 
value. — Idem. 

Diacovery  of  Taxes. — A  county  treasurer  is  not  charged  with  the 
duty  of  discovering  properly  for  taxation  which  has  been  omt- 
ted  by  fraud  or  otherwise. — Shinn  v.  Cunningham  et  al.,  383. 

Discovery  of  Omitted  Property. — ^A  board  of  supervisors  had  auth- 
ority under  Code,  section  1874,  to  contract  with  a  party  to  dis- 
cover taxable  property,  which  through  fraud  or  for  other  cause, 
had  been  omitted  from  taxation. — Idem. 

Increase  of  Assessments — Notice — Waiver. — The  provision  of  an 
ordinance  of  a  special  charter  city  that  before  the  board  of 
equalization  can  increase  an  assessment  a  notice  containing  an 
alphabetical  list  of  the  owners  of  the  property  and  Its  assessed 
valuation  shall  be  posted  at  the  door  of  the  collector's  ofllce 
must  be  strictly  complied  with  before  an  assessment  can  be 
legally  increased;  and  the  fact  that  a  taxpayer  may  know  of 
the  proposed  increase  and  appears  before  the  board  of  equaliza- 
tion for  the  purpose  of  explaining  his  assessment,  and  to  pro- 
test against  the  action  of  a  committee  recommending  an  in- 
crease, will  not  constitute  a  waiver  of  the  posted  notice  re- 
quired by  the  ordinance.— City  Ry.  Co.  v.  Redmond  et  al.,  601. 

Homestead — Sale  for  Taxes. — Under  section  876  of  the  Code  of 
1873,  a  homestead  not  separately  listed  could  be  sold  for  taxes 
on  other  property  belonging  to  the  same  owner, — Bitzer  v. 
Becke  et  al.,  6€. 
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Redemption  from  Tax  Sale — Extension  of  Time. — Where  a  prop- 
erty owner  before  his  right  of  redemption  expires  brings  a  suit 
in  equity  to  enjoin  the  execution  of  a  tax  deed  to  his  home- 
stead, pursuant  to  a  sale  for  an  amount  including  the  tax  on 
other  property,  and  tenders  in  redemption  the  amount  he 
claims  due  and  offers  to  pay  whatever  the  court  may  adjudge, 
he  should  be  granted  a  reasonable  time  in  which  to  redeem 
after  the  amount  due  is  determined,  though  the  statutory  per- 
iod for  redemption  has  expired. — Idem, 

Sale  of  Public  Land. — ^A  sale  of  public  land  for  taxes  assessed 
prior  to  the  issuance  of  patent  conveys  no  title  to  the  pur- 
chaser.— Campbell  v.  Spears,  670. 

Right  of  Redemption — Premature  Deed. — Code,  section  1441,  ab- 
solutely fixes  the  time  for  redemption  of  property  sold  for 
taxes,  to  ninety  days  after  completed  service  of  notice,  and  this 
time  is  not  extended  by  the  premature  issuance  of  a  tax  deed. — 
Wood  V.  Coad,  111. 

TAXATION  OP  COSTS— See  Costs. 

TRUSTS. 

Defalcation  of  Trustee — Rights  of  Beneficiary — Lien  of  Creditors. 
— Where  a  trustee  with  power  of  disposal  has  a  Joint  interest 
in  an  estate  with  a  beneficiary  under  a  will,  the  benficiary  has 
no  lien  on  the  interest  of  the  trustee  to  reimburse  him  for 
defalcations  which  is  paramount  to  the  Hen  of  the  creditors 
of  the  trustee  that  attach  prior  to  the  time  the  beneficiary  as- 
serts his  claim. — Wales  v.  Sammis  et  al.,  293. 

Interest  of  Trustee — Rights  of  Creditors. — ^Where  a  wife  devises 
one-third  of  her  entire  property  to  her  husband  and  the  re- 
maining two-thirds  to  him  In  trust  for  her  minor  child,  with  full 
power  to  sell  and  convey  the  trust  estate  and  reinvest  the  pro- 
ceeds, and  In  the  exercise  of  such  power  the  husband  appro- 
priates to  his  own  use  or  squanders  a  large  part  of  the  estate, 
he  still  has  a  one-third  interest  in  the  remaining  realty  which 
can  be  reached  by  his  creditors,  his  interest  attaching  to  each 
tract  and  not  in  the  estate  as  a  whole. — Idem. 

Trust  in  Land — Want  of  Consideration. — ^Where  a  father  conveys 
real  estate  to  a  son,  reciting  payment  of  consideration,  those 
interested  in  the  grantor's  estate  cannot  establish  a  trust  in 
the  land,  where  there  is  no  proof  of  fraud  or  mistake  by 
showing  that  the  deeds  were  In  fact  without  consideration. — 
Luckhart  v.  Luckhart,  248. 

Conveyance  by  Trustee — Bona  Fide  Purchaser. — ^Where  a  trustee 
conveys  property  in  violation  of  the  trust,  the  grantee  will 
acquire  no  title  unless  he  is  a  purchaser  for  value  without 
notice  of  the  trust.— Kringle  v.  Rhomberg  et  al.,  472. 

Resulting  Trust — Parol  Evidence  to  Establish.— Where  the  tlfie 
to  real  property  iJiirchased  in  a  partnership  transaction  is  taken 
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in  the  name,  of  one  of  the  partners,  there  is  a  resulting  trust 
in  favor  of  the  partnership  which  may  be  shown  by  parol,  so 
that  the  same  may  be  charged  with  the  interest  of  the  part* 
nership. — Idem, 

USURY — See  Building  and  Loan  Association. 

VENDOR  AND  VENDEE. 

Liability  of  Vendee. — Where  the  vendor  by  his  own  act,  though 
indirectly,  places  it  beyond  his  power  to  pass  title  according 
to  his  contract,  the  vendee  is  not  liable  for  the  purchase  price 
though  in  default  in  the  payment  of  taxes. — Newcomb  v.  Plow 
Co.,  570. 

Options — Enforcennent  of. — Code,  sections  4299-4301,  providing 
contracts  for  the  sale  of  or  agreement  to  sell  any  interest  in 
real  estate  shall  not  be  forfeited  unless  written  notice  of  in- 
tention to  forfeit  is  served  on  the  vendee,  do  not  prevent  the 
making  and  enforcement  of  options  to  purchase  land. — Hopwood 
v.  McCausland.  218. 

Sale  of  Land — Reservations — Specific  Perfornnancc. — ^Where  the 
^  purchaser  of  real  estate  is  informed  by  the  vendor  before  a 
contract  of  sale  is  executed  that  he  will  make  certain  reserva- 
tions, and  by  mistake  of  oversight  the  agent  of  vendor  omits  a 
part  of  such  reservations  from  the  written  contract,  specific 
performance  will  not  be  decreed  at  a  suit  of  the  purchaser.— 
Wilkin  V.  Voss  et  al.,  500. 

VENUE — See  Change  op  Venub. 

VERDICT — See  Praotioe. 

W  A I V  E  R — See  Insurance — Evidence. 

Assessment. — The  fact  that  a  tax-payer  may  know  of  the  proposed 
increase  and  appears  before  the  board  of  equalization  for  the 
purpose  of  explaining  his  assessment,  and  to  protest  against 
the  action  of  a  committee  recommending  an  increase,  will  not 
constitute  a  waiver  of  the  posted  notice  required  by  the  ordin- 
ance.— City  Ry.  Co.  v.  Redmond  et  al.,  601. 

Proof  of  Loss. — Where  plaintiff  notifies  the  insurance  company 
of  the  loss  and  it  sends  an  adjuster,  who  accepts  plaintiff's  pro- 
position of  settlement  and  promises  to  report  the  company's 
actions  thereon,  and  where  on  renewed  demand  for  settlement 
the  company  promises  further  inspection  but  fails  to  make  it 
or  notify  plaintiff  of  its  acceptance  or  rejection  of  his  proposi- 
tion, or  to  demand  proof  of  loss  before  maturity  of  the  claim, 
the  company  waives  its  right  to  require  proof  of  loss. — Con- 
don V.  Hail  Ins.  Ass'n,  80. 

Same. — ^Where  the  insurance  company,  before  suit,  notified  plain- 
tiff, whose  com  was  damaged  by  hail,  to  send  it  an  account  of 
the  acreage  covered  by  the  policy  and  amount  harvested,  and 
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the  assured  replied  by  giving  the  amount  of  the  loss,  to  which 
defendant  said  it  would  give  the  matter  attention  but  failed 
to  do  so  and  denied  all  liability,  it  waived  its  right  to  demand 
a  further  account  of  the  amount  harvested. — Idem. 

Replevin. — In  a  replevin  action/ an  election  to  take  a  money 
Judgment  for  the  value  of  the  property  is  a  waiver  of  its  re- 
turn, and  vests  title  in  the  party  holding  the  same  as  of  the 
time  it  was  taken. — Powers  v.  Benson  et  al.,  428. 

Insurance — Payment  of  Loss — Rights  of  Mortgagee. — The  assured 
cannot  waive  the  effect  of  an  arbitration  of  a  loss  under  a 
policy  of  insurance  whereby  the  company  elects  to  pay  the 
loss  rather  than  replace  the  property,  so  as  to  bind  a  mort- 
gagee to  whom  the  loss  was  payable. — Building  and  Loan  Ass*© 
V.  Ins.  Co.,  530. 

Renewal  of  Note. — The  making  of  renewal  note%  is  presumptive 
evidence  of  a  waiver  of  any  defense  to  the  indebtedness,  but 
Is  not  conclusive. — Commission  Co.  v.  Elwood,  632. 

Waiver  of  Notice. — A  person  by  consenting  to  a  quarantine  may 
waive  the  notice  of  an  infectious  disease  required  by  statute, 
but  where  the  notice  of  quarantine  is  not  given  there  can  be 
•      no  prosecution  for  disobeying  the  order  establishing  the  quar- 
antine.—State  V.  Klrby,  26. 

WARRANTY. 

Breach — Excuses — Evidence. — ^Where  one  installs  an  ice  plant  in 
a  creamery  building  under  contract  of  warranty,  with  a  knowl- 
edge of  the  size  and  character  of  the  building,  to  be  accepted 
by  the  purchaser  upon  completion  and  trial  if  satisfactory  to  him, 
a  breach  of  the  warranty  is  not  excused  by  reason  of  any 
claimed  defect  in  the  construction  of  the  building. — Mfg.  Co.  v. 
Creamery  Co.,  584. 

Failure  of  Warranty — Acceptance — Evidence. — Evidence  in  an  ac- 
tion to  recover  the  price  of  an  ice  plant  installed  in  a  creamery 
building  under  a  contract  of  warranty  providing  for  a  trial,  and 
if  found  to  comply  with  the  warranty  the  purchaser  should  ac- 
cept It,  is  considered  and  held  to  show  failure  of  the  warranty 
and  that  the  plant  was  never  accepted. — Idem. 

Breach  of  Warranty — Pleading. — A  counterclaim  for  breach  of 
warranty  in  sale  of  sheep  is  not  objectionable  because  of  items 
for  care,  feed  and  expense  of  keeping.  The  question  of  whether 
the  breach  of  the  warranty  is  the  proximate  cause  of  the  dam- 
age being  one  of  proof  and  not  of  pleading. — Commission  Co.  v. 
Elwood.  632. 

WATERS. 

Unlawful  Diversion. — ^The  fact  that  water  was  standing  on  plain- 
tiff's land  at  the  time  of  the  wrongful  diversion  of  other  water 
by  defendant  onto  his  land  would  not  necessarily  defeat  plain- 
j        tiff's  recovery. — ^Warner  v.  Railway  Co.,  159. 
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WILLS — See  Estates  op  Decedents. 
A  testator  bequeathed  to  his  wife  and  daughter  the  use  of  his 
farm  so  long  as  they  desired  to  manage  it,  but  if  sold  the  pro- 
ceeds to  be  divided  equally  between  the  wife  and  two  child- 
ren "the  part  so  given  to  the  wife  to  be  in  lieu  of  her  dower." 
The  wife  died  without  a  disposition  of  the  farm.  Held,  the 
provision,  "in  lieu  of  dower",  related  to  a  disposition  of  the 
proceeds  of  the  sale  of  the  farm;  that  the  provisions  of  the 
will  were  not  Inconsistent  with  her  right  to  dower  in  the 
land,  and  that  she  became  the  owner  of  a  one-third  interest  in 
the  land  which  upon  her  death  was  subject  to  her  debts. — 
Kiefer  v.  Gillett  et  al,  107. 

Agreement  to  Accept  Less  Than  Bequest — Validity  Of. — ^An  agree- 
ment of  a  legatee  made  during  minority  that  the  amount  of  a 
note  due  from  her  to  the  estate  shall  be  deducted  from  her  be- 
quest is  void,  because  of  her  minority  and  also  for  want  of  con- 
sideration.— In  re  Cumming's  Estate,  421. 

Construction — Advancements — Indebtedness  of  Heir. — ^Where  a 
testator  bequeaths  to  his  children  an  equal  share  but  directs 
that  from  the  share  of  one  a  certain  sum  shall  be  deducted  for 
advancements,  the  same  includes  all  indebtedness  due  the  es- 
tate from  such  heir  at  the  time  of  the  execution  of  the  will. — 
Idem. 

Construction  of  Will — Life  Estate — Provision  for  Children. — 
The  testator  devised  all  his  property  to  his  wife  for  life  with 
"full  use,  management,  control  and  disposal  for  her  use,  com- 
fort and  support  so  long  as  she  shall  live,"  and  at  her  death 
the  remainder  to  their  children.  Held,  that  the  widow  took  a 
life  estate  and  that  the  disposition  of  the  remainder  did  not 
constitute  a  substantial  support  for  the  child. — Rowe  v.  Rowe, 
17. 

Construction  of — Stocks  and  Bonds — Legacy. — Testator  died  own- 
ing stock  in  a  corporation,  which  he  bequeathed  to  certain 
heirs.  Prior  to. his  death  he  made  an  arrangement  with  the 
corporation  by  which  the  same  was  to  be  converted  into  bonds. 
Pending  the  Issuance  of  the  bonds,  however,  a  corporation  note 
was  to  be  given  in  exchange  for  the  stock.  The  stock  was  is- 
sued but  not  delivered  during  the  life  of  the  testator,  and  his 
executors  exchanged  the  stock  for  the  note.  Held,  the  legatees 
were  entitled  to  the  stock  or  the  proceeds  derived  therefrom, 
under  the  provisions  of  the  will. — Frahm  et  al.  v.  Steffen  et  al., 
85. 

Election — Sale  of  Homestead; — Where  the  husband,  who  is' made 
the  sole  legatee  and  executor  of  the  will  of  his  deceased  wife, 
completes  a  sale  of  her  homestead  pursuant  to  a  contract  made 
by  the  wife  and  the  order  of  court,  the  same  does  not  consti- 
tute an  election  to  take  under  the  will  so  as  to  preclude  htm 
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from  electing  to  take  the  proceeds  of  the  sale  and  use  the  same 
in  the  purchase  of  a  new  homestead. — Milner  .v.  Davis,  231. 

Homestead — Diversion  of  Proceeds. — The  fact  that  a  purphaser 
of  the  homestead  belonging  to  the  wife  under  a  contract  of 
sale  made  by  hen  deposits  a  portion  of  the  purchase  price  in 
a  bank  to  the  credit  of  the  husband,  who  is  sole  legatee  under 
her  will,  through  an  arrangement  with  the  husband  to  com- 
plete the  sale,  does  not  constitute  a  diversion  of  the  fund  prior 
to  settlement  of  the  estate  so  as  to  deprive  it  of  its  homestead 
character. — Idem. 

Executor's  Report — Objection  to^Estoppel. — The  fact  that  a  le- 
gatee under  a  will  who  ks  a  nonresident  of  the  state  employs 
attorneys  to  represent  her.  who  advise  the  executor  to  make 
a  certain  charge  against  her,  will  not  estop  such  legatee  from 
I  resisting  such  charge  on  learning  the  facts  and  before  final 
settlement  of  the  estate,  where  it  appears  that  such,  attorneys 
without  her  knowledge  were  also  attorneys  for  the  executor. — 
In  .re  Cumming's  Estate.  421. 

Revocation. — Prior  to  the  adoption  of  the  Code  of  1891,  the  birth 
or  adoption  of  a  child  after  the  making  of  a  will  aid  prior  to 
the  death  of  the  testator  operated  to  revoke  the  will  — Rowe  v. 
Rowe,  17. 

Testamentary  Capacity — Presumption. — The  law  tfiwi  not  pre- 
sume, from  the  mere  fact  that  immediately  following  a  stroke 
of  appoplexy,  testator  was  mentally  Incompetent,  that  this  condi- 
tion continued  and  existed  at  the  time  of  making  his  will  some 
two  years  later. — Kirsher  v.  Kirsher,  837. 
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